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*  J.  H.  KOONTZ  V.  O.  R.  &  N.  CO. 

0)  Where  the  language  is,  that  "an  engine"  of  the  defendant  company  at  the  time 
and  place  specified,  etc.,  bj  reason  of  negligence,  caused  the  deetractlon  of  the 
plaintifi's  property.  h^U,  that  the  allegation  does  not  identify  the  particular  engine 
which  caused  the  mischief.  (2)  It  is  the  duty  of  the  plaintiff  in  actions  of  this 
character  to  state  as  definitely  as  possible  what  train  caused  the  ii^ury,  so  that 
the  company  may  be  able  to  identify  the  engine  and  investigate  what  its  con- 
dition was,  and  the  conduct  of  its  agents  and  serrants  at  that  time.  (3)  The  escape 
of  fire  from  a  passing  engine  wheret>y  property  is  destroyed,  raises  a  presumption 
of  negligence  in  the  construction  and  management  of  such  engine  and  casts  on 
the  defendant  the  burden  to  rebut  such  presumption.  (4)  When  the  presumption 
raised  is  rebutted  by  proof  of  proper  construction  of  the  engine  and  the  use  of 
proper  appliances  and  carefUl  management,  the  plaintiff  cannot  maintain  the 
action  without  making  proof  of  other  negligence.  (5)  In  such  an  action  where 
the  objection  was  that  the  evidence  of  the  emission  of  sparks  by  plaintiffs  engine 
prior  and  subsequent  to  the  burning  in  question  was  improperly  admitted,  hdd, 
not  error,  that  such  evidence  was  admissible. 
On  Reheabimq. 

In  conR»quence  of  the  difficulty  in  i.^(9nUrying  a  panftiir  eiig!iie,'8o  as  to  make'dlr^ 
proof  of  negUgenee,  and  fot  the  reason  that  the  buainen  of  running  railroads  sop- 
poses  a  unity  of  management  and  a  similarity  in  construction  of  the  engines,  the 
admiaatoQ  of  evidence  as  to  other  and  distinct  fires  fH>m  the  one  alleged,  is  per- 
mitted. When  a  court  is  asked  to  declare  a  fact  established,  the  evidence  must  so 
oompl«  ely  establish  that  fiact  as  to  remove  aU  doubt,  otherwise  it  is  for  the  decision 
of  the  jury. 

Umatilla  county:    J.  A.  Fee,  Judge. 

Defendant  appeals.    Affirmed. 

Dolphy  Bellinger,  MaUory  &  Simon,  for  Appdlant 

*Omltted  fhun  previous  volumes  by  mistake.H.B>POBZiE. 
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Arffument  for  AppeUanL 

The  negligeuoe  must  be  proved  as  set  out  in  the  pleadiugs. 
Having  pleaded  a  particular  act  or  particular  acts  as  negligeuce, 
that  must  be  proved.  {Garter  v.  Kansas  City,  Ac,  R.  R.  Co.  65 
Iowa,  287,  21  N.  W.  K  607 ;  Denton  v.  Oiicago,  R.  I.  &  Pao. 
R.  R.  Cd.  62  Iowa,  161,  164,  35  Am.  Rep.  263;  il.  H.&O.R. 
Co.  V.  Marcott,  41  Mich.  432,  2  N.  W.  R.  795,  801 ;  Allard  v. 
Chicago  &  N.  W.  R.  R.  Co.  73  Wis.  165,  40  N.  W.  R.  685; 
Gibbons  v.  Wisconsin  Vailey  R.  R,  Cb.  58  Wis.  335 ;  Babcock  v. 
Chicago  &  N.  W.  R.  R.  Co.  12  Iowa,  197,  33  N.  W.  R.  628-9.) 

Testimony  showing  that  some  of  the  company's  locomotives 
had  previously  or  subsequently  scattered  fire  is  not  admissible, 
unless  it  is  also  shown  that  the  locomotive  which  caused  the 
fire  was  one  of  them,  and  was  similar  in  construction,  state  of 
repair  and  management.  {Boyce  v.  Cheshire  R,  R.  Co.  42  N.  H. 
97 ;  Phelps  v.  ConarU,  30  Vt.  277 ;  Hubbard  v.  Railroad  Co.  39 
Me.  506;  Standish  v.  Washburn,  21  Pick.  237;  Collins  v.  Dor- 
Chester,  6  Cush.  396 ;  Robinson  v.  Railroad,  7  Gray,  92 ;  Jordan 
V.  Osgood,  109  Mass.  457, 12  Am.  Rep.  731 ;  Smith  v.  Railroad, 
37  Mo.  287 ;  Railroad  Co.  v.  Doak,  52  Pa.  St.  379,  91  Am.  Dec. 
166;  Collijis  v.  N.  Y.  Cent.  &  C.  Ry.  Co.  109  N.  Y.  243.) 

It  was  not  proper  to  allow  plaintiff  to  offer  in  rebuttal  testi- 
mony of  the  general  reputation  of  defendant's  engineer  for 
recklessness.  {Wright  v.  N.  Y.  CenU  Ry.  Co.  25  N.  Y.  562; 
Gillman  v.  Eastern  Ry.  10  Allen,  233,  87  Am.  Dec.  635; 
Davis  V.  Detroit,  &c.,  Ry.  Co.  20  Mich.  105,  120-5,  4  Am. 
Rep.  364.) 

The  mere  fact  that  the  buildings  were  burned  by  sparks 
emitted  from  defendant's  locomotive  does  not  amount  to  proot 
'Sf  negligence  or  wiuu^  o*n  the  [,drt  of  defendant.  {Burroughs 
V.  HousaJtonic  R.  R.  Co.  15  Conn.  124,  38  Am.  Dec.  64;  Indi-^ 
anapolis,  &c.,  Railroad  Co.  v.  Parainore,  31  Iiid.  143,  147; 
Sheldon  v.  Hudson  River  R.  R.  Co.  14  N.  Y.  218,  224,  67  Am. 
Dec.  155;  Kansas  Pacific  R.  R.  Co.  v.  BvMs,  7  Kan.  308,  317; 
Railroad  v.  Yeiser,  8  Pa.  St.  366;  Oarreit  v.  Chicago  &  N.  W. 
Ry.  Co.  36  Iowa,  121 ;  Ruffner  v.  Gncinnati,  &o.,  R.  R.  Co.  34 
Ohio.  St.  96.) 

Such  precautions  have  been  used  when  the  company  employs 
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competent  and  careful  engineers  to  handle  and  operate  their 
engines,  and  provides  their  engines  with  the  best  appliances  in 
known  common  use  to  prevent  the  escape  of  fire,  and  such  engi- 
neer is  not  guilty  of  negligence  in  the  performance  of  his  duty, 
{Butts  v.  KavMS  Padfie  R.  R.  Co.  7  Kan.  308-310;  BwTOxighs 
V.  Housatmic  R.  22.  Cb.  15  Conn.  124,  38  Am.  Dec.  64;  Rood 
V.  K  Y.  &  E.  R.  R.  Co.  8  Barb.  80,  87;  Railroad  v.  Fe/ser,  8 
Pa^  St.  366-9,  374,  376;  Gulfy  Colorado,  etc.,  Co.  v.  Bemon,  69 
Tex.  407,  5  Am.  St.  Rep.  74 ;  Smyihe  v.  Stockton  &  Copperopo- 
lis  Ry.  Co.  4  Pac.  Rep.  606 ;  Searles  v.  Manhattan,  <&c..  By.  Co. 
101  N.  Y.  661-2;  Spaulding  v.  Chicago,  &c,,  Ry.  Co.  30  Wis. 
110, 11  Am.  Rep.  650;  Read  v.  Horse  d  at.  34  Wis.  315,  319- 
20;  Gibbons  v.  Wisconsin  Valley  Ry.  Co.  62  Wis.  546,  22  N.  W- 
Rep.  533;  Sherman  &  Redfield  on  Negligence,  §  672.) 

Tustin  &  Crews,  Bailey  &  Balleray,  for  Respondent. 

In  order  to  show  negligence  in  a  railroad  company,  in  the 
construction  and  management  of  its  engines,  by  reason  of  which 
property  is  destroyed  by  fire  communicated  from  such  engines, 
the  plaintiff  in  an  action  for  the  recovery  of  damages  for  the 
destruction  of  such  property  may  give  evidence :  Fi7'8t,  of  other 
fires  caused  by  or  the  emission  of  an  unusual  quantity  of  sparks 
or  fire  by  the  same  engine  which  is  alleged  to  have  caused  the 
fire  complained  of,  before  or  after  the  fire,  and  in  about  the  same 
locality.  {A.  T.  &  St.  F.  R.  R.  Co.  v.  Riggs,  31  Kan.  622;  B. 
&  0.  K  R.  v.  Shipley,  39  Md.  251 ;  Annapolis,  &o.,  R.  R,  Co. 
V.  GauU,  39  Md.  135;  Karsen  v.  jB.  R.  29  Minn.  12;  Sibley  v. 
RR.  32  Minn.  526 ;  NichoUs  v.  R.  R.  Co.  36  Minn.  452;  Ross 
V.  Boston,  (fee,  R.  R.  6  Allen,  87 ;  Loring  v.  R.  R.  Co.  131  Mass. 
469 ;  Burlington,  &c.,  R.  R.  Co.  v.  Wesiover,  4  Neb.  268 ;  Webb 
V.  R.  W.  &  0.  R.  R.  Co.  49  N.  Y.  424,  10  Am.  Rep.  389; 
Wiley  V.  West  Jersey  R.  R.  Id  Vroom,  247;  WestfaU  v.  Erie 
R.  R.  Co.  6  Hun,  175 ;  Ins.  Co.  v.  R.R.  11  Hun,  182 ;  Boyce  v. 
jB.  R.  43  N.  H.  627 ;  Aycock  v.  R.  R.  89  N.  C.  321 ;  Lavjion  v. 
Giles,  90  N.  C.  374;  Penn.  R.  R.  v.  Stranahan,  79  Penn.  St. 
405 ;  Henry  v.  S.  P.  R.  R.  Co.  50  Cal.  176 ;  Albert  v.  N.  C.  R.  R. 
98  Penn.  St.  316;  Reading  R.  R.  v.  Latshaw,  93  Penn.  St. 
449  J  Burke  v.  -B.  R.  Co.  7  Heisk.  451, 19  Am.  Rep.  618 ;  Simp^ 
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son  V.  R.  R.  5  La.  456 ;  Int.  Nat.  &  Gt.  N.  R.  R.  v.  Timrtierman^ 
61  Tex.  664;  SmUh  v.  Old  OoL  R.  R  10  R.  I.  22;  Anderson 
V.  Wasatch  R.  R.  2  Utah,  518;  Oeaveland  v.  Or.  Trunk,  42 
Vt.  449;  BrighiJuype  R.  R.  v.  i?o^6r«,  76  Va.  443.)  Secmd, 
evidence  of  other  fires  caused  by,  or  the  emission  of  an  unusual 
quantity  of  sparks  or  fire  by  other  engines,  before  or  after  the 
fire  complained  of,  and  in  about  the  same  locality.  {Grand 
Trunk  R.  R.  v.  Richardson,  91  U.  S.  454;  Butcher  v.  V.  V.  Ry. 
Oo.  67  Cal.  518;  Sted  v.  R.  R.  Co.  74  Cal.  323;  Shddm  v.  H. 
R.  i2.  Cb.  14  N.  Y.  220 ;  Hinds  v.  Bartcm,  29  N.  Y.  544 ;  Fidd 
V.  N.  Y.  C.  R.  R.  32  N.  Y.  339,  67  Am.  Dec.  155;  R.  R.  Co. 
V.  McClelland,  42  111.  358 ;  Sherman  &  Red.  Neg.  333 ;  Huyeti  v. 
Phi.  &  R  R.  Co.  23  Penn.  St.  373;  Illinois  Central  Ry.  Co.  v. 
Mills,  42  111.  407;  Jeffiies  v.  R.  R.  3  Houst.  447;  Louisville, 
Ac,  R.  R.  V.  Stevens,  87  Ind.  198 ;  St.  Joseph  R.  R.  v.  Oiase,  11 
Kan.  47;  Hoyt  v.  J^er,  30  Mich.  181;  Longabaugh  v.  V.  C. 
&  T.  R.  R.  9  Nev.  271 ;  Ellis  v.  Portsmouth  &  R.  R  Co.  2 
Ired.  (N.  C.)  138;  Hoover  v.  Uie  Mo.  Pac.  R.  R.  S.  W.  Re- 
porter; Ins.  Co.  V.  -B.  iJ.  11  Hun,  182;  Brusberg  v.  R.  R.  55 
Wis.  106;  Babcock  v.  R.  R.  62  Iowa,  593.) 

The  books  of  a  private  corporation  are  not,  any  more  than 
any  other  private  books,  of  themselves  evidence  in  favor  of 
such  corporation.  (Hill's  Code,  §  691;  Hill's  Code,  §  767; 
Abbott's  Trial  Evidence,  245;  Low  v.  Payne,  4  N.  Y.  247; 
Veiths  v.  Hagge,  8  Iowa,  184 ;  Maine  v.  Harper,  4  Allen,  115; 
Himes  v.  Bamitz,  8  Watts  (Penn.),  39 ;  Abbott's  Trial  Evi- 
dence, 322,  §  39 ;  Larue  v.  Rowland,  7  Barb.  107 ;  Tondinson 
V.  Borst,  30  Barb.  46;  Cummings  v.  Nichols,  13  N.  H.  420,  38 
Am.  Dec.  501.) 

If  an  instruction  is  deemed  misleading,  the  aggrieved  party 
should  call  the  attention  of  the  trial  court  to  it  for  the  purpose 
of  giving  opportunity  to  correct  it.  (Kearney  v.  Snodgrass,  12 
Or.  317;  Reed  v.  Call,  5  Cush.  14;  Edwards  v.  Carr,  13  Gray, 
238.) 

If  the  circumstances  established  are  such  as  a  jury  may  infer 
negligence  from,  such  as  running  at  a  high  rate  of  speed,  work- 
ing the  engine  hard,  and  other  acts  indicating  an  unusual  course 
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in  operating  the  engine,  this  will  be  sufficient  to  support  a  ver- 
dict. {CcmoeU  y.  The  a  &  N.  W.  Ry.  Co.  42  Wis.  198;  The 
L.  N.  A.  &  Ch.  Ry.  Co.  v.  Stevens^  87  Ind.  '200.) 

Greater  care  is  required  when  the  property  is  near  the  track 
and  exposed  to  danger,  and  working  the  engine  hard  or  opening 
draughts  in  passing  such  property  is  negligence.  {Longabaugh 
V.  V.  a  &  T.  R.  R.  9  Nev.  295;  Fero  v.  B.  &  8.  L,  R.  Co.  22 
K  Y.  211,  78  Am.  Dec.  178;  Gorman  v.  Pac.  R.  R.  Co.  26 
Mo.  447,  72  Am.  Dec.  220;  J^.  &  B.  Turnpike  Co.  v.  P.  &  T. 
B.  Co.  54  Penn.  350,  93  Am.  Dec.  708;  Chi.  &  A.  R.  R.  Co. 
y.  Quaintance,  58  111.  391.) 

Where  there  are  doubtful  or  disputed  questions  of  fact,  a  new 
trial  will  not  be  granted.  {Lander  v.  Miles,  3  Or.  40 ;  Kearney 
V.  Saodgrasa,  12  Or.  311;  Williams  v.  Poppld<m,  3  Or.  139; 
Gore  V.  Moses,  1  W.  T.  7 ;  Williams  v.  Miller  &  Co.  IW.  T.  88.) 

Besides,  the  ruling  of  the  court  in  refusing  or  granting  a 
new  trial  is  not  reviewable,  except  in  cases  of  an  abuse  of 
discretion  on  the  part  of  the  trial  court.  {State  v.  Wilson,  6 
Or.  428;  Hallock  v.  Portland,  8  Or.  29;  State  v.  McDonald,  8 
Or.  113;  StaU  v.  Drake,  11  Or.  396;  State  v.  Mackey,  12  Or. 
154.) 

If  evidence  was  admitted  erroneously,  there  still  can  be  no 
reversal,  if  the  facts  sought  to  be  proven  by  it  were  clearly 
established  by  other  evidence.  {Spencer  v.  R.  R.  Co.  17  Wis, 
488,  84  Am.  Dec  758;  Roach  v,  Menoinonie,  24  Wis.  527.) 

Lord,  J. — This  is  an  action  to  recover  damages  for  the 
destruction  of  the  plaintiff's  mill  by  fire,  emitted  from  a 
locomotive  operated  by  the  agents  of  the  defendant.  It  is 
enough  to  say  that  after  issue  was  joined  and  a  trial  had,  the 
verdict  and  judgment  was  for  the  plaintiff.  The  appeal 
presents  several  assignments  of  error,  bat  we  shall  only 
notice  those  which  were  chiefly  relied  upon  at  the  argument 
io  work  a  reversal.  It  is  insisted  that  the  plaintiff,  by  the 
form  of  his  pleading,  has  specified  a  particular  engine  which 
caused  the  mischief  or  loss,  and  by  reason  thereof  has  pre- 
cluded himself  from  introducing  evidence  in  relation  to  any 
other.    The  fifth  paragraph  of  the  complaint  is  as  follows: 
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"That  on  the  morning  of  the  30th  day  of  April,  1888,  about 
the  hour  of  one  o'clock  A.  M.,  the  said  defendant  was,  by  its 
agents,  servants  and  employes,  running  an  engine  and  train 
of  cars  over  its  road  where  the  same  passes  along  the  said 
mill,  warehouse  and  granary  of  plaintiff,  as  aforesaid;  and 
plaintiff  avers  that  said  engine  of  defendant  was  unskillfuUy 
and  imperfectly  constructed,  and  unskillfuUy,  carelessly  and 
negligently  run  and  managed  by  the  said  defendant  and  by 
its  said  servants  and  employes,  and  that  by  reason  of  its 
said  defective  and  improper  construction  and  the  said  un- 
skillful, careless  and  negligent  operating  and  running  of 
said  engine  by  defendant  and  its  said  agents,  servants  and 
employes,  there  were  emitted  and  ejected  from  said  engine 
of  defendant,  opposite  to  and  close  to  said  mill,  warehouse 
and  granary  of  plaintiff,  a  large  quantity  of  sparks  and 
burning  cinders  and  coals,  and  the  same  were  then  and 
there  by  said  engine,  by  reason  of  its  defects  and  careless 
and  negligent  running  and  operation,  thrown  and  scattered 
upon  and  over  said  mill,  warehouse  and  granary  of  plaintiff, 
and  about  the  same,  and  did  ignite  and  set  fire  to  the  same, 
and  caused  the  same,  with  the  said  contents  thereof,  to  be 
burned,  consumed  and  utterly  destroyed,  to  the  great  damage 
of  the  plaintiff  in  the  sum  of  $39,361.72." 

In  its  answer  the  defendant  admits  that  at  or  about  the 
date  mentioned  in  said  paragraph,  it  was,  by  its  agents,  ser- 
vants and  employes,  running  an  engine  and  train  of  cars 
upon  and  over  its  road  where  the  same  passes  plaintiff's 
said  mill,  warehouse  and  granary,  but  denies  that  said  en- 
gine was  unskillfuUy  or  improperly  constructed,  or  unskill- 
fuUy, carelessly  or  negligently  run  or  managed  by  the 
defendant,  and  denies  all  other  allegations  of  the  paragraph 
quoted. 

It  will  be  observed  that  the  language  of  the  allegation  is, 
that  "an  engine,"  at  or  about  the  time  and  place  specified, 
by  reason  of  the  negligence  stated,  caused  the  destruction  of 
the  plaintiff's  property,  but  such  allegation  does  not  under- 
take to  identify  any  particular  engine  which  occasioned  that 
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loss  of  property  as  averred.  It  was  "an  engine,"  but  what 
particular  engine  of  the  many  operated  by  the  defendant  is 
not  indicated.  By  what  name  or  number  it  was  known, 
whether  "Annapolis"  or  "Alexandria,"  or  No.  59  or  69,  the 
allegation  does  not  purport  to  specify. 

The  evidence  of  the  plaintiff  indicates  and  tends  to  show 
that  he  endeavored  to  ascertain  the  particular  engine  it  was 
that  passed  at  the  time  and  place  alleged,  and  that  he  was 
unable  to  find  out  the  particular  engine  it  was.  He  knew 
that  his  mill  property  had  been  destroyed,  and  that  the 
company,  according  to  his  verified  complaint,  had  negli- 
gently caused  the  loss;  but  he  was  unable  to  say,  and  does 
not  undertake  to  say,  that  he  can  identify  the  particular 
engine  complained  of.  The  form  of  expression  is  not  defi- 
nite, but  indefinite  as  to  the  engine,  but  sufficiently  specific 
in  connection  with  the  other  facts  alleged  as  to  time  and 
place  when  the  accident  occurred  to  enable  the  defendant  to 
ascertain  with  a  reasonable  degree  of  certainty  what  engine 
passed  at  the  time  alleged.  A  failure  in  this  regard  would 
have  rendered  the  complaint  liable  to  a  motion  to  be  made 
more  definite.  It  is  the  duty  of  a  plaintiff'  in  such  an  action 
to  state  in  his  complaint  as  definitely  as  possible  what  train 
caused  the  injury,  so  that  the  company  may  be  able  to  iden- 
tify the  engine  and  investigate  what  its  condition  was  and 
the  conduct  of  its  agents  and  servants  at  such  time.  But 
the  complaint  is  not  objected  to  in  this  particular;  but  on 
the  contrary,  the  contention  is,  that  the  allegation  is  so 
specific  as  to  identify  the  particular  engine,  and  limit  the 
plaintiff  in  this  proof  to  that  engine.  On  its  own  contention, 
then,  it  may  be  taken  for  granted  that  the  allegation  is  suf- 
ficiently definite  to  enable  the  defendant  to  ascertain  the 
engine  which  caused  the  loss,  and  to  prepare  itself  to  meet 
the  charge  of  negligence,  but  the  allegation  does  not  pur- 
port to  identify  the  particular  engine,  or  that  the  plaintiff 
knew  what  engine  of  the  company  it  was,  so  that  he  could 
distinguish  it  from  any  other  owned  and  operated  by  the 
defendant    The  cases  disclose,  and  the  fact  is,  that  it  is  not 
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possible  often  for  the  plaintiff  to  know,  so  that  he  can  iden- 
tify, what  particular  engine  occasioned  the  destruction  of  his 
property,  but  he  may  be  able  so  to  state  other  facts,  as  to  time 
and  place  and  kind  of  train,  etc.,  as  to  enable  the  defendant 
to  identify  it  with  its  means  of  knowledge,  and  which  the 
company  is  assumed  to  possess  for  the  proper  management 
of  its  trains  and  the  general  conduct  of  its  business.  It  will 
be  noted  that  thus  far  the  contention  has  been  that  the 
plaintiff  by  the  form  of  his  allegation  had  identified  a  par- 
ticular engine  as  causing  the  alleged  destruction  of  his  prop- 
erty, and  as  a  consequence,  if  this  view  was  correct,  that  his 
proof  must  be  limited  to  that  engine,  and  could  not  legally 
include  evidence  relating  to  any  other. 

It  will  be  seen,  then,  that  the  conclusion  deduced  rests  on 
the  assumption  that  the  allegation  specified  a  particular 
engine  to  which  the  evidence  for  the  plaintiff  must  be  con- 
fined, but  we  have  found  as  a  result  of  our  interpretation 
that  such  is  not  the  true  purport  or  effect  of  that  allegation, 
and  the  premise  failing,  it  results  that  the  conclusion  must 
go  with  it.  To  exclude,  therefore,  the  evidence  objected  to, 
it  must  rest  on  some  other  basis  than  the  argument 
suggested. 

This  brings  us  to  the  consideration  of  several  propositions 
involved  in  the  contention  of  the  defendant  which,  for  con- 
venience, may  be  thus  summarized:  (1)  That  in  actions  of 
this  character,  the  burden  of  proof  is  on  the  plaintiff  to  show 
negligence,  and  (2)  that  the  allegation  and  testimony  for  the 
plaintiff  taken  together  so  definitely,  point  out  the  partic- 
ular engine  which  caused  the  mischief,  that  it  was  error  to 
admit  evidence  relating  to  other  engines,  and  (3)  that  the 
evidence  for  the  defendant  showed  that  the  engine  which 
passed  the  property  at  the  time  alleged  was  number  59  and 
entitled  the  defendant  to  its  instruction  as  asked. 

Upon  the  first  proposition,  the  contention  of  counsel  for 
the  appellant  is,  that  the  negligence  of  the  defendant  will 
not  be  presumed  from  the  mere  fact  that  the  fire  was  caused 
by  fire  escaping  from  the  defendant's  engine.    Upon  this 
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subject  the  authorities  are  in  open  and  irreconcilable  con- 
flict, and  we  must  choose  with  which  we  shall  side  for  what 
seem  to  us  the  better  and  more  cogent  reason.  In  many  of 
the  states,  the  escape  of  fire  from  a  passing  engine  whereby 
property  is  destroyed,  raises  a  presumption  of  negligence, 
which  shifts  the  burden  of  proof  and  imposes  on  the  defend- 
ant the  duty  to  rebut  such  presumption  by  showing  that  it 
used  safe  appliances  and  competent  servants.  In  other 
states,  the  mere  fact  that  fire  escaped  from  a  passing  engine 
and  property  was  destroyed,  does  not  of  itself  raise  a  pre- 
sumption of  negligence  without  some  additional  evidence  to 
prove  negligence.  (See  Am.  <fe  Eng.  Ency.  of  Law,  Vol.  8,  pp. 
9, 10  and  11,  where  all  the  cases  by  states  are  carefully  col- 
lated pro  and  con  upon  this  subject;  also  Lawson's  Rights, 
Rem.  &  Pr.,  Vol.  3,  §  1361,  and  notes  1  and  2.)  The  reason 
suggested  for  the  support  of  the  contention  for  the  defend- 
ant is  founded  upon  the  principle  that  no  liability  can  result 
to  another  from  the  proper  and  lawful  use  by  any  person  of 
his  property ;  that  a  railroad  company  has  the  right  to  use 
fuel  for  fire  to  generate  steam  to  propel  its  trains,  and  that 
if  it  exercises  such  right  in  a  lawful  manner  and  with  care 
and  circumspection,  using  the  most  approved  appliances  to 
prevent  escape  of  fire,  and  exercising  due  care  and  skill  in 
the  management  of  its  locomotives,  and  damages  occur  by 
the  emission  of  sparks,  it  is  damnum  absque  injuria,  and  no 
right  of  action  arises;  that  negligence  is  the  gist  of  the 
action,  and  that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  such  negligence  by  satisfactory  evidence,  and  that 
it  cannot  be  inferred  from  the  simple  fact  of  an  injury  or 
loss  of  property.  "Where  there  is  neither  negligence  nor 
folly,''  said  Williams,  C.  J.,  "  in  doing  a  lawful  act,  the  party 
cannot  be  chargeable  with  the  consequences."  (Burroughs  v. 
H.  B.  R.  Co.  15  Conn.  124,  38  Am.  Dec.  64.)  "Negligence,'' 
said  Hubbard,  J.,  "cannot  be  inferred  from  the  simple  fact 
of  causing  fire,  for  the  reason  that  the  use  of  fire  to  propel 
an  engine  is  lawful,  and  sparks  and  coals  may  escape,  notwith- 
standing all  the  safeguards  which  modern  improvement  has  sug- 
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gested.  (Sheldon  v.  H.  R.  R.Co.  14 N.  Y.  224, 67  Am.  Dec.  155.) 
For  the  most  cogent  reasons  in  support  of  this  rule,  we  are 
referred  to  P.,  etc.,  R.  R.  Co.  v.  Yeiser,  8  Peun.  St.  374,  which 
is  perhaps  recognized  as  the  leading  American  case  on  this 
subject.  It  was  an  action  to  recover  damages  caused  by  a 
tire  set  by  sparks  emitted  from  the  defendant's  engines  while 
in  use  upon  its  road.  The  trial  court  instructed  the  jury 
that  if  they  believed  the  fire  was  caused  by  sparks  from  the 
defendant's  engines,  that  such  fact  of  itself  was  evidence  of 
negligence.  Upon  appeal  to  the  supreme  court,  the  instruc- 
tion was  held  erroneous,  and  Rogers,  J.,  in  delivering  the 
opinion  of  the  court,  among  other  things,  said:  "It  is  well 
settled  by  many  adjudicated  cases,  that  an  action  does  not 
lie  for  a  reasonable  use  of  one's  right  though  it  be  to  the 
injury  of  another.  For  the  lawful  use  of  his  own  property, 
a  party  is  not  answerable  in  damages,  unless  on  proof  of 
negligence."  Turning,  then,  to  the  position  assumed  by  the 
trial  court  that  it  "would  be  a  matter  of  extreme  difficulty" 
for  the  plaintiflF  to  prove  negligence,  where  numerous  trains 
were  passing  in  rapid  succession,  and  that  "it  would  be 
absolutely  beyond  all  proof  to  distinguish  the  one  w^hich 
caused  the  injury,"  the  learned  judge  proceeds:  "It  is  said 
that  the  proof  of  negligence  in  managing  the  fires  of  any 
particular  engine,  running  as  the  engines  of  this  company 
do,  at  all  hours  of  the  day  and  night,  very  many  trains 
passing  both  ways,  and  with  a  speed  that  would  defy  or 
baffle  observation,  would  always  be  a  matter  of  extreme 
difficulty.  The  fire  lodged  in  a  wood  or  a  house  might 
break  out  into  a  conflagration  for  hours  after  and  twenty 
engines  may  have  passed  shortly  before  or  after  the  fire  was 
communicated,  among  which  it  would  be  absolutely  beyond 
all  proof  to  distinguish  the  one  which  caused  the  injury. 
From  all  this  the  learned  judge  draws  the  conclusion  that 
it  would  be  unreasonable  to  require  proof  of  negligence.  It 
may  be  very  true  that  there  may  be  some  difficulty  in  the 
proof  arising  from  the  circumstances  stated,  and  if  so,  they 
ought  to  be  taken  into  consideration  by  the  jury.    But  be- 
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cause  there  is  some  perplexity  in  it,  arising  from  the  manner 
in  which  the  business  of  the  road  is  done,  that  is  no  reason 
that  every  principle  of  law  should  be  uprooted  by  requiring 
no  proof  of  negligence  whatever.  We  see  neither  reason  nor 
justice  in  the  position.  The  plaintiff  in  this  suit  declares 
for  negligence — negligence,  according  to  his  own  showing,  is 
the  gist  of  the  action,  and  yet  he  has  been  allowed  to  recover 
damages  without  any  proof  of  negligence,  or  any  attempt  even 
to  prove  it.'* 

On  the  other  hand,  the  opposite  rule  that  proof  of  the 
escape  of  fire  from  a  passing  engine  establishes  a  prima  facie 
case  of  negligence  in  the  construction  and  management  of 
such  engine  and  casts  on  the  defendant  the  burden  to  show 
proper  care  and  to  rebut  the  presumption,  is  sustained  by 
a  cogency  of  reasoning  and  a  sense  of  justice  and  fair  deal- 
ing difficult  to  answer  and  overcome.  It  is  based  on  the 
idea  that  the  means  of  rebutting  the  presumption  is  entirely 
in  the  power  of  the  defendant,  that  the  plaintiff  cannot  be 
ex|>ected  to  know,  much  less  to  prove,  that  the  engine  was 
defective  in  its  appliances  or  construction,  or  that  it  was 
negligently  managed  on  the  occasion  of  the  destruction  of 
his  property,  and  that  in  such  case,  to  impose  the  onus  on 
the  plaintiff  to  prove  some  positive  act  of  negligence  or  cir- 
cumstances tending  to  show  a  want  of  due  care  or  skill, 
would,  in  many  instances,  be  equivalent  to  a  practical  denial 
of  justice.  It  is  not  claimed  that  the  presumption  is  not 
very  satisfactory  or  strong,  but  it  is  indulged  merely  to  com- 
pel the  company  to  show  that  it  had  performed  its  duty  in 
this  particular.  {Spaulding  v.  Railroad  Company^  30  Wis. 
110,  11  Am.  Rep.  560.)  But  its  effect  is  to  shift  the  burden 
of  proof  upon  the  defendant  where  it  properly  belongs.  Such 
proof  cannot  be  expected  from  a  stranger.  "  The  engines  are 
all  alike  to  him.  He  does  not  know  them  apart,  nor  does  he 
know  when  any  particular  engine  is  used,  or  who  manages  it. 
And  when  it  passes  at  the  rate  of  fifteen  or  twenty  miles  an 
hour,  he  could  not  see  enough  of  it  to  afterwards  identify  it. 
What  the  engine  is^  and   how  it  is  managed,  is  peculiarly 


14  KooNTZ  V.  O,  R.  &  N.  Co.  [Sup.  Ct. 

Opinion  of  the  Court ->  Lord,  J. 

withiQ  the  knowledge  of  the  company."  (Atch,  R.  iZ.  Cb.  v. 
Stanfardy  12  Kan.  364,  15  Am.  Rep.  362.)  The  reason  of  the 
role  is  founded  in  the  necessity  of  the  case. 

It  has  been  thus  forcibly  stated  by  Judge  Thompson:  "All 
iDformation  as  to  the  construction  and  working  of  its  en- 
gines, and  of  the  particular  one  in  fault,  is  in  possession  of 
the  company,  as  are  also  the  means  of  rebutting  the  charge 
of  negligence  entirely  in  its  power.  An  outsider  can  hardly 
be  expected  to  prove  that  in  the  construction  of  the  engine, 
or  in  the  use  of  it  at  the  time  the  injury  occurred,  the  com- 
pany was  guilty  of  negligence.  He  can  only  prove  that  hi^ 
property  was  destroyed  by  one  of  the  company's  locomo- 
tives, and  having  done  this,  it  is  but  proper  to  call  on  the 
defendant  to  show  that  he  was  not  negligent,  that  he  em- 
ployed careful  and  competent  servants,  and  that  he  had 
used  the  most  improved  appliances  to  prevent  the  escape  of 
fire  from  his  engine."  (1  Thompson  on  Negligence,  153, 
sub.  3.)  "The  reason  given,"  said  Mr.  Chief  Justice  Dixon, 
"for  requiring  the  companies  to  show  that  this  duty  has 
been  performed  on  their  part,  are,  that  agents  and  employes 
of  the  road  know,  or  are  at  least  bound  to  know,  that  the 
engine  is  properly  equipped  to  prevent  fire  from  escaping, 
and  that  they  know  whether  any  mechanical  contrivances 
were  employed  for  that  purpose,  and  if  so,  what  was  their 
character;  whilst  on  the  other  hand,  persons  not  connected 
with  the  road,  and  who  only  see  trains  passing  at  a  high 
rate  of  speed,  have  no  such  means  of  information,  and  the 
same  is  inaccessible  to  and  cannot  be  obtained  by  them 
without  great  trouble  and  expense."  (SpaiUding  v.  Railroad 
Co.  30  Wis.  110,  11  Am.  Rep.  550.)  In  the  nature  of  things 
the  plaintiff  cannot  have  access  to  the  engine  for  the  purpose  of 
ascertaining  if  it  is  properly  constructed,  and  it  is  wholly  impos- 
sible for  him  to  prove  how  the  agents  and  employes  of  the  com- 
pany were  operating  the  engine  when  the  property  was  destroyed. 
The  difficulty  is  inherent,  and  to  hold  otherwise  would  oper- 
ate often  as  a  denial  of  justice.  As  the  facts  are  peculiarly 
within  the  knowledge  of  the  company,  it  is  no  hardship  to 
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devolve  upon  it  the  onus  of  proving  the  proper  construction 
of  the  engine  and  its  careful  management.  The  case  in 
hand  illustrates  the  justice  of  such  a  rule.  The  plaintiff 
was  not  able  even  to  ascertain  the  particular  engine  which 
passed  at  the  time  alleged  and  caused  the  destruction  of  his 
property.  He  wrote  to  the  agent  of  the  company  defend- 
ant, but  failed  to  elicit  an  answer;  and  when  he  sought  per- 
sonally to  ascertain  the  fact,  he  was  treated  as  an  intruder, 
and  utterly  failed  to  obtain  the  information  desired.  How 
then  could  it  be  expected  that  he  should  be  able  to  tell,  still 
less  to  prove,  that  the  engine  was  not  properly  constructed, 
or  used  improper  appliances,  or  that  it  was  not  operated 
with  skill  and  care  by  the  agents  of  the  defendant.  He 
knew  his  property  had  been  destroyed,  and  that  it  had  been 
caused  by  sparks  emitted  from  the  engine  of  the  defendant 
company,  and  when  he  had  proven  this  much  it  was  no 
hardship  to  require  the  defendant  to  show  that  its  engine 
was  not  the  cause. 

It  is  not  disputed  that  railroad  companies  have  not  the 
legal  right  to  use  fire  to  generate  steam  to  propel  their 
locomotives,  but  they  have  no  right  to  scatter  fire  along 
their  track,  and  if  they  do  so,  and  the  property  of  others 
contiguous  thereto  is  destroyed,  in  the  absence  of  explana- 
tion, they  cannot  avoid  the  imputation  of  negligence.  In 
this  view  it  results  that  we  regard  the  rule — exception,  it 
may  be,  t3"the  general  rule — holding  that  property  destroyed 
by  fire  caused  from  a  passing  engine  raises  a  presumption 
of  negligence  which  shifts  the  burden  of  proof  as  founded  in 
the  sounder  reason  and  better  adapted  to  attain  the  ends  of 
justice. 

It  is  next  insisted  that  under  the  pleading  and  proof  in 
the  case,  that  the  particular  engine  that  hauled  the  train  at 
the  time  alleged  the  property  was  destroyed  by  it,  although 
not  identified  as  to  its  number,  was  so  definitely  pointed  or  ^* 
as,  in  fact,  to  make  its  identification  complete,  and  ^*^"^s 
evidence  in  relation  to  fires  caused  by  other  engine"*^"^^' .'® 
and  sabsequent  thereto  was  inadmissible  and    '-^  ^  admia- 
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case  must  be  considered  from  the  standpoint  of  the  plaintiff 
and  the  proof  he  submitted.  The  allegation  in  the  pleading 
does  not  identify  the  engine  that  caused  the  mischief;  and 
the  testimony  for  the  plaintiff  tending  to  show  that  the  fire 
was  caused  by  an  engine  of  the  defendant  on  the  night 
alleged  does  not  indicate  what  engine  it  was,  or  from  which 
it  would  be  possible  to  identify  or  distinguish  it  from  other 
engines  of  the  defendant  company.  No  one  can  read  that 
testimony  and  say  what  particular  engine  from  any  other 
owned  and  operated  by  the  defendant  caused  the  destruction 
of  his  property.  He  had  furnished  the  data  by  which  the 
defendant  might  be  able  to  identify  it,  but  what  the 
defendant  might  be  able  to  prove  toward  its  identification 
could  not  help  him.  He  was  bound  to  proceed  in  the  first 
instance  with  evidence  to  establish  his  allegations,  and  if  he 
failed  to  submit  enough  the  defendant  would  move  for  a 
non-suit,  before  it  submitted  any  evidence  in  the  case,  much 
less  to  identify  the  engine  which  caused  the  fire. 

The  plaintiff  introduced  evidence  tending  to  show  that 
the  fire  which  destroyed  his  property  was  caused  by  sparks 
emitted  from  an  engine  of  the  defendant  company,  but  what 
particular  engine  he  did  not  know,  nor  does  the  evidence 
disclose,  for  he  had  been  unable  to  ascertain  this  fact  and 
could  not  make  proof  of  its  identification.  He  showed  that 
an  engine  passed  and  scattered  fire,  and  then  showed  that 
other  engines  of  the  same  general  appearances  scattered  fire 
in  large  quantities  and  to  a  great  distance  and  set  other  fires 
along  the  track  prior  and  subsequent  thereto.  The  pleading 
and  testimony  for  the  plaintiff  does  not  identify  the  engine 
which  caused  the  mischief,  and  there  was  no  error  in  admit- 
ting the  testimony  in  relation  to  other  engines.  A  like 
argument  was  urged  in  Annapolis  R,  R  Co.  v.  Gault,  39  Md. 
fe"l24.  Counsel  for  the  appellant  contended  "that  the  declara- 
pa.  n  specially  aveiTed  that  one  of  the  defendant's  locomotives 
The  .^o  negligently  managed  on  a  particidar  day  named  that 
ate  ofteii  -ks  and  cinders  from  said  locomotive  set  fire  to  the 
within  the  i^-remises,"    etc.      This    specific    avermient    was 
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explicitly  denied,  and  the  plaintiff  himself  in  his  testimony 
expressly  proves  that  if  the  fire  was  caused  at  all  by  any 
locomotive  of  the  company,  it  was  caused  by  the  locomotive 
"  Annapolis,"  which  was  drawing  the  freight  train  towards 
the  junction  on  the  day  designated.  The  issue  then  before 
the  jury  was,  whether  the  defendant  on  that  occasion  "  so  neg- 
ligently managed  "  the  locomotive  "  Annapolis  "  that  sparks 
and  cinders  from  that  locomotive  set  fire  to  the  plaintiff's 
premises.  There  was  no  proof  that  the  "  Annapolis  "  had 
thrown  out  such  sparks  on  the  occasion  referred  to,  or  any 
other.  But  that  other  engines,  on  other  occasions,  had  set 
fire  to  leaves  on  other  people's  property,  was  surely  irrele- 
vant to  the  issue. 

Here  the  contention  was  that  the  allegation  and  testimony 
of  the  plaintiff  identified  the  particular  engine  and  limited 
the  proof  to  that  engine,  but  the  court  held  otherwise,  and 
decided  that  the  plaintiff  might  show  that  within  a  week 
before  the  fire  in  question  the  engines  of  defendant,  in  pass- 
ing, had  scattered  large  sparks  which  were  capable  of  setting 
fire  to  combustible  materials  along  the  road,  and  that  fre- 
quent fires,  occasioned  by  such  sparks,  had  been  put  out 
within  that  time.  The  argument  there  was,  as  here,  that 
according  to  the  allegation  and  testimony  for  the  plaintiff, 
if  the  fire  was  caused  by  an  engine  of  the  defendant,  it  was 
caused  by  number  59,  which  the  defendant  sought  to  show 
hauled  the  train  on  the  night  designated,  but  the  evidence 
offered  and  submitted  by  the  plaintiff  does  not  show  it  was 
number  59  which  threw  out  sparks  on  the  occasion  alleged, 
or  any  other  number  or  name,  or  what  particular  engine  it 
was,  except  that  it  was  an  engine  of  the  defendant  company. 
"  The  plaintiff  is  not  bound,"  says  Mr.  Lawson,  "  to  prove 
which  particular  locomotive  caused  the  fire."  (3  Lawson's 
Rights,  Rem.  &  Pr.  §  1361.) 

Said  Brady,  J.:  "The  further  objection  that  proof  of 
prior  and  subsequent  emission  of  sparks  by  the  defendant's 
engines,  or  some  of  them,  was  improperly  permitted,  is 
untenable.    Such  evidence  has  been  declared  to  be  admis- 

XX  Or.— 2. 
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sible  io  actions  of  this  class.  (11  Hun,  184,  citing  Sheldon  v. 
Hudson  R.  R.  Co.  4  Kern.  218,  67  Am.  Dec,  166;  Field  v. 
N.  Y.  Cent.  R.  R.  Co.  32  N.  Y.  339;  Webb  v.  RaUroad  Co. 
49  N.  Y.  420,  10  Am.  Rep.  389.) 

The  supreme  court  of  the  United  States  has  ruled  in  the  same 
way.  In  Gh-and  Dunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454, 
the  plaintiff  was  allowed  to  prove  that  at  various  times  during 
the  same  summer,  before  the  fire  occurred,  some  of  the  defend- 
ant's locomotives  scattered  fire  when  going  past  the  property  de- 
stroyed, without  showing  that  either  of  the  locomotives  which 
it  was  claimed  caused  the  fire  was  among  the  number,  and  with- 
out showing  that  the  former  locomotives  were  similar  in  their 
make,  state  of  repair  or  management,  to  the  latter  ones.  Mr. 
Justice  Strong,  in  delivering  the  opinion  of  the  court,  said : 
"  The  question,  therefore,  is  whether  it  tended  in  any  degree  to 
show  that  the  burning  of  the  bridge  and  consequent  destruction 
of  plaintiff's  property  was  caused  by  any  of  defendant's  loco- 
motives. The  question  has  often  been  considereil  by  the  courts 
iu  this  country  and  in  England,  and  such  evidence  has,  we  think, 
been  generally  held  admissible,  as  tending  to  prove  the  possibil- 
ity and  a  consequent  probability  that  some  locomotive  caused  the 
fire,  and  as  tending  to  show  a  negligent  habit  of  the  officers  and 
agents  of  the  railroad  company.  (Pigott  v.  R.  R,  Co.  3  Mg.  & 
S.  229 ;  Sheldon  v.  R.  R.  Go.  14  N.  Y.  218,  67  Am.  Dec.  155; 
aeaveland  v.  R.  R.  Co.  42  Vt.  449;  R.  R.  Co.  v.  McClelland, 
42  111.  358;  Smith  v.  R.  R.  Co.  10  R.  I.  22;  Longbatcgh  v.  R. 
R.  Co.  9  Nev.  271.)  There  are,  it  is  true,  some  cases  that  seem 
to  assert  the  opposite  rule.  It  is,  of  course,  indirect  evidence 
if  it  be  evidence  at  all.  In  this  case  it  was  proved  that 
engines  run  by  these  defendants  had  crossed  the  bridge  not 
long  before  it  took  fire.  The  particular  engines  are  not 
identified,  but  their  crossing  raised  at  least  some  probability, 
in  the  absence  of  proof  of  any  other  known  cause,  that  they 
caused  the  fire.  And  it  seems  to  us  that  under  the  circum- 
stances, the  probability  was  strengthened  by  the  fact  that 
some  engines  of  the  same  defendants  at  other  times  during 
the  same  season,  had  scattered  fire  during  their  passage." 
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We  are  unable,  therefore,  to  sustain  this  assignment  as 
error.  It  is  next  claimed  that  the  evidence  for  the  defend- 
ant showed  that  the  engine  which  passed  the  property  on 
the  night  referred  to  was  number  59  and  entitled  the  de- 
fendant to  the  instruction  asked  without  modification  and 
for  some  other  reasons  to  have  the  verdict  set  aside.  To 
support  the  proposition  involved,  the  argument  assumes  (1) 
that  the  evidence  for  the  defendant  indisputably  identifies 
the  engine  that  did  the  mischief  as  number  59,  and  (2)  that 
it  was  properly  constructed  and  carefully  managed  on  that 
occasion;  and  (3)  if  this  is  so,  that  the  presumption  of  neg- 
ligence raised  by  the  simple  fact  of  injury  from  the  escape 
of  fire  from  a  passing  engine  is  rebutted  and  overcome,  and 
the  plaintiff  cannot  recover,  and  the  court  must  so  declare 
as  a  matter  of  law.  The  consideration  of  the  points  in- 
volved will  be  aided  by  understanding  the  attitude  of  the 
case.  In  addition  to  the  presumption  raised  by  the  mere 
fact  of  an  injury  by  fire  from  a  passing  engine,  there  was 
evidence  introduced  by  the  plaintiff  tending  to  show  what- 
ever engine  it  was  that  run  by  the  mill  on  the  night  alleged, 
that  it  was  running  at  a  high  rate  of  speed,  and  was  emit- 
ting an  unusually  large  quantity  of  sparks,  and  that  in  view 
of  the  proximity  of  the  mill  and  granary  to  the  railroad 
track,  there  was  a  want  of  ordinary  care  in  not  observing 
proper  precautions  to  prevent  fires  to  property  so  exposed 
along  its  track.  The  case  made  by  the  plaintiff  did  not 
stand  simply  on  a  presumption  of  negligence,  raised  by  the 
mere  fact  of  injury  from  the  escape  of  fire,  but  was  strength- 
ened by  these  independent  facts  and  circumstances  which 
of  themselves  afforded  a  legitimate  inference  that  the  agents 
or  employes  in  charge  of  the  engine  were  not  exercising 
proper  care  and  caution  in  operating  it,  considering  the 
danger  to  the  mill  property  situated  near  the  track.  Assum- 
ing then,  for  the  purposes  of  the  case,  that  the  defendant 
did  introduce  evidence  tending  to  show  that  the  engine  in 
use  that  night  was  number  59,  and  that  it  was  properly 
constructed  and  supplied  with  the  latest  modem  safeguards, 
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and  carefully  managed,  in  order  to  rebut  the  presumption 
raised  by  the  mere  fact  of  injury  from  the  escape  of  fire,  yet 
as  there  was  other  evidence  for  the  plaintiff  tending  to  show 
that  the  engine  was  carelessly  managed  on  that  occasion, 
the  evidence  was  in  conflict  on  this  point,  and  when  the 
facts  are  disputed,  the  question  is  for  the  jury,  and  not  for 
the  court;  but  there  is  no  evidence  to  show  that  the  engine 
was  carefully  managed  on  that  night;  all  that  was  offered 
on  this  point  wa^,  that  the  engineer  who  operated  the 
engine  on  that  occasion  was  recognized  as  a  competent  and 
skillful  engineer,  not  that  he  carefully  operated  it  at  the 
time  alleged. 

An  engineer  may  have  the  reputation  of  being  careful 
and  skillful,  and  still  on  the  particular  occasion  have  man- 
aged his  engine  carelessly  and  negligently.  Besides,  the  evi- 
dence for  the  defendant  indicates  that  the  engineer,  though 
competent  and  skillful,  was  inclined  to  be  of  a  daring  and 
reckless  spirit,  and,  from  the  expressions  used  in  describing 
him,  that  he  was  not  always  careful  and  prudent.  So  that  if 
it  be  conceded  there  was  evidence  for  the  defendant  (which 
there  was  not)  that  its  eng,ine  was  managed  with  proper  care 
and  caution  on  that  occasion,  such  evidence  is  disputed  and 
controverted  by  the  evidence  for  the  plaintiff,  and  reserves 
the  case  for  the  jury,  and  their  verdict  is  conclusive  upon 
us  and  cannot  be  set  aside;  but  more,  as  the  mere  fact  of 
injury  from  the  escape  of  fire  from  a  passing  engine  raises 
a  piesumption  of  careless  management  as  well  as  improper 
construction  and  the  use  of  improper  appliances,  when  so 
alleged  and  charged,  it  follows  that,  unless  the  evidence  for 
the  defendant  shows  that  the  engine  was  carefully  managed 
at  the  time,  as  well  as  properly  constructed  and  the  use  of 
proper  appliances,  such  presumption  is  not  rebutted  and 
overcome.  It  is  when  the  presumption  raised  is  repelled  by 
proof  of  proper  construction,  and  the  use  of  proper  appliances, 
and  careful  management,  that  the  plaintiff  cannot  maintain 
the  action  without  making  proof  of  other  negligence,  or 
want  of  ordinary  care.    But  what  is  the  proof  of  the  idea- 
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tity  of  the  engine  as  number  59?  There  is  the  register  upon 
which  an  entry  was  made  from  the  train-book  not  produced. 
But  it  seems  to  have  been  the  subject  of  some  change,  which, 
it  is  argued,  casts  suspicion  on  it,  and  indicates  that  it  had 
been  tampered  with.  Referring  to  it,  the  witness  testifies 
that  "he  did  not  know  how  the  figure  came  to  be  changed," 
and  that  he  "did  not  know,  outside  this  book,  what  train  left 
Umatilla  that  night." 

The  only  man  on  the  engine  that  night  who  testified  was 
the  fireman  (the  engineer  was  dead),  and  he  was  inclined  to 
think  that  the  engine  was  number  63  until  he  was  "buzzed  " 
about  it.  Among  other  things  he  testified :  "We  were  run- 
ning on  pretty  fast  time.  Don't  know  whether  we  were  on 
time  at  Echo  or  not.  I  have  no  recollection  of  that  partic- 
ular trip.  There  was  no  reason  I  should  notice  it  (engine) 
more  than  any  other.  My  impression  is  that  it  was  engine 
59  we  ran  on  that  night.  I  am  only  sure  of  it  by  circum- 
stantial evidence,  seeing  the  register  in  the  call-book  at  the 
office  at  La  Grande.  It  ran  in  my  mind  that  it  was  engine 
63  or  59.  I  was  kinder  thinking  it  was  63,  and  might  have 
talked  so  to  others.  Everybody  was  buzzing  me  about  that 
engine  I  was  running  on  that  night." 

Considering  that  the  register  was  only  a  copy  from  the 
original  entry  book  not  produced  in  evidence  and  the  con- 
dition it  was  in  unexplained,  together  with  the  doubt  and 
uncertainty  in  the  mind  of  the  only  witness  whom  so  many 
were  buzzing,  and  it  can  hardly  be  said  that  the  identity  of 
the  engine  was  indubitably  established.  It  is  quite  probable 
that  the  proof  failed  to  satisfy  the  jury  of  the  identity  of  the 
engine  used  on  the  night  the  property  was  destroyed.  The 
credibility  of  the  witnesses  and  the  weight  of  the  evidence 
is  for  the  jury  and  the  fact  is  for  them  to  decide.  And,  un- 
less the  evidence  was  sufficient  to  satisfy  them  that  the 
engine  in  use  that  night  was  number  59,  the  defendant 
has  no  evidence  of  the  condition  of  the  engine  that  caused 
the  fire. 

Turning  now  to  the  instructions,  it  is  enough  to  say  that 
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the  one  to  the  effect  that  the  mere  fact  of  injury  from  the 
escape  of  fire  from  a  passing  engine  does  not  raise  a  pre- 
sumption of  negligence  without  additional  evidence  of  negli- 
gence, was  error,  as  already  shown,  but  was  not  prejudicial 
error  to  the  defendant;  nor  is  any  complaint  made  on  this 
ground ;  but  the  contention  was  that  this  instruction,  taken 
in  connection  with  another  given,  to  which  no  exception  is 
taken  or  objection  is  made,  authorized  the  court  to  set  aside 
the  verdict,  and  that  it  was  its  duty  so  to  do.  Upon  the 
assumption  claimed,  the  criticism  seems  just  and  the  con- 
clusion logical;  but  the  view  already  expressed  is  in  con- 
flict with  that  assumption,  and  the  facts  show  a  case  for 
the  decision  of  a  jury.  The  trouble  with  the  instructions 
asked  and  modified  is,  that  it  assumes  that  engine  No.  59 
was  identified,  and  asserts  consequences  on  that  hypothesis. 
If  it  was  identified,  then  it  was  for  the  jury  to  consider  all 
the  facts  and  circumstances  and  decide  whether  the  alleged 
negligence  was  made  out;  but  if  it  was  not  identified,  and 
some  other  engine  of  the  company  did  the  mischief,  then 
the  defendant  had  no  proof  of  the  particular  engine  that 
caused  the  fire,  and  the  jury  upon  the  facts  could  not  have 
found  for  the  defendant.  Besides,  it  does  not  follow,  if  the 
jury  should  believe  that  the  fire  was  caused  otherwise  than 
by  engine  No.  59,  that  the  verdict  should  be  for  the  defend- 
ant, for  they  might  believe  that  the  particular  engine  the 
defendant  introduced  evidence  tending  to  show  was  No.  59 
did  not  cause  the  fire,  but  that  it  was  communicated  by 
some  other  engine  of  the  company. 

Upon  the  whole  we  think  the  judgment  must  be  aflSrmed. 

On  rehearing. 

Lord,  J. — ^There  is  no  positive  testimony  as  to  the  fact  of 
ignition.  The  testimony  for  the  plaintiff  did  not  show 
directly  that  the  fire  which  burned  his  mill  was  caused  by 
the  engine  which  hauled  the  train  on  the  night  alleged,  but 
it  did  tend  to  show  a  state  of  facts  from  which  the  inference 
might  be  drawn  that  the  fire  which  destroyed  his  property 
was  communicated  from  that  engine  and  caused  his  loss.    It 
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was  shown  about  the  time  alleged  on  the  night  of  the  fire 
that  a  passenger  train  passed  the  mill,  and  it  was  observed 
by  some  persons  in  the  vicinity  that  large  quantities  of 
sparks  were  emitted  from  the  engine  and  flew  over  in  the 
direction  of  the  mill,  which,  taken  in  connection  with  other 
evidence  tending  to  show  the  improbability  of  the  fire  having 
originated  in  any  other  way,  raised  a  strong  inference  that 
the  firing  of  the  mill  was  caused  by  sparks  from  the  engine 
that  hauled  that  train.  What  particular  engine  this  was, 
the  evidence  does  not  disclose,  nor  was  the  plaintiff  able  to 
ascertain,  to  make  proof  of  its  identification  from  other 
engines  of  the  company.  But  to  strengthen  the  inference 
that  the  burning  of  his  mill  originated  in  sparks  from  this 
engine,  and  to  show  habitual  negligence  of  the  ofiicers  and 
agents  of  the  railroad  company,  he  introduced  evidence  to 
show  that  other  engines  of  like  appearance  and  construction 
frequently  scattered  fire  in  large  quantities  and  set  other 
fires  along  the  track,  prior  and  subsequent  to  the  burning 
complained  of.    Was  this  error? 

The  case  shows  that  when  the  fire  started  no  one  was 
present,  and  the  object  of  his  evidence  was  to  account  for 
its  origin.  He  could  show  that  sparks  escaped  from  a  pass- 
ing engine  of  the  company  on  that  night  under  circum- 
stances which  raised  an  inference  that  it  caused  the  destruc- 
tion of  his  property.  What  particular  engine  this  was,  he 
could  not  identify  so  as  to  distinguish  it  from  any  other 
engine  of  like  appearance  and  construction  used  by  the 
company,  and  consequently  he  could  not  make  any  direct 
proof  of  defects  in  the  construction  or  negligence  in  its  man- 
agement. On  account  of  this  difficulty  of  identifying  a 
passing  engine,  especially  at  night-time,  so  as  to  make  direct 
proof  of  such  negligence,  and  also  for  the  reason,  as  stated 
by  Mr.  Thompson,  that  the  business  of  running  railroad 
trains  supposes  a  unity  of  management  and  a  general  simi- 
larity in  the  construction  of  the  engines,  the  admission  of 
evidence  as  to  other  and  distinct  fires  from  the  one  alleged 
to  have  caused  the  injury,  is  permitted.    Nor  is  it  requisite 
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that  the  testimony  must  also  show  that  the  engine  which  it 
is  claimed  caused  the  fire  was  one  of  those  which  had  pre- 
viously or  subsequently  scattered  fire  along  its  track ;  but  it 
is  enough,  as  was  shown,  that  it  was  similar  in  appearance 
and  construction,  and  under  the  same  general  management. 
Hence  it  is  quite  generally  held  that  evidence  that  sparks  were 
frequently  ejected  from  passing  engines,  causing  fires  along  its 
track  on  other  occasions,  is  relevant  and  competent  to  show 
habitual  negligence,  and  to  strengthen  and  sustain  the  infer- 
ence that  the  fire  originated  from  the  cause  alleged.  As  the 
plaintiff  must  proceed  with  his  evidence  in  the  first  instance* 
the  fact  that  the  defendant  may  be  able  to  prove  the  iden- 
tity of  the  engine  cannot  have  the  eflect  to  make  the  admis- 
sion of  such  evidence  error.  It  may  be  granted  that  the 
admissibility  of  such  evidence  trenches  somewhat  on  the 
general  doctrine  regarding  relevancy  in  actions  of  this  char- 
acter, but  the  authorities  indicate  that  its  allowance  is  justi- 
fied by  the  necessities  of  the  case.  As  the  testimony  for  the 
plaintifif  failed  to  identify  the  engine  which  caused  the 
destruction  of  his  property,  did  the  evidence  for  the  defend- 
ant, supplementing  the  evidence  for  the  plaintifif,  show  con- 
clusively that  the  engine  which  hauled  the  train  on  that 
night  was  identified  as  No.  59?  No  question  is  raised  but 
what  the  defendant  sought  to  show  that  it  was  engine  No. 
59;  but  was  the  evidence  in  this  regard  of  such  undisputed 
and  conclusive  character  as  would  authorize  a  court  to  with- 
draw its  consideration  from  the  jury,  as  to  whether  it  was 
identified  or  not,  or  what  is  the  equivalent,  to  assume  by  its 
instruction  that  the  engine  was  identified  as  number  59? 
The  argument  for  the  motion  assumes  that  it  was,  and  we 
must  briefiy  consider  the  evidence  to  test  its  soundness. 

After  the  evidence  for  the  plaintifif,  it  devolved  upon  the 
defendant  to  identify  the  engine,  and  to  show  that  it  was 
properly  constructed,  furnished  with  safe  appliances,  and 
carefully  managed  on  that  occasion,  to  overcome  the  prima 
fade  case  made.  Without  more  ado,  it  may  be  admitted, 
for  present  purposes,  that  if  the  engine  in  question  was  iden- 
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tified  by  the  evidence  as  number  59,  that  it  further  showed 
that  it  was  properly  constructed  and  furnished  with  the  best 
appliances  for  safety,  and  that  it  was  in  charge  of  an  engi- 
neer recognized  by  his  class  as  competent  and  skillful,  but 
it  omits  to  show  that  he  carefully  operated  and  managed  it 
on  that  occasion.  Was  the  identity  of  the  engine  so  com- 
pletely established  as  number  59  as  would  be  error  to  sub- 
mit that  question  to  a  jury?  Mr.  Warlick,  who  was  a 
witness  for  the  defendant,  testified  that  on  the  night  in 
question  he  "was  firing"  the  engine;  that  "we  were  running 
on  pretty  fast  time.  Don't  know  whether  we  were  on  time 
at  Echo  or  not.  I  have  no  recollection  of  that  particular 
trip;  there  is  no  reason  why  I  should  notice  it  more  than 
any  other.  My  impression  is  that  it  was  engine  59  we  ran 
on  that  night.  lam  only  conscious  of  it  by  circumstantial  evi- 
dence, seeing  the  register  in  the  call-book  at  La  Grande.  It  ran 
in  my  mind  that  it  was  engine  63  or  59.  I  was  kinder 
thinking  it  was  63,  and  might  have  talked  so  to  others;  63 
was  an  engine  that  had  never  stopped  up  on  us.  Everybody 
had  been  buzzing  me  about  that  engine  I  was  running  on 
that  night.  The  conductor  was  speaking  to  me  about  it  the 
other  night,*'  etc. 

It  seems  to  me  that  the  fair  inference  from  the  testimony 
of  this  witness  is,  that  the  impression  which  he  had  that  the 
engine  run  on  that  night  was  number  59  was  derived  solely 
from  the  register;  that  in  his  own  mind  there  was  some 
conflict  as  to  whether  it  was  63  or  59,  with  the  stronger  and 
prevailing  recollection  in  favor  of  63 — "kinder  thinking  it 
was  63  " — which  is  corroborated  by  his  conversation  that  he 
had  so  talked  to  others  that  it  was  63.  To  say  the  least,  the 
legitimate  effect  of  his  evidence  is  to  create  a  ground  of 
doubt  as  to  the  identity  of  the  engine,  and  when  such  is  the 
case,  nothing  is  more  elementary  than  the  question  is  for 
the  decision  of  the  jury  and  not  for  the  court.  There 
is  no  other  evidence  of  the  identification  of  the  en- 
gine as  number  59,  except  from  the  entry  in  the  register, 
and  Mr.  Robbins  and  Mr.   Stevens  base  their  testimony 
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of  its  identity  upon  its  record.  Nor  is  there  any  claim 
outside  this  book,  that  they  can  testify  to  the  identity  pf  the 
engine  which  hauled  the  train  on  that  night.  The  train- 
book  in  which  the  original  entries  were  made  by  the  con- 
ductors was  not  produced,  but  the  conductor  testified  that 
the  record  in  the  registry  was  made  from  it.  There  seems 
to  haye  been  some  alteration  or  change  in  some  figure  in 
the  registry;  but  as  no  explanation  is  vouchsafed,  its  pur- 
port we  are  unable  to  determine.  On  one  side  it  is  claimed 
that  the  change  is  immaterial  and  in  no  way  afiects  the 
question  involved ;  while  on  the  other,  it  is  as  strenuously 
insisted  that  it  is  of  such  a  nature  as  to  cast  suspicion  on 
the  register  and  to  destroy  its  value  as  record  evidence. 
Whatever  the  change  was,  Mr.  Robbins  testified  that  he  did 
not  know  how  it  "came  to  be  changed." 

Between  these  conflicting  claims  as  to  the  value  of  this 
record  evidence,  we  have  no  means  of  determining,  or  if  we 
had,  no  authority  to  determine  which  is  correct,  and  cannot, 
therefore,  express  any  opinion  which  shall  reflect  on  any  one; 
but  the  jury,  the  tribunal  constituted  to  try  such  facts,  under 
the  guidance  of  the  court,  enjoyed  full  opportunities  to  see 
and  inspect  the  register,  to  see  and  hear  the  testimony  of  the 
witnesses,  and  to  observe  and  note  all  the  surrounding  facts 
and  circumstances,  which  specially  fitted  them,  as  the  law 
intends,  to  determine  the  right  of  the  matter. 

Upon  such  a  state  of  facts  the  court  has  no  right  to  inter- 
vene. When  a  court  is  asked  to  declare  a  fact  established 
as  a  matter  of  law,  the  evidence  ought  to  so  completely  and 
irrefutably  establish  the  fact  as  to  free  the  mind  from  all 
doubt  and  hesitation.  A  party  on  whom  rests  the  burden 
of  proof  is  bound  to  prove  each  circumstance  which  is 
essential  to  the  conclusion,  and  in  such  case  proof  means 
anything  which  serves  to  convince  the  mind  of  the  truth  or 
falsehood  of  the  fact  or  proposition.  The  identity  of  the 
engine  is  foremost  among  the  facts  essential  to  be  proven  by 
the  defendant  to  satisfy  the  minds  of  the  jurors  it  was  No. 
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59  in  order  to  follow  it  with  the  necessary  evidence  of  its 
proper  construction  and  careful  management. 

Looking  to  the  evidence  of  the  fireman,  aided  by  the 
proof  of  the  record  and  the  testimony  of  the  witnesses  in 
respect  to  it,  it  may  be,  despite  all  criticism,  that  it  ought  to 
have  convinced  the  jury  of  the  identity  of  the  engine,  and 
yet  that  is  no  reason  that  the  court  should  invade  their 
province  and  withdraw  the  question  from  their  consideration. 
To  do  that  the  evidence  must  not  only  be  undisputed,  but 
it  must  be  free  from  all  doubt  and  uncertainty. 

Now,  if  we  turn  to  the  evidence  of  the  fireman,  his  pre- 
dominant impression  was  that  the  engine  was  number  63, 
or,  to  say  the  least,  his  mind  was  involved  in  doubt  and 
vibrating  between  63  and  59;  or,  if  we  turn  to  the  register,  its 
credibility  is  attacked  as  a  record  and  depends  for  its  weight 
and  value  upon  the  credibility  of  the  witnesses  who  testified 
in  respect  to  it;  and  in  such  case,  when  the  fact  is  involved 
in  doubt,  and  depends  upon  the  credibility  of  witnesses,  it 
is  plain  law  that  the  question  is  for  the  decision  of  the  jury 
and  not  for  the  court. 

To  conclude,  the  witnesses  on  this  question  were  the  agents 
and  employes  of  the  company,  and  the  jury  were  the  exclu- 
sive judges  of  the  weight  and  credibility  of  their  testimony 
under  the  circumstances.  It  was  for  the  jury  to  say,  and 
not  the  court,  that  the  engine  was  number  59,  as  well  as 
whether  it  was  properly  constructed,  furnished  with  safe 
appliances  and  carefully  managed  on  that  occasion.  As  the 
amendment  to  the  instruction  asked  indicates,  the  trial  court 
regarded  the  evidence  of  the  identity  of  the  engine  as  num- 
ber 59  not  wholly  free  from  doubt,  and  more  properly  to  be 
submitted  to  the  jury  to  resolve  such  doubts  than  to  dispose 
of  it  on  his  own  responsibility;  and  in  so  doing,  upon  the 
facts  as  disclosed  by  this  record,  we  are  not  prepared  to  say 
there  was  error. 
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[FUed  March  19, 1800.] 

*  STATE  EX  REL.  HEATH  v.  THEODORE  KRAFT. 

Municipal  Corporation— Failure  to  Qualify— Vacanct.—I.  SectioiiB  94  and  27  of  the 
charter  of  the  city  of  Alhina  (SesB.  Acts,  1889,  pp.  240, 241).  when  construed  together, 
require  a  person  elected  as  councilman  of  that  city  to  qualify  on  or  before  the  first 
Monday  In  July  next  after  his  election,  and  a  failure  to  do  so  may  work  a  forfeiture 
of  his  office ;  but  forfeitures  are  never  favored,  and,  before  such  forfeiture  could  be 
claimed  or  enforced  by  the  city,  its  oi&cers  must  have  performed  all  the  duties 
imposed  by  the  charter  In  relation  to  such  election  and  qualification.  Hddt  fhrtber, 
In  case  of  a  tie  vote  for  councilman  on  the  face  of  the  return,  the  duty  to  qualify 
does  not  arise  until  the  result  of  the  election  shall  be  finally  determined  in  some 
mode  provided  by  law. 

ELBcnoN—TiK— Illegal  Votes.— When,  on  the  fkce  ;of  the  returns  of  an  election  for 
councilman  of  the  city  of  Albina,  two  candidates  had  an  equal  number  of  votes, 
if  Buch  votes  were  all  legal,  there  was  a  tie,  and  no  election.  But,  if  illegal  votes 
were  cast  for  both  or  either  of  the  candidates,  the  election  was  not  thereby  vitiated, 
but  the  true  result  could  only  be  known  by  deducting  the  Illegal  votes ;  and  in 
such  cafee  the  person  elected  is  not  bound  to  anticipate  the  result  of  an  investiga- 
tion by  taking  the  official  oath  before  it  could  be  ascertained  whether  he  was 
elected  or  not. 

Municipal  ELEcnoN— Power  op  Council— Cumulattvb  Remedy.- Where  the  charter 
of  a  municipal  corporation  makes  the  common  council  the  Judges  of  the  election 
and  qualification  of  its  members,  but  not  the  final  or  exclusive  Judges,  the  Juris- 
diction of  the  courts  remains,  and  the  remedy  confiBrred  on  the  council  is  cumu- 
lative. But,  qutere,  is  not  such  legislation  prohibited  in  the  state  by  article  7,  2  9,  of 
the  constitution  ? 

Ballot— Secrecy— Evidence.— The  secrecy  of  the  ballot  is  for  the  lawfUl  roter  only, 
and  not  for  the  spurious.  The  public  policy  involved  does  not  extend  to  the  voter 
who  has  voted  illegally.  He  may  be  required  to  disclose  for  whom  he  voted,  and 
in  any  case  the  exemption  firom  obligation  to  disclose  the  character  of  his  vote  can 
be  claimed  lonly  by  the  voter  himself.  If,  when  the  question  is  put  to  him  as  a 
witness,  he  sees  fit  to  answer  it,  there  is  no  objection  to  his  testimony. 

TTAnitfT.wBB  Error.— Where  the  trial  court  err€d  in  the  admission  of  evidence,  and  the 
appellate  court  can  clearly  see  that  it  was  impossible  for  such  evilence  to  have 
Injured  the  appellant,  the  Judgment  will  not  be  reversed. 

Multnomah  county:    E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

The  object  of  this  proceeding  is  to  try  the  title  to  the  office 
of  councilman  of  the  city  of  Albina,  in  Multnomah  county. 
The  complaint,  in  substance,  alleges  that  on  the  19th  day 
of  June,  A.  D.  1889,  a  general  election  was  duly  held  for 
councilman  in  each  of  the  wards  of  the  city  of  Albina,  to 
elect  one  councilman  for  the  term  of  one  year,  and  one 
councilman  for  the  term  of  two  years;  that  at  said  election 
the  relator,  George  W.  Heath,  and  the  said  defendant  were 
candidates  for  the  office  of  councilman  for  the  term  of  one 
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year  in  the  Second  ward  of  aaid  city;  that  at  said  election 
the  relator  received  the  greatest  number  of  votes  for  said 
oflSce  in  said  ward,  and  was  thereby  duly  elected  to  be  a 
member  of  the  common  council  of  said  city  for  the  period 
of  one  year  from  the  1st  day  of  July,  1889;  that  on  said 
last-named  day  the  defendant  usurped  said  office  of  council- 
man, and  has  ever  since  continued  to  withhold  the  same 
from  the  relator.  The  defendant's  answer,  after  denying  the 
material  allegations  of  the  complaint,  alleges  as  a  further 
and  separate  defense  that  the  said  George  W.  Heath  did  not, 
by  the  first  Monday  in  July  next  after  his  alleged  election 
to  the  office  of  councilman  for  the  term  of  one  year,  in  the 
Second  ward  of  said  city  of  Albina,  nor  at  any  time,  qualify 
therefor,  by  either  taking  or  filing  with  the  police  judge  of 
said  city  any  oath  of  office,  whereby  he  was,  and  should  have 
been,  deemed  to  have  declined  said  office,  and  did  decline 
such  office,  and  that  there  was  a  vacancy  therein.  For 
another  and  separate  answer  the  defendant  alleges  that  on 
the  1st  day  of  July,  1889,  there  was  a  vacancy  in  the  office 
of  member  of  the  common  council  of  the  city  of  Albina, 
from  the  Second  ward  of  said  city,  for  the  term  of  one  year, 
commencing  on  said  1st  day  of  July,  upon  a  failure  of  the 
voters  of  said  ward  to  elect  an  incumbent  for  said  office  at 
the  general  election  held  in  said  city  on  the  third  Monday 
in  June,  1889,  and  also  by  the  failure  of  any  person  elected 
to  said  office  to  qualify  therefor  as  required  by  law;  and 
thereupon,  on  said  1st  day  of  July,  1889,  the  defendant  was 
duly  appointed  by  the  common  council  of  said  city  to  fill 
said  office  from  said  last-named  date  until  the  first  Monday 
in  July,  1890,  and  thereupon  the  defendant,  within  five 
days  thereafter,  to  wit,  on  the  2d  day  of  July,  1889,  duly 
qualified  for  said  office,  by  taking  and  filing  with  the  police 
judge  of  said  city  the  oath  of  office  by  law  in  such  case 
required,  and  then  entered  upon,  and  has  ever  since  con- 
tinued in,  the  discharge  of  the  duties  of  said  office  to  which 
he  was  so  appointed.  By  the  reply  it  appears  that  the 
relator  and  defendant  were  both  candidates  for  said  office  at 
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said  general  election,  and  that  the  judges  and  clerks  of  said 
election  wrongfully,  and  contrary  to  the  fact,  certified  and 
returned  that  the  relator  and  the  defendant  had  each 
received  an  equal  and  the  highest  number  of  votes  cast  for 
councilman  in  said  ward,  and  that  there  was  no  election; 
that  thereafter,  and  within  the  time  for  qualifying  for  said 
office,  the  relator  appeared  before  the  police  judge  of  said 
city  of  Albina  and  offered  to  qualify  by  taking  and  filing 
the  requisite  oath  of  office;  but  said  police  judge  wrong- 
fully refused  to  permit  said  relator  to  take  or  file  said  oath, 
or  to  qualify.  The  new  matter  in  the  answer  is  denied  by 
the  reply.  A  trial  resulted  in  a  judgment  of  ouster  against 
the  defendant,  from  which  he  has  appealed  to  this  court. 

P.  L.  Willis,  for  Appellant. 

Henry  E,  McGinn,  district  attorney,  and  Pavi  R,  Deady, 
for  Respondent. 

Strahan,  J.— Several  questions  were  presented  by  counsel 
for  the  appellant,  which  will  be  separately  noticed.  Counsel 
for  appellant  argue  that  the  relator,  having  failed  to 
take  and  file  his  oath  of  office  with  the  recorder  on  or 
before  the  first  Monday  in  July  next  after  his  election,  for- 
feited his  office,  if  he  were  otherwise  entitled  to  it,  and 
created  a  vacancy  which  the  common  council  was  entitled 
to  fill  by  appointment.  It  being  substantially  admitted  on 
the  record  that  the  relator  did  not  so  qualify,  if  this  con- 
tention can  be  sustained,  it  must  reverse  the  judgment,  and 
terminate  this  case.  Section  24  of  the  act  incorporating  th^ 
city  of  Albina  provides  (Sess.  Acts,  1889,  p.  240):  "The 
term  of  office  of  every  person  elected  to  office  under  this  act 
shall  commence  on  the  first  Monday  in  July  next  after  his 
election,  and  terminate  accordingly,  except  as  otherwise 
provided  in  this  act;  and  by  such  time  such  person  must 
qualify  therefor  by  taking  and  filing  with  the  police  judge 
the  oath  of  office,  *  *  *  or  he  shall  be  deemed  to  have 
declined,  and  the  office  considered  vacant."  Section  25  pre- 
scribes the  form  of  the  oath.  Section  27  relates  to  vacancies 
in  office,  but  does  not  declare  a  failure  to  qualify  within 
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the  time  specified  shall  create  a  vacancy;  but  section  28 
declares:  "A  vacancy  in  any  oflSce  caused  by  the  failure  of 
any  person  elected  to  qualify  therefor  as  prescribed  in  sec- 
tion 24,  or  made  by  or  consequent  upon  the  judgment  of 
any  court,  or  consequent  upon  a  failure  to  elect,  or  in  any 
of  the  cases  specified  in  section  27,  must  be  filled  as  follows." 
And  then  follows  a  statement  of  how  vacancies  shall  be 
filled.  Construing  sections  24  and  28  together,  it  was  the 
manifest  intention  of  the  legislature  to  declare  a  forfeiture 
in  case  the  officer  elected  failed  to  qualify  within  the  time 
prescribed  by  section  24.  But  forfeitures  are  never  favored, 
and,  before  such  forfeiture  could  be  claimed  or  enforced  by 
the  city,  its  officers  must  have  performed  all  the  duties  im- 
posed upon  them  by  the  charter;  and,  when  the  relator 
applied  to  the  police  judge,  to  take  and  file  the  proper  oath 
of  office  before  him,  that  officer  was  bound  to  discharge  the 
duty  of  administering  such  oath,  and  filing  the  same  in  his 
office.  It  is  doubtless  true  the  oath  might  be  taken  before 
any  officer  authorized  to  administer  oaths,  but  it  could  not 
be  filed  elsewhere  than  with  the  police  iudge.  If  the  con- 
struction contended  for  is  sound,  the  police  judge  might 
cause  a  forfeiture  of  any  office  in  the  city  by  simply  locking 
up  his  office,  and  disappearing  from  the  city,  during  the 
day  or  time  such  oath  must  be  filed,  thus  rendering  it  im- 
possible to  comply  with  the  charter  within  the  time  limited. 
It  is  claimed  that  his  refusal  to  administer  and  file  the  oath 
of  office  within  the  time  has  the  same  efiect.  It  was  in  efiect 
suggested  that  the  consequences  might  have  been  avoided 
by  the  relator  by  going  before  some  other  officer,  and  taking 
the  oath  of  office,  and  then  ofiering  to  file  the  same  with 
the  police  judge.  Still  another  objection  to  the  appellant's 
contention:  Sections  19  and  20  of  the  charter  provide  a 
canvassing  board  for  the  city,  whose  duty  it  was  to  certify 
the  result  of  the  election;  and  by  that  certificate  it  appeared 
that  each  of  them  received  53  votes.  If  these  votes  were  all 
legal,  there  was  no  election ;  but  if  illegal  votes  were  cast  on 
either  or  both  sides,  the  election  was  not  thereby  vitiated, 
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but  the  true  result  could  only  be  known  by  deducting  the 
illegal  votes  in  each  or  either  case.  In  such  event,  I  do  not 
think  that  the  person  elected  was  bound  to  anticipate  the 
result  of  an  investigation  by  taking  the  oflScial  oath  before 
it  could  be  ascertained  whether  he  was  elected  or  not.  In 
such  case,  I  have  no  doubt  the  qualification  might  be  post- 
poned until  after  the  result  of  the  election  was  ascertained 
in  some  one  of  the  ways  provided  by  law. 

This  brings  us  to  another  question  necessary  to  be  con- 
sidered. Section  22  of  the  charter  is  as  follows:  "A  cer- 
tificate of  election  is  primary  evidence  of  the  facts  therein 
stated;  but  the  council  is  the  judge  of  the  qualifications  of 
mayor  and  of  its  own  members,  and,  in  case  of  a  contest 
between  two  persons  claiming  to  be  elected  thereto,  must 
determine  the  same,  subject,  however,  to  the  review  of  any 
court  of  competent  jurisdiction."  Counsel  for  appellant 
insisted  that  this  section  vested  the  jurisdiction  now  invoked 
in  this  case  in  the  common  council  in  the  first  instance, and 
that  the  court  could  only  review  the  action  of  the  council. 
It  must  be  observed  that  this  charter  does  not  vest  the 
council  with  exclusive  or  final  jurisdiction  over  the  subject. 
If  it  did,  the  case  would  be  governed  by  Simon  v.  Common 
Council  of  Portland,  9  Or.  437.  But  here  the  council  is  simply 
vested  with  jurisdiction  which  is  neither  final  nor  exclusive, 
with  the  power  of  review  in  the  courts.  That  power  would 
have  existed  in  the  courts  without  the  saving  clause  in  the 
charter.  Where  the  remedy  given  before  the  council  is  not 
made  final  nor  exclusive,  it  must  be  regarded  as  merely 
cumulative,  leaving  the  jurisdiction  already  vested  in  the 
courts  under  the  general  statutes  unaflected;  and  this  view 
of  the  law  is  fully  supported  by  People  v.  Hall,  80  N.  Y.  117. 
But  is  not  the  legislature  restrained  by  article  7,  §  9,  of  the 
constitution  from  divesting  the  jurisdiction  of  the  circuit 
courts  over  any  inferior  court,  officer  or  tribunal? 

Upon  the  trial  in  the  court  below  the  state  introduced 
evidence  tending  to  prove  that  Dawson,  Roenick,  Glover, 
Sealy  and  Shriver  voted  at  said  election  for  councilman,  and 
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that  they  were  not  legal  voters.  They  were  then  severally 
called  and  questioned  as  to  for  whom  they  voted,  and  several 
of  them  testified  that  they  voted  for  Kraft;  to  which  evi- 
dence the  defendant  objected,  and  duly  saved  proper  excep- 
tions. This  presents  a  new  question  in  this  state,  and  one 
that  is  conceded  to  be  important.  There  can  be  no  doubt 
that  one  important  object  of  the  system  of  voting  by  ballot 
is  secrecy,  so  that  the  voter  may  freely  exercise  his  choice, 
uninfluenced  by  power,  station,  or  the  conditions  by  which 
he  is  surrounded ;  but  this  protection  extends  to  the  lawful 
voter  only,  and  not  to  the  spurious.  It  is  the  lawful  voter 
around  whom  the  law  throws  its  protection,  and  not  to  him 
who  assumes  to  exercise  the  sacred  prerogative  of  a  voter 
without  being  duly  qualified.  McCrary,  Elec.  §  459,  states 
the  rule  thus:  "It  is  very  clear  that  the  rule  which,  upon 
grounds  of  public  policy,  protects  the  legal  voter  against 
being  compelled  to  disclose  for  whom  he  voted,  does  not 
protect  a  voter  who  has  voted  illegally  from  making  such 
disclosure.  To  give  to  that  rule  this  wide  scope  would  be 
to  make  it  shield  alike  the  right  and  the  wrong,  the  honest 
and  the  dishonest.  It  was  intended  to  protect  the  inviolable 
secrecy  of  an  honest  ballot,  and  thus  the  purity  of  the  ballot- 
box.  It  was  not  intended  to  be  used  in  aid  of  the  schemes 
of  corrupt  men  to  defeat  the  will  of  the  people.  It  follows 
that,  having  proven  that  A  voted  at  the  election  in  question, 
and  that  he  was  not  a  legal  voter,  he  may  be  required  to 
testify  as  to  the  person  or  persons  for  whom  he  v6ted."  This 
authority  would  seem  to  effectually  dispose  of  this  exception, 
but  there  remains  another  answer,  equally  as  conclusive  and 
satisfactory.  The  exemption  from  obligation  to  disclose  the 
character  of  his  vote  can  be  claimed  only  by  the  voter  him- 
self, and  the  question  can,  therefore,  be  put  to  the  witness; 
.and,  if  he  sees  fit  to  answer,  there  is  no  objection  to  the 
testimony.    (Paine,  Elec.  §  TOG.) 

If  the  ballots  that  were  ofiered  in  evidence  had  been 
introduced  for  the  purpose  of  overturning  an  oflBcial  count, 
then,  clearly,  the  plaintiff  did  not  identify  them,  or  show 
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their  careful  preservation,  so  as  to  entitle  them  to  be  intro<luoed 
in  evidence.  {Fenim  v.  Scott,  17  Or.  189, 11  Am.  St.  Rep.  801.) 
And  I  am  strongly  disposed  to  think  that  there  was  not  enough 
shown  to  introduce  them  for  any  purpose.  But  they  in  no 
manner  affected  the  result  to  the  detriment  of  the  defendant. 
On  the  contrary,  he  appears  to  have  gained  one  vote  by  their 
introduction.  In  such  case  the  error,  if  error  it  was,  was 
harmless.  We  can  clearly  see  that  the  party  complaining 
was  not,  and  could  not  have  been,  prejudiced  by  the  intro- 
duction of  the  improper  evidence.  We  do  not,  therefore, 
feel  called  upon  to  reverse  the  judgment  for  that  reason. 

These  were  all  of  the  questions  made  in  this  court,  and 
their  examination  requires  an  affirmance  of  the  judgment 
appealed  from. 
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[FUed  March  2«,  189a] 

*A.  J.  CURTIS  V.  LA  GRANDE  HYDRAULIC  WATER 

COMPANY. 

Wateb  Rights— Peior  Appropriation— The  doctrine  of  prior  appropriation,  under 
the  act  of  congpress  of  1866,  applies  to  the  public  lands  of  the  United  States. 

PBBKRiFnvE  Right  — How  Acjquieed.- To  acquire  a  right  by  prescription  in  the  lands 
of  another  upon  the  presumption  of  a  grant,  the  possession  must  be  adverse,  con- 
tinuous, uninterrupted,  and  by  the  acquiescence  of  the  owner  of  the  land  over 
-which  the  easement  is  claimed.  If  its  inception  is  permissiye,  or  under  a  license 
from  the  owner,  it  cannot  avail  to  work  an  ouster. 

IJCXNSB— £FFEC7r    OP— REVOCABLE,    UNLESS    UNDER   PARTICULAR   CIRCUMSTANCES.— A 

license  creates  no  Interest  in  land.  It  is  founded  on  personal  confidence,  and  is 
not  assignable,  and  its  continuance  depends  on  the  will  of  the  party  giving  it,  and 
1b  revocable,  unless  the  license  is  executed  under  such  circumstances  as  would 
authorize  the  interference  of  equity  to  prevent  fraud. 

Leckmsb— When  Irrevocable.- To  allow  one  to  revoke  a  license  when  It  was  given 
to  Influence  the  conduct  of  another,  and  cause  him  to  make  large  investments, 
would  operate  as  a  fraud,  and  warrant  the  interference  of  equity  to  prevent  it, 
under  the  doctrine  of  equitable  estopi)eL 

License— Construction  of.— By  building  a  dam,  laying  the  pipes,  and  making  a 
diversion  of  the  water,  the  licensee,  by  its  acts  and  the  consent  of  the  licensor,  fixed 
the  point  of  dlvcFsion  and  the  place  on  the  land  where  the  license  was  to  be  exer- 
cised ;  and  it  cannot  be  exercised  at  any  other  place. 

LicxNBB- Abandonment  of.— In  such  case,  at  that  point  and  place,  the  license  is 
Irrevocable  so  long  as  the  dam  and  pipes  remain  for  the  purpose  for  which  they 
were  constructed,  but,  if  abandoned,  there  can  be  no  right  to  divert  the  water  of 
the  stream  at  any  other  place  without  the  assent  of  all  the  parties  in  interest 
On  rehearing. 

Eiparian  Riohtb— Estoppel.— Facts  examined  and  held,  under  the  circumstances  of 
the  particular  case,  the  plaintiff  should  not  be  permitted  to  set  up  her  riparian 
interest  so  as  to  defeat  the  defendant's  right  to  a  certain  portion  of  the  water  of 
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liill  creelr,  where  the  diversion  was  made  under  a  claim  of  title  and  the  defendant 
l>elieved  and  had  reason  to  believe  that  the  claim  was  well  founded,  and  the 
plalntllT  stood  by  without  asserting  or  making  known  her  claim  while  the 
defendant  was  expending  large  sums  of  money  and  making  extensive  improve- 
ments under  an  honest  and  reasonable  belief  that  it  had  the  right  to  make  such 
diversion,  and  without  which  its  expenditures  would  prove  a  total  loss. 

Union  county:    J.  A.  Fee,  Judge. 

PlaintiflF  appeals.    Modified. 

J.  H,  Slater  &  Son,  and  R.  &  E,  B.  WiUiama^  for  Appellant. 

Unless  defendant's  rights  wore  acquired  by  adverse  pos- 
session, as  plead,  they  would  amount  only  to  a  license. 
{Nmolin  V.  Whipple,  22  N.  E.  Rep.  669,  Ind.;  Cagle  v.  Barker, 
97  N.  C.  271,  2  S.  E.  Rep.  76;  Huston  v.  Bybee,  17  Or.  140.) 

If  only  a  license,  it  was  not  assignable.  (Mumfo7*d  v.  Whit- 
ney, 16  Wend.  380,  30  Am.  Dec.  60;  Hill's  Code,  §§  781,  785, 
subdv.  6,  and  §  3002.) 

An  easement  or  right  to  take  water  from  a  running  stream  on 
land  of  another  acquired  by  use  is  as  definite  in  its  location,  when 
established,  as  when  resting  in  grant  and  particularly  described  by 
deed ;  and  however  established,  whether  by  deed  or  otherwise,  the 
right  cannot  be  exercised  at  another  point.  {Ev.  L.  St.  J.  0,  H. 
V.  Buf.  Hydraulic  Association,  64  N.  Y.  564;  Oathank  v.  L.  S, 
&  M,  S.  K  R.  Co.  71  N.  Y.  194,  27  Am.  Rep.  35;  Athms  Mfg. 
Co.  V.  Rucker,  80  Ga.  291,  4  S.  E.  Rep.  885.) 

The  elements  of  estopi)el  are  wanting  in  the  third  separate 
answer.  {McClure  v.  Livermore,  78  Me.  390,  6  Atl.  Rep.  11; 
WdU  V.  Austin,  59  Vt.  157, 10  Atl.  Rep.  409 ;  Clement  v.  Gould, 
61  Vt,  513,  18  Atl.  Rep.  453;  Lm:  v.  Hoggin,  69  Cal.  255; 
Risien  v.  Broum,  73  Tex.  135,  10  S.  W.  Rep.  661.) 

A  special  defense  must  be  complete  in  itself,  and  cannot 
be  aided  by  statements  in  other  separate  defenses.  (Hill's 
C!ode,  §§  73, 397 ;  Reid  v.  Hustm,  55  Ind.  173 ;  Smith  v.  LiUU, 
67  Ind.  549;  Benedict  v.  Sigmore,  6  How.  Pr.  298.) 

A  plea  of  prescription  to  support  a  diversion  of  water 
must  be  certain  and  definite  as  to  amount  and  place  of 
diversion.  If  this  answer  is  aided  by  the  preceding  separate 
defenses,  there  is  no  right  by  prescription,  as  it  is  alleged  to 
have  been  by  consent,  etc.,  which  constitute  a  license.  {Maid- 
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din  V.  Cox,Q7  Cal.387;  Flora  v.  Carbeau,  38  N.  Y.  115;  Bur- 
bank  V.  Fay,  65  N.  Y.  65;  Wash,  on  Eas.  86  and  87;  Springer 
V.  Young,  14  Or.  285:  Nowlin  v.  Whipple,  22  N.  E.  Rep.  6G9; 
OronihUe  v.  Orimkhite,  94  N.  Y.  323.) 

Conditions  made  precedent  by  statute  must  be  complied 
with  before  there  is  corporate  existence.  (Marowitz  on  Cor. 
§§  22,  28,  737;  Angel  &  Ames  on  Cor.  §§  83,  88;  Kelly  v. 
Ruble,  11  Or.  75;  Indianapolis  Mining  Co.  v.  Hirkness,  66  Ind. 
146;  Spencer,  Field  &  Co.  v.  Paid  Cook,  15  La.  153;  Harris 
V.  McGregor,  29  Cal.  127;  Bigelow  v.  Gregory,  73  111.  197; 
EoUaday  v.  EUioU,  8  Or.  91.) 

The  subscription  to  the  stock  of  that  company  was  unau- 
thorized and  void.  (HoUaday  v.  Elliott,  8  Or.  91;  Marowitz 
on  Cor.  §§  44,  45,  56,  67,  737,  738;  see  also  §§  740,  756,  741, 
742  and  443,  as  to  enforcement  of  contracts  of  subscriptions 
in  certcdn  cases.) 

If  the  La  Grande  Water  Company  had  legal  existence  it 
could  acquire  an  easement  for  the  use  of  the  water  in  ques- 
tion, otherwise  not.    (Marowitz  on  Cor.  754,  768.) 

Contracts  of  illegal  corporations  can  only  be  enforced  by 
and  against  those  who  have  dealt  with  them.  (Marowitz  on 
Cor.  §S  745,  746,  649,  650,  750-3.) 

Appointment  of  an  agent  by  a  corporation  can  only  be 
proven  by  its  records.  {Cayote  Mining  Co.  v.  Euble,  8  Or.  293, 
15  Wend.  256;  McOuUongh  v.  Moss,  5  Denio,  574.) 

A  permanent  interest  in  land  cannot  be  acquired  by  parol. 
(Hiirs  Code,  §§  781,  785,  3002;  Miller  v.  Auburn,  &c.  6  Hill, 
61;  Parish  v.  Caspar,  15  Wend.  380;  Wiseman  v.  Lucksinger^ 
84  N.  Y.  31 ;  Huston  v.  Bybee,  17  Or.  140 ;  Nowlin  v.  Whipple,  22 
N.  E.  Rep.  669;  CagU  v.  Parker,  97  N.  C.  271,  2  S.  E.  Rep.  76.) 

As  suc!i,  if  it  became  irrevocable  after  the  first  system  of 
water  works  was  put  in,  it  could  be  revoked  when  those  works 
were  removed,  abandoned  or  become  decayed,  and  new  ones 
were  being  constructed  in  another  place.  {LoJce  Eiie  &  W. 
B.  R.  Co.  V.  MMmer,  20  N.  E.  Rep.  254;  Qark  v.  Gliddin, 
60  Vt.  702,  16  Atl.  Rep.  358,  362.) 

The  revocation  could  be  made  by  the  grantee  of  the  one  who 


Mar.  1890.]      Curtis  v.  La  Grande  Water  Co.  37 

Aiiroment  for  Respondent. 

originallj  gave  the  license.     (Lake  Eiie  &  IF.  it  R.  Co.  v. 
Michmery  20  N.  E.  Rep.  254.) 

This  is  not  the  case  of  an  implied  grant  of  an  easement  where 
an  owner  burdens  one  part  of  his  estate  with  a  servitude  for 
the  benefit  of  another  portion  and  then  severs  the  title.  One 
of  the  main  elements  necessary  to  the  creation  of  such  an  ease- 
ment is  wanting.  {KeUy  v.  Dunning^  43  N.  J.  Eq.  62,  10  Atl. 
Eep.  276,  281;  NeUia  v.  Jfanson,  108  N.  Y.  452.) 

If  the  La  Grande  Water  Company  gained  any  right  by 
adverse  possession,  the  amount  of  water  actually  used  for  the 
statutory  time  would  be  the  measure  of  that  right,  and  it  could 
not  be  increased.  {Boynton  v.  Longley,  19  Nev.  69;  Athens 
Mfg.  a>.  v.  Biwker,  80  Ga.  291,  4  S.  E.  Rep.  886.) 

If  the  actual  use  or  possession  was  abandoned,  but  only  for 
a  moment,  the  rights  of  plaintiff  were  revived,  and  the  two 
possessions  could  not  be  tacked.  {Erek  v.  Oiurcfi^  87  Tenn. 
675, 11  S.  W.  Rep.  794.) 

If  defendant  had  any  right  to  divert  water  at  the  old  dam, 
it  could  not  change  the  point  of  diversion  nor  amount  of  water 
taken.  (Eo.  L.  St.  J.  O.  H.  v.  Baf.  Hydraulic  Assodatioriy  64 
N.  Y.  661;  Oidliank  v.  RaUroad  Co.  71  N.  Y.  196,  27  Am. 
Rep.  36;  Washburn  on  Easements,  6,  44;  Tucker  v.  8.  F.  M. 
Co.  13  Or.  28.) 

There  can  be  no  adverse  possession  in  this  case,  for  the  plead- 
ings as  well  as  the  evidence  show  that  the  diversion  was  made 
not  under  a  claim  of  right,  but  by  the  consent,  agreement  and 
authority  of  the  owners  of  the  land.  {Biirbank  v.  Fayy  65 
N.  Y.  65;  Wash,  on  Eas.  86,  87;  Springer  v.  Yowagy  14  Or. 
285;  Nowlin  v.  Whippky  22  N.  E.  Rep.  669;  OronkhUe  v. 
OronkhUey  94  N.  Y.  323;  Parish  v.  Caspar,  10  N.  E.  Rep.  109.) 
Williams  &  Woody  for  Respondent. 

The  act  of  congress  of  July  26,  1866,  confirmed  water  rights 
which  theretofore  rested  in  custom.  (Jennison  v.  Kirky  98  U.  S. 
463;  Atchison  v.  PetersoUy  20  Wall.  507;  Cave  v.  Cra/tSy  53 
Cal.  135;  Osgood  v.  Eldorado  Water  Co.  56  Cal.  571;  Irwin  v. 
PhUlipSy  6  Cal.  140,  63  Am.  Dec.  113.) 

The  following  "purposes"  have  been  held  to  be  "useful," 
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viz.,  mining  (Atchison  v.  PeteraoUy  20  Wall.  507) ;  milling  {OrU 
man  v.  Dixon,  13  Cal.  34;  McDonald  v.  Bear  River ,  Ac,  Q>.  13 
Cal.  220);  irrigating  {Basey  v.  Gallagher,  20  Wall.  670;  Cra?i- 
daU  V.  Woods,  8  Cal.  136;  Gave  v.  drafts,  53  Cal.  135);  aque- 
duct (OrandaU  v.  Woods,  8  Cal.  136;  Fdiz  v.  io«  Angeles,  58 
Cal.  73.) 

The  right  to  divert  the  water  was  not  lost  by  a  change  in  the 
point  of  tap.  {Kidd  v.  Laird,  15  Cal.  162,  76  Am.  Dec.  472; 
BvMe,  &o.,  Cb.  v.  Morgan,  19  Cal.  609;  Junkans  v.  Bergin,  67 
Cal.  267;  Full^  v.  Swan  Rioer,  &o.,  Co.  12  Colo.  12.) 

Neither  does  a  change  in  the  use  of  the  water  work  a  forfeit- 
ure. (McDonald  v.  Bear  River,  Ac,  Co.  13  Cal.  220;  Maeris  v. 
Bicknell,  7  Cal.  262,  68  Am.  Dec.  257 ;  Ortman  v.  Dixon,  13  Cal. 
34  (1859)  at  39;  Davis  v.  Gale,  32  Cal.  27,  91  Am.  Dec.  554.) 
There  can  be  no  question  that  the  exclusive  use  of  all  the 
waters  of  such  a  stream  can  be  acquired  by  prior  appropriation, 
(Bear  River,  Ac,  Co.  v.  New  York  Co.  8  Cal.  327,  86  Am.  Dec 
325;  Ortman  v.  Dixon,  13  Cal.  34;  Kidd  v.  Laird,  15  Cal.  162, 
76  Am.  Dec.  472 ;  Feliz  v.  Los  Angeles,  58  Cal.  73.) 

And  it  is  equally  clear  that  when  this  right  has  been  once 
acquired,  those  locating  upon  the  public  domain  subsequently, 
whether  above  or  below  the  point  of  diversion,  hold  subject  to 
the  right.  (Kaler  v.  Campbell,  13  Or.  596 ;  Broder  v.  Water  Co, 
101  U.  S.  274;  L^win  v.  Phillips,  5  Cal.  140,  63  Am.  Dec.  113; 
Hill  V.  King,  8  Cal.  337;  Coffin  v.  Left- Hand  Ditch  Co.  6  Colo. 
443 ;  Hammond  v.  Rose  etal.  11  Colo.  624,  7  Am.  St.  Kep.  258.) 
Indeed  the  doctrine  of  prior  appropriation  of  water  is  gener- 
ally recognized  in  all  of  the  Pacific  coast  states  and  territories. 
(Jones  V.  Adams,  19  Nev.  78,  3  Am.  St.  Rep.  788;  Gould, 
Waters,  §  228 ;  Kaler  v.  Campbell,  13  Or.  596 ;  Tolman  v.  Qisei/, 
15  Or.  83;  Dodge  v.  Marden,  7  Or.  456 ;  Neil  v.  Tolman,  12  Or. 
289;  Reno  Smelting,  &c.,  Co.  v.  Stevenson,  20  Nev.  200,  19  Am. 
St.  Rep.  364;  dough  v.  Wing,  17  Pac.  Rep.  453,  Ariz.;  Coffin 
v.  Ditch  Co.  6  Colo.  443;  Hammond  v.  Rose,  11  Colo.  524,  7 
Am.  St.  Rep.  258.) 

"  The  policy  of  the  common  law  prohibition  against  unauthor- 
ized corporate  action  "  (2  Mora  wetz,  Priv.  Corpus.  §  750),  and  uot 
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€stoppeIy  as  is  sometimes  said,  would  seem  to  require  that  plaint- 
iff sliould  not  now  be  beard  to  say  tbat  the  actual  owner  of  that 
water  which  she  bought  was  not  then  a  corporation,  {Booske 
V.  Gulf  Ice  Oo.  24  Fla.  550,  5  South.  Rep.  248  (1888)  at  251; 
Fdiz  V.  Lo8  AngdeSy  58  Cal.  73  (1881) ;  Angell  &  Ames,  Corpus. 
§  777;  Morawetz,  Priv.  Corpus.  (2  ed.)  §§  750-752.) 

In  addition,  it  should  be  remarked  that  this  question  can  be 
raised  only  by  the  state  in  a  direct  proceeding  to  vacate  the 
charter  of  the  company.     (Angell  &  Ames,  Corpus.  §  777.) 

It  is  submitted,  due  incorporation  being  shown,  that  this  is 
amply  sufficient  to  constitute  an  acceptance.  (Lakmde  Ditoh 
Co.  V.  OraTiey  80  Cal.  181;  Morawetz,  Priv.  Corpus.  §§  23,  29; 
Angell  &  Ames,  Corpns.  §  94.) 

No  deed  was  necessary  to  transfer  these  water  rights  from 
the  old  company — as  the  water  would  be  after  being  separated 
from  the  original  source  of  supply  and  gathered  into  mains 
{Heyneman  v.  Blake,  19  Cal.  595),  or  a  ditch  {Parks  Oanal, 
etc.,  Co.  V.  Hoyt,  57  Cal.  44),  or  as  realty  {HIU  v.  Neioman,  5 
Cal.  445), —  it  may  be  dis[>osed  of  in  parol;  and  when  posses- 
sion has  been  taken  and  money  spent  under  su^h  a  transfer, 
a  court  of  equity  would,  if  necessary,  enforce  specific  per- 
formance and  decree  a  deed,  {Ortman  v.  Dixon,  13  Cal.  34; 
McDonald  v.  Bear  River,  etc.,  Co.  13  Cal.  220;  Franklin  v. 
Pollard  MiU  Co.  88  Ala.  318,  6  South.  Rep.  686;  Washburn 
Easements,  408.) 

The  same  is  true  as  to  the  servitude  granted  the  old  company 
by  Green  Arnold,  that  company  having  held  possession  for 
more  than  ten  years.  (Sumner  v.  Stevens,  47  Mass.  337 ;  Legg 
V.  Horn,  45  Conn.  409;  Oeddis  v.  Parish,  etc.,  1  Wash.  587.) 

It  is  equally  clear  that  the  possession  of  the  new  company 
may,  if  necessary,  be  tacked  to  that  of  the  old  to  make  out  the 
full  period  of  limitations.  {Stettnische  v.  Lamb,  23  Neb.  747, 
26  N.  W.  Rep.  374;  Buswell,  Limitations,  §  239  et  seq.) 

As  to  the  Arnold  tract,  plaintiff  is  precluded  from  any  cause 
of  action  by  reason  of  the  fact  that  when  she  bought  of  Mo- 
Comas  this  servitude  of  diversion  was  visibly  annexed  to  that 
tract     {Oregon  Iron  Oo.  v.  TruHenger^  3  Or.  1;  Quintan  v. 
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NobUf  75  Cal.  250;  Lampman  v.  ililks,  21  N.  Y.  505;  Sey- 
mour  V.  LewiSy  13  N.  J.  Eq.  439,  78  Am.  Dec.  108;  Gould, 
"Waters,  §  354.) 

Haviug  acquiesoed  in  the  open  and  public  diversion  of  the 
water  for  twenty  years,  plaintiff  is  without  remedy  against  it  in 
equity.  {Parke  v.  KiUmm,  8  Cal.  78,  68  Am,  Dec.  310;  Lehigh 
Co.  V.  Moyle,  4  Utah,  327,  9  Pac.  Rep.  867  (1886),  at  877.) 

It  is  certainly  but  fair  that  the  strong  arm  of  injunction 
should  be  withdrawn  from  her  support,  and  that  she  should  be 
sent  for  her  damages  to  a  court  of  law.  (Smith  v.  Adams,  6 
Paige  (N.  Y.)  435  (1837),  at  443;  Alhambi^a,  etc.,  Co.  v.  Rich- 
ardson, 72  Cal.  598;  Davis  v.  Gale,  32  Cal.  27.) 

Indeed,  the  defendant's  position  is  so  unassailably  strong  and 
its  case  so  just,  that  we  think  that  full  and  complete  equity 
would  be  done  by  a  decree  enjoining  the  plaintiff  from  proceed- 
ing at  law.  {Sheldon  v.  Bockwell,  9  Wis.  166,  76  Am.  Dec.  265; 
Rariian  Water  Ck>.  v.  Veght,  21  N.  J.  Eq.  475 ;  Parke  v.  Kilham, 

8  Cal.  78,  68  Am.  Dec.  310;  Lehigh  Co.  v.  Moyle,  4  Utah,  327, 

9  Pac.  Rep.  877;  Dickerson  v-  Colgrove^  100  U.  S.  580;  Smiih 
V.  AdamSf  6  Paige,  443.) 

Lord,  J. — This  is  a  suit  to  restrain  the  diversion  of  water 
from  a  natural  water-course  on  the  land  of  the  plaintiff. 
The  defense  is  three-fold:  (1)  Prior  appropriation;  (2) 
prescription;  and  (3)  estoppel  in  pais.  In  substance,  the 
facts  are  that  the  defendant  constructed  a  dam  across  Mill 
creek  upon  lands  owned  by  Green  Arnold,  and  occupied  the 
same,  with  his  consent  and  authority,  for  the  purpose  of 
diverting  water  from  said  creek,  which  was  effected  by  means 
of  a  pipe  of  a  certain  size  inserted  in  the  dam,  and  conveyed 
to  the  town  of  La  Grande  for  the  use  of  its  inhabitants; 
that  in  June,  1887,  the  defendant  constructed  a  new  dam 
across  said  creek,  some  1,000  feet  above  the  old  dam,  upon 
lands  owned  by  D.  Chaplin,  and  removed  the  pipe  which 
had  been  formerly  used  and  laid  upon  the  lands  of  Arnold 
as  a  diverting  pipe  of  the  old  dam,  and  inserted  it  in  the 
new  dam,  and  used  and  occupied  all  the  lands  necessary  for 
that  purpose,  with  the  consent  and  authority  of  Chaplin  and 
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Arnold ;  that  in  the  year  1871,  after  such  consent  was  given, 
and  the  pipe  laid,  and  the  land  occupied  for  the  purposes 
stated,  Arnold  sold  a  certain  described  portion  of  his  land, 
through  which  said  creek  ran,  to  one  McComas,  and  McComas 
in  1876  sold  the  same  to  the  plaintiff;  but  this  portion  of 
the  land  constituted  no  part  of  that  upon  which  said  dam 
had  been  constructed  and  pipe  laid. 

It  will  be  seen,  then,  that  long  before  the  plaintiff  acquired 
any  title  to  a  portion  of  the  land  through  which  said  creek 
flowed,  she  purchased  it  subject  to  whatever  rights  the 
defendant  had  acquired  in  the  premises  by  virtue  of  the  con- 
sent and  authority  of  the  grantor,  Arnold,  and  the  construc- 
tion of  the  dam,  laying  of  the  pipes,  etc.,  in  pursuance 
thereof,  to  divert  the  water  for  the  uses  specified.  Assuming 
that  the  license  granted  by  Arnold,  and  the  investment 
made  by  the  defendant  for  its  enjoyment,  operated  as  an 
estoppel  in  pais,  the  contention  of  the  plaintiff  is  that  when 
the  defendant  removed  the  dam  and  pipe  from  the  land  of 
Arnold  and  constructed  another  dam  and  laid  other  or  the 
same  pipe  on  the  land  of  Chaplin,  the  effect  was  to  revoke 
such  license,  and  to  revive  the  rights  of  the  plaintiff  to  have 
the  stream  flow  through  her  land  without  interruption  or 
perceptible  diminution;  that  neither  Chaplin  nor  Arnold, 
nor  both,  could  authorize  the  change  of  location  without  the 
consent  of  the  plaintiff,  who  is  a  party  in  interest,  and  that> 
when  it  was  so  done  without  her  consent,  it  was  an  interfer- 
ence with  her  rights  which  equity  will  restrain  by  injunction. 
To  avoid  the  effect  of  this  contention,  the  defendant  inter- 
poses (1)  the  defense  of  prior  appropriation  of  the  waters  of 
the  creek  under  the  act  of  congress  of  July  26, 1866  (14  St. 
U.  S.  253),  that  "whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manufacturing 
or  other  purposes  have  vested  and  accrued,  and  the  same  are 
recognized  and  acknowledged  by  the  local  customs,  laws 
and  the  decisions  of  courts,  the  possessors  and  owners  of 
such  vested  rights  shall  be  n^aintained  and  protected  in  the 
same  "  etc 
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While  that  act  was  passed  a  year  later  than  the  facts 
show  the  waters  of  the  creek  were  diverted,  yet  it  applies 
only  to  government  land,  and  streams  flowing  through  it 
In  these,  under  the  circumstances  indicated  in  the  act,  the 
prior  appropriation  of  the  water  may  operate  to  secure  a 
vested  right  to  divert  it,  which  shall  be  maintained  and 
protected.  But  it  has  no  application  to  the  lands  of 
individual  owners,  and,  as  against  them,  can  confer  no  right 
to  divert  the  waters  of  streams  flowing  through  their  lands. 
The  facts  disclosed  by  this  record  show  that  the  diversion 
took  place,  not  from  a  stream  upon  and  running  through 
government  lands,  but  from  a  stream  at  a  point  upon  and 
running  through  the  lands  of  Green  Arnold,  a  part  of  which 
now  belongs  to  the  plaintifiF,  and  through  which  a  portion  of 
that  stream  naturally  runs,  and  that  the  permission  to  con- 
struct the  dam,  and  lay  the  pipes  by  means  whereof  the 
waters  of  the  creek  were  diverted  from  flowing,  as  was  their 
wont,  through  it,  was  given  by  Arnold,  and  their  possession 
and  occupation  for  the  purposes  specified  taken  and  used  in 
pursuance  of  it.  In  Kaler  v.  Campbelly  13  Or.  596,  both 
parties  diverted  the  water  at  or  near  the  same  point,  which 
was  ofl^  their  own  lands;  and  at  the  time  of  the  diversion 
and  appropriation  upon  land  belonging  to  the  United  States; 
but  in  the  case  at  bar  the  diversion  was  from  a  stream  upon 
private  land,  and  done  with  the  consent  of  the  owner  first 
obtained.  Upon  the  facts,  then,  the  doctrine  of  prior  appro- 
priation under  the  act  of  congress  can  have  no  application. 

The  next  defense  urged  is  that  the  defendant  has  acquired 
the  right  by  prescription  to  occupy  the  land,  and  divert  the 
waters  of  that  stream.  It  is  true  that  the  plaintiff  practi- 
cally admits  that  the  company  took  possession  and  diverted 
the  waters  in  the  year  1865,  and  conducted  it  into  La 
Grande  by  means  of  pipes,  and  that  it  has  continued  to  so 
divert  the  waters  of  that  creek  and  use  the  lands  for  that 
purpose  ever  since.  But  the  facts  show  the  waters  were  not 
so  diverted  and  possession  taken  of  the  land  to  construct 
the  dam  and  lay  pipes  as  a  matter  of  right  against  Arnold 
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or  the  plaintiff,  but  under  the  license  or  permission  of 
Arnold  in  the  year  1865,  which  prevented  it  being  adverse. 
To  acquire  a  right  of  prescription  in  the  lands  of  another 
upon  the  presumption  of  a  grant,  the  possession  must  be 
adverse,  continuous,  uninterrupted,  and  by  the  acquiescence 
of  the  owner  of  the  land  upon  which  the  easement  is 
claimed.  If  its  inception  is  permissive  or  under  a  license 
from  the  owner,  it  cannot  avail  to  work  an  ouster.  To  effect 
that  result,  the  possession  taken  must  be  open,  hostile,  and 
continuous;  ''he  must  unfurl  his  flagon  the  land,  and  keep 
it  flying,  so  that  the  owner  may  see,  if  he  will,  that  an 
enemy  has  invaded  his  domains,  and  planted  the  standard 
of  conquest."  Under  this  rule,  an  adverse  possession  can- 
not grow  out  of  a  permissive  enjoyment;  and  so  speak  the 
decisions  without  a  dissentient  voice,  including  this  court. 
(Springer  v.  Young,  14  Or.  285.) 

The  next  and  main  defense  is  that  the  defendant  con- 
structed its  dam  and  laid  the  pipes  on  the  land  and  diverted 
the  waters  for  the  uses  specified,  at  the  place  designated  on 
the  stream,  by  the  permission  or  under  a  license  from 
Arnold,  who  was  then  the  owner  of  the  land  through  which 
the  stream  flowed,  and  that  in  consequence  of  large  invest- 
ments of  money  and  labor  expended  in  the  construction  of 
such  dam  and  laying  such  pipes  for  the  purpose  of  divert- 
ing the  waters  of  that  stream,  the  license  has  become  irre- 
vocable, or  turned  into  an  agreement  which  equity  will 
enforce.  The  principle  on  which  this  contention  is  based  is, 
that  after  one  has  acted  on  the  faith  of  a  parol  license  and 
made  permanent  improvements,  the  owner  will  be  estopped 
from  revoking  his  license  to  prevent  injustice.  The  appli- 
cation of  this  principle  of  equitable  estoppel  after  one  has 
acted  on  the  faith  of  a  parol  license  is  strongly  resisted  by 
some  authorities,  holding,  in  effect,  that  it  operates  to  over- 
turn the  statute  of  frauds,  and,  for  all  practical  purposes,  to 
create  an  interest  in  land  in  disregard  of  the  requirements 
of  that  statute.  A  license  creates  no  interest  in  land.  It  is 
founded  on  personal  confidence,  and  is  not  assignable ;  and 
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its  contiuuance  depends  on  the  pleasure  of  the  party  giving 
it;  and  is  revocable  unless  executed  under  such  circum- 
stances as  would  authorize  the  interference  of  equity  to  pre- 
vent injustice.  At  law  a  license  could  not  have  the  effect 
to  create  an  interest  in  lands  upon  the  theory  of  becoming 
irrevocable  by  estoppel,  as  courts  of  law  deal  with  the  legal 
aspect  of  estates  in  land,  and  cannot  enforce  equities  which 
grow  out  of  an  equitable  estoppel  against  the  owner  of  land. 
Judge  CooLEY  seems  to  regard  it  as  a  serious  reproach  to 
the  law  that  it  should  fail  to  provide  some  adequate  protec- 
tion against  the  injustice  of  a  revocation  after  the  licensee, 
in  reliance  upon  the  license,  has  made  large  and  expensive 
improvements.  {MaxweU  v.  Bridge  Co,  41  Mich.  467.)  But 
it  is  unnecessary  for  us  to  consider  the  effect  of  such  a  posi- 
tion at  law,  as  it  is  only  the  equitable  rights  of  the  parties 
that  are  now  under  inquiry.  An  executed  license  is  treated 
like  a  parol  agreement  in  equity:  it  will  not  allow  the 
statute  to  be  used  as  a  cover  for  fraud ;  it  will  not  permit 
advantage  to  be  taken  of  the  form  of  the  consent,  although 
not  within  the  statute  of  frauds,  after  large  expenditures  of 
money  or  labor  have  been  invested  in  permanent  improve- 
ments upon  the  land,  in  good  faith,  upon  the  reliance  reposed 
in  such  consent.  To  allow  one  to  revoke  his  consent  when 
it  was  given  or  had  the  effect  to  influence  the  conduct  of 
another  and  cause  him  to  make  large  investments,  would 
operate  as  a  fraud  and  warrant  the  interference  of  equity  to 
prevent  it,  under  the  doctrine  of  equitable  estoppel.  The 
ground  of  the  jurisdiction  is  to  prevent  injustice  or  fraud. 
"Its  effect,"  said  Chancellor  Bates,  "when  applied,  is  to 
restrain  a  party  from  exercising  his  legal  right;  and  this 
even  a  court  of  equity  cannot  do  unless  there  has  been  on 
his  part  some  conduct,  declaration,  or  improper  concealment 
misleading  an  innocent  person  to  his  prejudice,  and  render- 
ing the  assertion  of  the  legal  right  as  against  such  person 
an  act  of  bad  faith  amounting  to  constructive  fraud.  More- 
over, it  may  be  well  added  that,  to  warrant  the  interference 
of  the  court  with  the  legal  right  or  title  of  the  party,  the  case 
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relied  on  to  work  the  estoppel  must  be  clear,  be)'ond  doubt, 
upon  the  facts;  and  the  more  stringently  do  these  rules 
apply  in  a  case  *  *  *  where  the  effect  of  the  estoppel, 
if  allowed,  will  be  to  convert  what  was  originally  a  bare 
privilege,  temporary  and  revocable,  into  an  easement  in  the 
licensor's  land,  perpetually  binding  it,  and  transmissible 
from  the  licensee."    {Jackson  v.  Railroad  Co.  4  Del.  Ch.  180.) 

The  testimony  of  Green  Arnold,  a  witness  for  the  defend- 
ant, shows  that  he  was  the  owner  of  the  land,  and  gave  the 
La  Grande  Water  Company  permission  to  take  the  water 
and  the  right  of  way  for  the  use  of  his  land  for  the  con- 
struction of  the  dam  and  laying  of  the  pipes.  In  order  to 
show  in  what  his  permission  consisted,  he  testified  that  he 
assisted  in  putting  in  the  dam  and  starting  the  water-works; 
and,  80  far  as  he  is  concerned,  he  assents  to  the  change  of 
location  from  the  place  of  diversion,  and  the  removal  of  the 
pipes,  etc.,  to  the  land  ©f  Chaplin.  In  short,  it  is  clear  that 
what  was  done  by  the  company  was  done  not  only  with  his 
consent,  but  that  he  intended  it  to  induce  the  construction  of 
the  works  and  the  diversion  of  the  water  for  the  uses  specified. 
Other  testimony  there  is  in  corroboration  of  this,  but  further 
reference  is  unnecessary.  Upon  the  undisputed  facts,  as 
between  him  and  the  defendant,  if  he  were  to  attempt  to 
revoke  his  license  to  use  his  land  and  divert  the  water  for 
the  purposes  indicated,  a  court  of  equity  would  apply  the 
doctrine  of  equitable  estoppel  and  enjoin  him.  As  against 
him  and  the  plaintiflF,  then,  who  subsequently  purchased  a 
piece  of  the  land  through  which  the  stream  flowed,  it  may 
be  assumed  that  the  license  is  irrevocable  so  long  as  the 
interest  created  by  it  endures. 

By  building  the  dam,  laying  the  pipes,  and  making  the 
diversion  of  the  water,  the  defendant,  by  its  act  and  the  con- 
sent of  Arnold,  fixed  the  place  on  the  land  where  the  license 
was  to  be  exercised  and  enjoyed ;  and  the  inquiry  is,  can  it 
be  exercised  at  any  other  place  on  the  land  of  Arnold  or 
above  it,  although  with  the  consent  and  permission  of  its 
owner,  without  reviving  the  right  of  the  plaintiff  to  have 
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the  waters  of  that  creek  flow  without  interruption  through 
her  land?  What  was  the  efiect  of  a  change  of  location 
which  involved  the  abandonment  of  the  use  and  enjoyment 
of  the  license  upon  the  land  of  Arnold?  The  plaintiff  pur- 
chased subject  to  the  rights  acquired  by  the  defendant  to 
divert  the  water  and  use  the  land  under  the  license,  which 
fixed  the  point  of  diversion  on  the  stream,  and  the  particu- 
lar land  to  be  occupied  for  that  purpose,  as  definitely  as  if 
it  were  described  in  a  deed ;  and  it  cannot  be  exercised  at 
any  other  place.  It  is  to  that  point,  and  the  use  of  this 
land  for  the  purposes  specified,  that  the  facts  created  an 
equitable  estoppel,  and  rendered  the  license  irrevocable,  so 
long  as  the  dam  and  pipes  remained  for  the  purpose  for 
which  they  were  constructed  and  laid.  If  these  should  be 
allowed  to  fall  into  deca)''  and  disuse,  or  be  abandoned,  the 
cause  of  the  diversion  ceasing,  the  waters  of  the  stream 
would  resume  their  accustomed  channels  and  flow  unin- 
terruptedly through  the  plaintiff's  land.  Neither  Arnold 
nor  Chaplin  could  give  a  right  of  diversion  at  any  other 
place  against  the  consent  of  the  plaintiff,  who  was  entitled 
to  have  the  waters  of  that  stream  flow  through  her  land 
subject  to  the  license  created  by  the  estoppel.  When  the 
license  was  abandoned  at  that  point  and  place,  the  defend- 
ant had  HO  right  at  any  other  to  divert  the  waters  of  the 
creek  without  the  consent  of  the  plaintiff,  through  whose 
land  it  flowed.  These  parties  might  give  their  consent,  and 
so  far  so  good,  to  divert  at  some  other  place  on  their  land; 
but,  as  the  exercise  of  such  a  right  or  privilege  affected  her 
rights  in  the  premises,  it  could  not  be  used  and  enjoyed  by 
the  defendant  without  her  consent. 

It  may  not  be  amiss  to  say  that  we  have  omitted  a  detail 
of  the  facts,  such  as  the  incorporation  of  1880,  etc.,  because 
they  are  not  essential,  in  the  view  taken,  to  the  conclusion 
reached.  It  results  that  the  plaintiff  is  entitled  to  the  in- 
junction prayed  for,  and  $25  as  damages  and  costs  and 
disbursements;  and  it  is  so  ordered. 
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On  rehearing. 

Strahan,  C.  J. — ^This  case  was  heretofore  before  this 
court  and  a  conclusion  was  reached  reversing  the  decree  of 
the  court  below,  and  enjoining  the  defendant  from  making 
the  diversion  of  the  water  complained  of.  On  the  petition  of 
the  respondent  a  rehearing  was  ordered,  and  the  case  has 
been  again  fully  argued  at  this  term.  There  is  one  question 
that  was  overlooked,  or  at  least  the  attention  of  the  court 
was  not  sufficiently  drawn  to  it,  and  that  is  the  passive 
acquiescence  of  the  plaintiff,  or  those  under  whom  she 
claims,  in  the  removal  of  the  dam  from  the  point  on  Mill 
creek  where  the  La  Grande  Water  Company  had  established 
it  in  about  the  year  1865  to  a  point  about  1,000  feet  higher 
up  said  stream,  and  the  expenditures  made  by  plaintiff  in 
consequence  of  such  removal.  These  are  some  of  the  find- 
ings of  the  referee  and  of  the  court  below  on  those  subjects: 
"(17)  That  the  said  defendant,  since  the  said  last  diversion 
referred  to,  constructed  a  system  of  water-works  in  connec- 
tion therewith  in  the  said  town  of  La  Grande,  Oregon,  and 
have  expended  the  sum  of  $8,000  in  the  construction  of  the 
same;  (18)  that  the  construction  of  said  water-works  was 
public,  and  plaintiff  knew  of  the  same,  but  that  she  never 
objected  to  the  construction  thereof;  (19)  that  the  diversion 
of  the  nine  square  inches  of  water  from  Mill  creek  by  the 
defendant  and  its  grantor,  the  La  Grande  Water  Company, 
as  hereinbefore  stated,  was  for  the  period  of  twenty-two  years, 
and  was  open,  notorious,  uninterrupted,  practicable,  contin- 
uous, by  the  acquiescence  of  the  plaintiff  and  her  grantors, 
and  under  a  claim  of  right,  from  the  month  of  July,  1865, 
to  the  time  the  defendant  built  the  new  dam,  in  1887;  (20) 
that  the  plaintiff  purchased  her  land  described  in  her  com- 
plaint subject  to  the  right  of  the  La  Grande  Water  Company 
and  its  successors  to  divert  said  water  out  of  said  Mill  creek 
as  aforesaid,  and  with  notice  of  the  same  at  the  time  of  her 
purchase,  and  that  she  is  estopped  to  deny  the  same  or  allege 
to  the  contrary." 
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The  court,  in  disposing  of  the  referee's  report,  among 
others,  made  the  following  finding:  "No.  9.  The  court 
finds  as  follows:  That  in  the  month  of  July,  1865,  after  the 
organization  of  said  company,  the  said  Green  Arnold  gave 
to  the  said  La  Grande  Water  Company  the  right  to  enter  and 
go  upon  the  said  lands  hereinafter  described,  and  to  divert 
water  from  Mill  creek  for  the  purpose  of  supplying  the  town 
of  La  Grande  with  water  for  hire,  or  otherwise,  and  also 
gave  it  the  exclusive  right  to  erect  and  maintain  all  neces- 
sary works  for  the  purpose  of  conducting  said  waters  so 
diverted  to  the  town  of  La  Grande,  Oregon,  the  same  to  be 
distributed  as  said  company  saw  fit;  that  immediately  there- 
after the  said  La  Grande  Water  Company,  in  pursuance  of 
said  grant,  did  enter  upon  said  land  of  said  Green  Arnold 
aforesaid,  at  a  point  about  sixty  rods  above  the  plaintiff's 
premises,  on  said  Mill  creek,  and  diverted  water  therefrom 
by  means  of  a  square  box  about  12  feet  long  and  3x3  inches 
at  one  end  and  5x6  inches  at  the  other,  and  also  constructed 
across  said  creek  a  dam  five  feet  high,  and  put  in  a  system 
of  water."  "No.  19.  The  court  finds  as  follows:  That  the 
diversion  of  five-sixths  of  the  water  of  said  Mill  creek  dur- 
ing the  dry  season  of  the  year,  and  as  much  water  as  said 
box,  used  for  diverting  purposes,  and  hereinfore  described, 
will  carry  during  the  remainder  of  the  year,  has  been  open, 
notorious,  uninterrupted,  peaceable,  continuous  and  under 
claim  of  right  by  the  defendant  and  its  grantor,  the  La 
Grande  Water  Company,  for  a  period  of  twenty -two  years, 
and  said  use  and  enjoyment  of  said  water  and  the  rights 
and  privileges  thereto  belonging  had  been  acquiesced  in  by 
the  plaintifi*  and  her  grantors  ever  since  the  month  of  July, 
A.  D.  18G5,  to  the  time  defendant  built  his  new  dam  in 
1887."  "No.  21.  The  court  finds  as  follows:  That  the 
plaintiff  has  sustained  no  damage  by  reason  of  the  removal 
of  said  dam  or  the  diversion  of  said  water." 

The  defendant  and  its  predecessor  in  interest  have  been 
in  the  actual  use  of  this  water  for  a  long  time,  so  far  as 
appears,  without  objection  from  any  one,  and  it  assumed 
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that  such  possession  had  ripened  into  an  absolute  title. 
Whether  the  plaintiff  participated  in  that  view  at  the  time 
of  the  removal  does  not  appear  affirmatively,  nor  is  it 
material.  She  knew  of  the  removal.  She  also  knew  that 
the  defendant  was  making  extensive  improvements  and 
large  expenditures  in  money  which,  without  the  use  of  the 
water,  would  be  utterly  worthless.  She  knew  that  the 
defendant,  in  making  these  improvements,  relied  upon  its 
assumed  right  to  divert  the  water  at  its  new  dam,  and  she 
must  have  known  that  the  defendant  would  not  have  made 
these  expenditures  if  it  had  known  such  right  did  not  exist. 
Under  these  circumstances,  we  think,  she  could  not  be  silent. 
She  was  bound  to  make  known  her  claim  to  defendant 
before  it  had  so  far  changed  its  position  that  the  assertion  of 
such  claim  would  operate  as  a  fraud  upon  it,  and  inflict 
great  damage  without  any  possibility  of  compensation.  We 
have  the  less  hesitancy  in  announcing  this  conclusion  for 
the  reason  that  the  plaintiff's  situation  is  no  worse  than  it 
was  before  the  dam  was  moved  up  the  creek.  The  same 
quantity  of  water  will  pass  the  upper  dam  that  did  the  lower, 
and  whatever  advantages  accrued  to  the  plaintiff  prior  to  such 
change  will  still  be  hers.  Upon  the  second  argument  counsel 
for  the  appellant  have  cited  Ang.  Water  Courses,  §  29;  Washb. 
Easen^.  p.  661 ;  Gould,  Waters,  §  237;  Kldd  v.  Laird,  15  Cal. 
179,  76  Am.  Dec.  472;  Junkans  v.  Bergin,  67  Cal.  267;  Davis 
V.  Gale,  32  Cal.  34,  91  Am.  Dec.  554;  Fuller  v.  3Iining  Co.  12 
Colo.  12;  Belknap  v.  Trimble,  3  Paige,  605;  Whiitier  v.  Cocheco 
Co.  9  N.  H.  454,  32  Am.  Dec.  382,  as  tending  to  sustain  his 
contention  on  the  other  question  discussed,  that  is,  the  right 
claimed  by  the  appellant  to  change  the  place  of  diversion  of  the 
water  without  forfeiting  its  right  to  the  water.  But  it  is  not 
thought  that  these  authorities  reach  the  facts  of  this  partic- 
ular case.  We  do  not  deem  it  of  importance  to  enter  upon 
the  re-examination  of  that  question.  The  former  opinion 
will  therefore  be  so  far  modified  that  the  defendant,  its  suc- 
cessors and  assigns,  may  take  from  said  Mill  creek  at  its 
present  dam  and  point  of  diversion^  the  same  quantity  ol 
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water,  and  no  more,  that  it  and  its  predecessor  in  interest 
bad  been  accustomed  to  take  at  the  lower  dam.  The 
defendant  will  also  be  required  to  have  or  permit  no  waste 
gate  at  its  reservoir,  so  that  the  surplus  water  shall  flow 
back  into  Mill  creek  at  its  dam,  or,  if  that  be  impracticable 
by  reason  of  the  extent  of  the  fall  between  the  dam  and  the 
reservoir,  then  the  defendant  shall  cause  such  surplus  water 
entering  its  reservoir  to  flow  back  into  Mill  creek  at  the 
highest  point  up  said  stream  above  the  plaintiff's  premises, 
where  the  same  is  reasonably  practicable,  and  for  that  pur- 
pose it  may  establish  a  waste-gate  at  said  reservoir;  and  for 
the  purpose  of  giving  effect  to  this  decree,  the  court  below 
is  authorized  to  issue  such  writs  of  injunction,  mandatory  or 
othOTwise,  as  may  be  necessary.  The  parties  may  also,  from 
time  to  time,  apply  to  the  court  below  for  such  modification 
of  this  decree  in  relation  to  the  manner  of  the  use  of  said 
water  by  the  defendant  as  the  justice  of  the  case  may 
require. 

In  view  of  all  the  circumstances  of  this  case,  we  have 
thought  proper  to  award  costs  to  the  plaintiffl 


[riled  May  1, 1890.] 
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ConmoT  OF  Court— What  Ac?rs  CoNsrrrruTE— Defined  by  Law.— Acts  and  omissions 
deeined  to  be  contempts  of  the  authority  of  courts  under  the  laws  of  Oregon  are 
only  those  whiclb  are  specified  as  such  under  the  subdivisions  of  section  650  of  the 
Clyil  Code,  and  in  otker  sections  thereof,  and  can  be  puui£hed  only  In  the  mode 
therein  prescribed. 

OoKTEMPT— Publication  in  a.  Newspaper— When  Not.— The  publication  of  an  article 
in  a  newspaper  is  not  a  contempt  unless  it  reflect  upon  the  conduct  of  the  court  in 
reference  to  a  pending  suit  or  proceeding,  and  tend  in  some  manner  to  influence 
its  decisions  therein,  or  to  impede,  interrupt  or  embarrass  the  proceedings  of  the 
ooort  in  reference  thweto. 

GMnxxPT— Power  of  the  Court  to  Punish— Affibatit  when  Necesbabt.- A  couit 
has  no  authority  to  proceed  against  a  party  for  contempt  on  account  of  acts  not 
committed  in  the  immediate  yiew  and  presence  of  the  court,  unless  the  facts  coq- 
Btituting  the  cooiempt  are  shown  by  an  affidavit  presented  to  the  court. 

Jackson  county:  L.  R.  Wkbstkb,  Judge. 

Defendant  appeals.    Reversed. 

Said  circuit  court,  at  a  term  thereof  held  on  the  13th  day 

^Omlttsd  from  pnrioas  yolume  by  mistake.— [BEPOBXxa. 
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of  December,  1889,  proceeded  of  its  own  motion  to  make  and 
enter  the  following  order : 

"In  the  circuit  court  for  Jackson  county,  Oregon. 

"Whereas  you,  E.  J.  Kaiser  and  N.  A.  Jacobs,  as  editors 
and  publishers  of  the  Valley  Record,  a  newspaper  published 
at  the  city  of  Ashland,  Jackson  county,  Oregon,  on  Thurs- 
day, the  12th  of  December,  1889,  in  an  issue  of  said  Valley 
Becord  published  on  said  day,  did  publish  of  and  concern- 
ing the  above  court,  and  the  judge  and  officer  thereof,  the 
following,  to-wit: 

"'The  circuit  judge  has  ordered  an  investigation  into  the* 
whys  and  wherefores  of  a  material  witness  disappearing  in 
a  criminal  case,  in  which  his  important  testimony  was 
needed  to  convict.  While  the  honorable  court  is  at  the 
investigation  business,  it  might  not  be  more  than  common 
justice  to  go  into  the  wholesale  business  of  investigating 
itself  and  everybody  else  connected  with  the  management 
and  manipulation  of  the  jurisprudence  of  Southern  Oregon. 
If  some  of  the  methods  employed  could  be  sifted  to  the 
bottom,  a  system  of  debauchery  would  be  unearthed  that 
may  be  very  warm  and  interesting  to  some  of  the  executors. 
In  feet,  then,  the  evidence  would  be  laid  bare  to  the  people 
of  Southern  Oregon,  and  they  would  know  just  why  one 
man  can  be  convicted  of  murder  in  the  first  degree,  and 
"hung  by  the  neck  until  he  is  dead,"  on  strong  circumstan- 
tial evidence;  and  why  another  crime,  of  the  same  foul  mag- 
nitude, is  committed,  and  the  courts  fail  to  find  the  author 
when  the  circumstantial  evidence  that  made  the  first  man 
stretch  hemp  was  far  less  convicting  in  its  circumstantial- 
ness  than  was  the  case  that  the  blind  Goddess  of  Justice 
could  not  find  guilty ;  why  attorneys  can  offer  bribes  to  even 
such  august  personages  as  grand  jurors  to  bring  in  suitable 
verdicts;  and  why — ^yes,  why — a  lot  of  other  things,  just  as 
queer,  irregular,  and  delicate,  and  too  numerous  to  mention, 
are  occurring  as  periodically  as  there  are  exigencies  that 
make  them.  In  fact  the  court  would  have  an  all-year's  job 
on  its  hands.    The  practicing  condition  of  jurisprudence  in 
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this  section  of  the  world  is  as  corrupt  and  criminal  in  its 
methods,  in  proportion  to  population,  amount  and  magni- 
tude of  crime,  and  purse  of  criminals,  as  it  is  in  the  cities 
where  these  cases  are  regularly  **handled"  by  the  political 
boss  who  "makes"  the  officials,  "fixes"  the  juries,  and  attends 
to  the  case,  for  a  large  sum.  These  irregular  methods  are 
becoming  so  numerous  that  it  seems  as  though  they  have 
encysted  themselves  upon  and  are  a  part  of  the — unwritten 
— works  of  Blackstone.  This  is  one  of  the  conditions  and 
^dangerous  consequences  of  the  political  methods  in  vogue  in 
Jackson  county,  an  immediate  result  of  which  is  shown  in 
the  shameless  way  in  which  its  representative  officials 
are  allowed  to  sell  out  their  constituency  for  a  beggarly  fee. 
Another  direct  result  of  this  condition  of  affairs  has  placed 
an  indebtedness  of  from  $100,000  to  $150,000 — such  a  mag- 
nitude that  no  one  does  know  the  actual  amount — over  the 
county,  that  is  bearing  practically  ten  per  cent  interest 
(mighty  large  returns  and  safe  investment  for  big  capital) ; 
and  no  efifort  is  being  made  to  stop  it  from  climbing  right 
along  up.  When  will  the  cupidity,  indifference  and  lack  of 
courage  of  the  people  in  public  affairs  cease,  and  an  effort 
made  to  at  least  put  a  check  to  these  grasping  vultures?' 

"It  is,  therefore,  now  hereby  ordered  that  you,  and  each 
of  you,  be  and  appear  before  said  court,  at  the  court  house 
in  Jacksonville,  said  county  and  state,  on  Monday,  IGth 
December,  1889,  at  9  o'clock  in  the  forenoon,  then  and  there 
to  show  cause,  if  any  you  have,  why  you  should  not  be 
punished  for  contempt  of  said  court  for  having  so  published 
and  circulated  the  matter  above  set  out  as  aforesaid.  Done 
in  open  court  on  Friday,  13th  December,  1889. 

"Lionel  R.  Webster." 

A  certified  copy  of  the  order  and  citation  having  been 
personally  served  upon  the  said  E.  J.  Kaiser  on  the  17th 
day  of  December,  1889,  he  appeared  in  accordance  with  the 
requirements  thereof,  and  filed  an  answer  duly  verified  by 
him,  of  which  the  following  is  a  copy: 

"  £.  J.  Kaiser  comes,  and,  in  answer  to  a  citation  issued 
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out  of  the  above-entitled  court,  and  heretofore  served  on 
him,  says  he  is  engaged  in  publishing  a  newspaper  of  general 
circulation  at  Ashland,  Or.;  that,  in  publishing  said  article 
that  appears  in  said  citation,  he  did  not  make  any  reference 
to  any  action  or  proceeding  then  pending  in  said  court,  or 
before  any  grand  jury,  nor  was  there  any  grand  Jury  in 
session  at  said  time,  as  defendant  is  informed;  that  said 
article  was,  so  far  as  the  same  relates  to  the  courts  of  this 
county,  a  criticism  of  past  acts  therein,  and  the  same  was 
not  intended  to  have,  and  would  not  have,  any  tendency  to 
interfere  with  the  proper  and  unbiased  administration  of 
the  law  in  any  case  or  cases  then  or  now  pending  in  said 
court;  and  that  said  article  was  published  only,  as  defendant 
believed,  in  the  interest  of  society,  and  defendant  earnestly 
disclaims  any  intentional  disrespect  towards  said  court,  or 
the  oflScers  thereof,  in  the  publishing  of  said  article.  And 
further  answering,  defendant  avers  that  said  court  has  no 
jurisdiction  of  the  person  of  this  defendant  under  this  pro- 
ceeding, and  denies  that  this  court  has  any  jurisdiction  to 
punish  this  defendant,  or  to  adjudge  him  in  contempt,  for 
the  publishing  of  said  article  set  forth  in  said  citation." 

The  said  circuit  court,  upon  the  said  order,  citation  and 
answer,  adjudged  the  said  Kaiser  guilty  of  contempt  of  the 
court  in  the  publication  of  said  article,  and  sentenced  him 
to  pay  a  fine  of  $50,  and  also  that  he  be  imprisoned  in  the 
county  jail  for  fifteen  days,  from  which  adjudication  the  said 
Kaiser  brought  this  appeal. 

H.  K,  Hanna,  for  Appellant, 

W.  M,  Colvig,  district  attorney,  and  A.  S.  Hammond,  for 
Respondent. 

Thayer,  0.  J. — Two  questions  are  presented  for  our  con- 
sideration upon  this  appeal:  First,  whether  the  matter 
published  by  the  appellant  was  punishable  as  a  contempt  of 
the  circuit  court ;  second,  whether  said  court  had  authority 
of  its  own  motion  to  cite  the  appellant  to  appear  before  it 
and  inflict  punishment  upon  him  for  the  alleged  offense. 

The  Civil  Code  of  this  state,  section  G50,  prescribes  what 
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acts  and  omissions  in  respect  to  a  court  of  justice  or  pro- 
ceedings therein,  shall  be  deemed  to  be  contempts  of  the 
authority  of  the  court.  They  are  as  follows:  Disorderly, 
contemptuous,  or  insolent  behavior  towards  the  judge  while 
holding  the  court,  tending  to  impair  its  authority  or  to 
interrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; a  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial  or 
otiier  judicial  proceeding;  misbehavior  in  office,  or  other 
willful  neglect  or  violation  of  duty,  by  an  attorney,  clerk, 
sheriflF,  or  other  person  appointed  or  selected  to  perform  a 
judicial  or  ministerial  service;  deceit  or  abuse  of  the  process 
or  proceedings  of  the  court  by  a  party  to  an  action,  suit,  or 
special  proceeding;  disobedience  of  any  lawful  judgment, 
decree,  order,  or  process  of  the  court;  assuming  to  be  an 
attorney  or  other  officer  of  the  court,  and  acting  as  such 
without  authority  in  a  particular  instance;  rescuing  any 
person  or  property  in  the  custody  of  an  officer  by  virtue  of 
an  order  or  process  of  such  court ;  unlawfully  detaining  a 
witness  or  party  to  an  action,  suit,  or  proceeding  while  going 
to,  remaining  at,  or  returning  from  the  court  where  the 
same  is  for  trial;  any  other  unlawful  interference  with  the 
process  or  proceedings  of  a  court;  disobedience  of  a  sub- 
poena duly  served,  or  refusing  to  be  sworn  or  answer  as  a 
witness;  when  summoned  as  a  juror  in  a  court,  improperly 
conversing  with  a  party  to  an  action,  suit,  or  other  proceed- 
ing to  be  tried  at  such  court,  or  with  any  other  person,  in 
relation  to  the  merits  of  such  action,  suit,  or  proceeding,  or 
receiving  a  communication  from  a  party  or  other  person  in 
respect  to  it  without  immediately  disclosing  the  same  to  the 
court;  disobedience  by  an  inferior  tribunal,  magistrate,  or 
officer  of  the  lawful  judgment,  decree,  order,  or  process  of  a 
superior  court,  or  proceeding  in  an  action,  suit,  or  proceed- 
ing, contrary  to  law,  after  such  action,  suit,  or  proceeding 
shall  have  been  removed  from  the  jurisdiction  of  such 
inferior  tribunal,  magistrate,  or  officer. 
There  are  various  other  acts  in  the  Code  which  are 
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specially  declared  punishable  as  contempt;  and  it  authorizes 
every  court  of  justice  and  every  judicial  oflScer  to  punish 
contempt  by  fine  or  imprisonment,  or  both,  but  provides 
that  such  fine  shall  not  exceed  $300,  nor  the  imprisonment 
six  months,  and  that,  when  the  contempt  is  not  one  of  those 
mentioned  in  subdivisions  1  and  2  of  section  650,  or  subdi- 
vision 1  of  section  916,  which  empowers  every  judicial  officer 
to  preserve  and  enforce  order  in  his  immediate  presence,  etc., 
it  must  appear  that  the  right  or  remedy  of  a  party  to  an 
action,  suit  or  proceeding  was  defeated  or  prejudiced  thereby 
before  the  contempt  can  be  punished  otherwise  than  by  a 
fine  not  exceeding  $100.  (Section  651.)  Section  652  of  the 
Code  provides  that  *•'  when  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  court  or  officer,  it  may 
be  punished  summarily,  for  which  an  order  must  be  made, 
reciting  the  facts  as  occurring  in  such  immediate  view  and 
presence,  determining  that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be  punished  as 
therein  prescribed";  and  section  653  provides  that  "in  cases 
other  than  those  mentioned  in  section  652  [642],  before  any 
proceedings  can  be  taken  therein  the  facts  constituting  the 
contempt  must  be  shown  by  an  affidavit  presented  to  the 
court  or  judicial  officer,  and  thereupon  such  court  or  officer 
may  either  make  an  order  upon  the  person  charged  to  show 
cause  why  he  should  not  be  arrested  to  answer,  or  issue  a 
warrant  of  arrest  to  bring  such  person  to  answer  in  the  first 
instance."  Section  655  provides  that  "in  the  proceeding  for 
a  contempt  the  state  is  the  plaintifl:  In  all  cases  of  public 
interest  the  proceeding  may  be  prosecuted  by  the  district 
attorney  on  behalf  of  the  state ;  and  in  all  cases  where  the  pro- 
ceeding is  commenced  upon  the  relation  of  a  private  party, 
such  party  shall  be  deemed  a  co-plaintiflF  with  the  state." 

These  various  sections  of  the  Code  not  only  provide  what 
acts  shall  be  deemed  contempts,  and  point  out  the  mode  of 
procedure  for  their  punishment,  but  strongly  indicate  that 
when  the  act  constituting  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court  or  officer,  it 
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must  be  such  an  one  as  is  calculated  to  affect  the  right  or 
remedy  of  a  party  in  a  litigation.  Section  651,  which  limits 
the  punishment  to  a  fine  not  exceeding  $100,  unless  it 
appear  that  the  right  or  remedy  of  a  party  to  an  action,  suit 
or  proceeding  was  defeated  or  prejudiced  by  the  contempt, 
clearly  shows  this.  If  this  view  be  correct,  it  follows  then 
that  unless  the  matter  published  by  the  appeilant  consti- 
tuted a  contempt  under  subdivisions  1  or  2  of  said  section 
650,  or  under  subdivision  1  of  section  916,  or  affected  or 
tended  to  affect  the  right  of  a  party  to  a  litigation  pending 
in  said  court,  or  before  the  judge  thereof,  it  does  not  come 
within  the  purview  of  the  Code./  But  counsel  for  the 
respondent  urge  that  a  court  of  justice  has  power  to  punish 
for  contempt,  and  that  its  power  in  that  respect  cannot  be 
limited  by  statute.  This  is  undoubtedly  true  so  far  as  it  is 
necessary  to  maintain  order  in  the  conduct  of  its  business 
and  in  the  enforcement  of  its  jurisdiction.  The  legislature 
could  as  well  abolish  the  courts  outright  as  to  deprive  them 
of  the  power  to  punish  for  contempt  those  who  impeded, 
obstructed  and  embarrassed  the  administration  of  the  law. 
It  would  paralyze  their  functions,  and  render  their  process, 
orders,  decrees  and  judgments  mere  bruium  fulmen.  But 
whether  they  possess  inherent  authority  to  punish  as  con- 
tempt acts  which  do  not  affect  causes  actually  pending 
before  them,  although  the  acts  tend  to  degrade  the  court 
and  bring  the  administration  of  justice  into  disrepute,  has 
never  been  conceded  in  this  countr3^  Counsel  for  respondent 
have  cited  in  support  of  that  doctrine  from  the  American 
Decisions,  State  v.  Morrill,  16  Ark.  384,  and  Stuart  v.  People, 
4  111.  405 ;  but  it  is  well  understood  that  the  courts  of  the 
latter  state  have  since  held  quite  to  the  contrary.  {Storey  v. 
People,  79  111.  45,  22  Am.  Rep.  158.) 

In  State  v.  Anderson,  40  Iowa,  207,  the  supreme  court  of 
that  state  held  that  the  publication  by  an  attorney  of  an 
article  in  a  newspaper  criticising  the  rulings  of  a  court  in  a 
cause  tried  and  determined  prior  to  the  publication,  did  not 
constitute  contempt  punishable  by  the  court,  and  referred 
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approvingly  to  Dunham  v.  State,  6  Iowa,  245,  in  which  it  was 
held  that  the  publication  of  articles  in  a  newspaper  reflect- 
ing upon  the  conduct  of  a  judge  in  relation  to  a  cause  pend- 
ing in  court,  which  had  been  disposed  of  before  the  publica- 
tion, however  unjust  and  libelous  the  publication  might  be, 
did  not  amount  to  contemptuous  or  violent  behavior  toward 
the  court,  under  chapter  94,  Code  1851,  of  that  state,  nor 
that  such  articles  were  so  calculated  to  impede,  embarrass  or 
obstruct  the  court  in  the  administration  of  the  law  as  to 
justify  the  summary  punishment  of  the  oflender  under  that 
chapter.  The  inherent  power  of  a  court  of  justice  to  punish 
parties  for  contempt  who  commit  acts  which  have  a  direct 
tendency  to  obstruct  or  embarrass  its  proceedings  in  matters 
pending  before  it,  or  to  influence  decisions  regarding  such 
matters,  is  undoubted;  but  it  can  hardly  be  maintained, 
from  the  adjudications  had  upon  the  subject  in  the  various 
states,  that  such  power  is  broad  enough  to  vest  in  the  court 
the  authority  to  so  punish  any  one  for  criticising  the  court 
on  account  of  its  procedure  in  matters  which  have  fully  ter- 
minated, however  much  its  dignity  and  standing  may  be 
aflfected  thereby,  however  unjust,  rude  or  boorish  may  be  the 
criticism,  or  whatever  may  be  its  effect  in  bringing  the  ad- 
ministration of  the  law  into  disrepute.  In  any  event,  it 
seems  to  me  that  the  legislature  has  authority  to  limit  the 
power  of  courts  in  regard  to  matters  of  contempt  to  the  pun- 
ishment only  of  such  acts  as  are  specified  in  the  sections  of 
the  Code  above  set  out. 

Nor  can  I  discover  any  reason  why  the  legislature  does 
not  possess  authority  to  prescribe  the  mode  of  procedure  to 
be  observed  by  the  courts  in  the  exercise  of  their  powers  to 
punish  in  such  cases.  The  proceeding  is  not  a  personal 
matter  of  the  court.  The  state  is  a  plaintiflF  in  all  cases  of 
that  character.  But  when  the  acts  constituting  the  con- 
tempt are  committed  in  the  presence  of  the  court,  it  may 
take  judicial  cognizance  of  them  and  inflict  summary  pun- 
ishment. It  is,  however,  required  to  make  an  order  reciting 
the  acts  as  occurring  in  its  immediate  view  and  presence, 
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and  determine  that  the  person  proceeded  against  is  thereby 
gnilty  of  a  contempt,  and  that  he  be  punished,  etc.  As  I 
view  the  said  sections  of  the  Code,  they  are  little  more  than 
dedaxfttory  of  the  law  upon  the  subject  of  contempt  as  under- 
stood by  a  large  proportion  of  the  courts  of  the  several  states 
at  the  time  of  their  adoption.  They  provide  every  means  nec- 
essary to  the  preservation  of  order  and  decorum  in  the  pres- 
ence of  the  courts  of  the  state,  while  engaged  in  the  trans- 
action of  their  business,  for  the  enforcement  of  obedience  to 
their  lawful  judgments,  decrees,  orders,  and  processes,  and 
for  the  performance  of  oflBcial  duty  upon  the  part  of  their 
oflScers.  Whether,  therefore,  the  said  matter  published  by 
the  appellant  constituted  a  contempt  depends  upon  whether 
it  falls  within  any  of  the  cases  specified  in  said  sections;  and 
whether  the  circuit  court  had  authority  of  its  own  motion 
to  cite  the  appellant  to  appear  before  it  and  inflict  upon  him 
the  punishment  imposed,  depends  upon  whether  the  oflFend- 
ing  was  done  in  the  immediate  view  and  presence  of  the  court 
For  what  purpose  or  with  what  intent  the  appellant  pub- 
lished the  said  matter,  unless  it  were  to  create  an  idle,  silly 
sensation,  is  an  enigma.  His  doing  so  probably  resulted 
from  a  freak  or  spleen.  He  certainly  could  not  have 
expected  to  gain  any  advantage  from  such  a  profusion  of 
extravagancy,  nor  have  supposed  that  a  half-witted  person, 
even,  would  give  any  credence  to  his  grotesque  account  of 
the  affairs  of  Jackson  county  referred  to  in  his  production. 
Why  any  man  other  than  an  addle-brained  lunatic  should 
print  such  absurd,  ridiculous  stuff"  in  a  newspaper,  is  diffi- 
cult to  imagine.  The  indulgence  in  such  shilly-shally 
by  managers  of  newspapers  indicate  a  mania  on  their 
part  to  abuse,  vilify  and  insult  officials  selected  to  admin- 
ister the  affairs  of  government,  however  devoted  and  faith- 
ful to  the  public  interests  those  officials  may  be.  Such  a 
course  only  tends  to  incite  anarchy,  the  most  dangerous  and 
dreaded  enemy  with  which  a  republican  government  has  to 
contend.  It  is  well  known  to  this  court  and  to  the  commu- 
nity generally,  that  no  such  condition  in  the  judicial  mat- 
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ters  of  "Southern  Oregon"  as  the  appellant  endeavored  to 
represent  exists,  and  that  no  such  abuses  as  he  depicted  pre- 
vailed there;  but,  upon  the  contrary,  that  justice  is  as  well 
and  faithfully  administered  in  that  locality  as  in  any  other 
part  of  the  state.  Yet  the  appellant,  the  editor  of  the  news- 
paper, whose  desire  should  not  only  be  to  have  upright  and 
competent  officials  in  the  administration  of  the  local  affairs 
of  his  section,  but  where  he  consistently  can,  take  pride  in 
having  them  so  regarded  by  the  community  and  the  world 
at  large,  makes  use  of  his  position  to  traduce  and  degrade 
them.  Instead  of  attending  to  his  business  of  imparting 
useful  information, — ^instead  of  assisting  in  building  up  the 
community  and  its  institutions, — he  acts  the  part  of  an  icon- 
oclast The  course  pursued  by  such  persons  is  a  positive 
damage  and  injury  to  society.  It  is  a  poor  requital  for  the 
faithful  services  of  the  learned  judge  who  presides  in  the 
first  judicial  district,  and  whom  the  people  thereof  selected 
to  determine  the  law  in  their  matters  of  difference,  to  subject 
him  to  a  wholesale  charge  of  dereliction  of  duty,  coming 
from  whatever  source  it  may. 

The  publication,  according  to  the  general  definition  given 
by  Blackstone,  and  by  some  of  the  more  modern  law-writers 
upon  the  subject,  would  probably  constitute  contempt,  but 
under  the  Code  of  this  state,  it  does  not;  nor  do  I  think  it 
would  according  to  the  weight  of  decisions  made  under  the 
constitutions  of  the  various  states.  If  it  had  reflected  upon 
the  conduct  of  the  court  with  reference  to  a  pending  suit, 
and  tended  in  any  manner  to  influence  its  decision  therein, 
it  would,  unquestionably,  have  been  a  contempt;  but  it  was 
not  shown  that  any  suit  was  then  pending  by  which  the. 
rights  of  any  litigant  were  or  could  have  been  affected  by 
it.  The  article  itself  states  that  the  court  had  ordered  an 
investigation  into  the  "  whys  and  wherefores  "  of  a  material 
witness  disappearing  in  a  criminal  case,  in  which  his 
testimony  was  needed  to  convict;  but  it  does  not  appear  in 
the  proceeding  for  contempt  that  such  was  the  fact,  nor,  as 
I  can  see,  that  it  was  calculated  to  influence  the  decision  in 
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that  matter.  It  appears  to  have  been  a  vague,  wanton 
fault-finding  in  regard  to  the  general  manner  in  which 
official  duty  in  that  part  of  the  state  had  been  performed, 
not  arising  to  the  dignity  of  a  criticism,  nor  entitled  to  any 
notice  whatever.  If  the  publishers  of  such  contemptible 
articles  are  left  alone  to  breathe  and  scent  their  own  fetid 
exhalations,  it  will  be  the  most  suitable  punishment  which 
can  be  inflicted  upon  them.  If  the  act  were  such  an  one  as 
could  have  been  in  the  immediate  view  and  presence  of  the 
court,  it  would,  doubtless,  have  been  what  is  termed  a 
"direct  contempt";  but,  it  not  having  been  so  committed, 
and  not  involving  a  direct  disobedience  to  any  order  of  the 
court,  it  comes  within  the  class  denominated  "constructive 
contempts."  (20  Amer.  Law  Reg.  147.)  In  proceedings  to 
punish  that  class  of  contempts,  it  is  necessary  that  a  proper 
information  should  be  filed  before  the  court  is  authorized  to 
act  in  the  matter.  Said  section  653  of  the  Code,  above  set 
out,  makes  it  imperative  tha»t  the  facts  constituting  the  con- 
tempt in  such  cases  must  be  shown  by  an  affidavit  presented 
to  the  court,  etc.,  before  the  proceeding  can  be  taken.  "The 
power  of  a  court,"  said  Wallace,  J.,  in  Batchelder  v.  Moore^ 
42  CaL  414,  "to  punish  for  an  alleged  contempt  of  its 
authority,  though  undoubted,  is  in  its  nature  arbitrary,  and 
its  exercise  is  not  to  be  upheld  except  under  the  circum- 
stances and  in  the  manner  prescribed  by  law."  I  am  of  the 
opinion,  therefore,  that  the  court  was  not  authorized  to  pro- 
ceed in  the  matter  of  its  own  motion ;  nor  was  the  court 
empowered  to  punish  the  appellant  by  imprisonment.  Sec- 
tion 651  of  the  Code,  above  referred  to,  is  decisive  upon  that 
point. 

The  decision  appealed  from  must  therefore  be  reversed. 


[Filed  November  17,  1890.] 

THE  THOMPSON-HOUSTON  ELECTRIC  COMPANY 
V.  S.  SIMON. 

Common  Cabribbs— How  CLAflsiFiED.— Oonmioii  caniera  are  clasRlfied  as  carriers  of 
good!  and  carriers  of  passengers,  because  their  employment  is  qwui  public,  and 
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the  public  haye  an  Interest  In  the  faitbftil  performance  of  their  duties. 
Condemnation  of  Lands— What  Corporations  may  not.— The  proTlslons  of  the 
statnte  for  the  condemnation  of  a  right  of  way  have  little  or  no  reference  to  cor- 
porations operated  as  street  railways  propelled  by  electricity  or  horse-power  for 
local  conyenience  and  the  transportation  of  passengers,  and  do  not  authorize  such 
lo  condemn  private  property  for  a  right  of  way. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 

PlaintiflF  appeals.    AflBrmed. 

Dolph,  Bellinger,  Mallory  &  Simon,  for  Appellant. 

Hiirs  Code,  §  3239,  provides  that  "A  corporation  organ- 
ized for  the  construction  of  any  railway"  may  appropriate 
land  for  right  of  way,  and  this  applies  to  street  railways 
operated  for  carrying  passengers  only.  {Chicago  v.  Evans, 
24  111.  52;  3  Mo.  App.  559;  In  re  Mt.  Washington  Road  Co. 
35  N.  H.  134;  Higginson  v.  Nahant,  11  Allen,  530;  Lewis  on 
Eminent  Domain,  §  161.) 

Slott,  Boise  &  Stott,  for  Respondent 

The  right  to  exercise  the  power  of  eminent  domain  is  a 
prerogative  franchise  and  can  be  obtained  only  from  the 
sovereign  power.    (Wood's  Railways,  §  13.) 

The  legislature  may  delegate  this  sovereign  power. 
(Lewis  Eminent  Domain,  §§  240-2.) 

"Statutes  delegating  the  right  of  eminent  domain  to  rail- 
road and  other  corporation  for  public  use  being  derogation 
of  common  right  are  not  to  be  extended  by  implication." 
(Wood's  Railways,  §  224.) 

Lord,  J. — This  is  an  action  to  condemn  a  right  of  way  foi 
a  street  and  suburban  railway  operated  for  the  carrying  ol 
passengers.  A  demurrer  was  filed  to  the  complaint,  which 
was  sustained  by  the  court  below;  and  the  plaintiflF  refusing 
to  proceed,  judgment  was  rendered  therein,  from  which  this 
appeal  is  taken.  The  contention  of  the  plaintiff  is,  that  our 
statute  authorizing  the  condemnation  of  land  for  a  right  of 
way  contemplates  the  exercise  of  such  power  as  much  by 
street  and  suburban  railways  propelled  by  horse-power  or 
electricity  as  railroads  where  cars  are  propelled  by  steam. 
The  argument  is,  that  section  3239»  Hill's  Code,  which  )>ro- 
vides  that  "a  corporation  organized  for  the  construction  of 
any  railway"  may  appropriate  land  for  a  right  of  way  by 
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the  use  of  the  phrase  "  any  railway"  ex  m  termini  includes 
street  and  suburban  railway  corporations  organized  to  trans- 
port passengers  only  and  propelled  by  horse-power  or  elec- 
tricity, as  well  as  railroads  authorized  to  transport  passen- 
gers and  freight  and  propelled  by  steam;  that  the  terms  of 
the  statute,  viewed  as  a  whole,  indicate  and  import  that  it 
was  intended  to  authorize  railway  corporations  to  condemn 
lands  for  the  use  of  their  road,  whether  they  were  organ- 
ized to  carry  passengers  or  freight  or  both  or  whether  they 
were  propelled  by  steam  or  other  power.  To  strengthen  the 
construction,  that  it  is  not  necessary  that  the  railway  corpo- 
ration, however  propelled,  should  be  formed  to  carry  passen- 
gers and  freight  to  entitle  it  to  exercise  the  power  of  emi- 
ment  domain  and  condemn  lands  for  its  use,  the  language 
of  section  3236  is  relied  upon  as  showing  that  this  distinc- 
tion is  not  observed  with  reference  to  navigation  corpora- 
tions authorized  to  construct  portage  railways,  wherein  it 
reads  "for  the  purposes  of  transporting  freight  or  passengers 
across  any  portage  on  the  line  of  such  navigation,"  "in  like 
manner  and  with  like  effect  as  if  such  corporation  had  been 
formed  for  such  purpose."  To  this  it  is  answered  that  every 
railway  corporation  for  the  construction  of  a  railroad  under 
the  statute  for  the  condemnation  of  lands,  is  a  common  car- 
rier, and  that  such  a  statute  being  in  derogation  of  common 
right,  is  not  to  be  extended  by  implication.  Section  3254 
of  the  statute,  authorizing  the  condemnation  of  land  for  a 
right  of  way,  provides:  "Every  corporation  formed  under 
this  chapter  for  the  construction  of  a  railway,  as  to  such 
road  shall  be  deemed  common  carriers  and  shall  be  entitled 
to  collect  and  receive  a  just  compensation  for  transportation 
of  persons  or  property  over  such  road."  The  argument  isj 
that  as  a  common  carrier  is  a  carrier  of  goods  for  hire, 
and  while  a  common  carrier  may  carry  passengers  and 
combine  the  two  employments  of  carrying  goods  and  passen- 
gers, as  is  almost  universally  done  by  railroads,  yet  as  a 
corporation  for  the  construction  of  a  railway  it  cannot  be 
deemed  a  common  carrier  unless  it  is  formed  to  carry  goods 


Nov.  1890.]    Thompson-Houston  Co.  v.  SimoNv  63 

Opinion  of  the  Coort— Loxd,  J. 

and  passengers;  that  the  legislature  in  delegating  the  right 
of  eminent  domain  intended  only  that  such  railroads  should 
be  entitled  to  exercise  it  as  were  common  carriers  of  freight 
and  passengers ;  hence,  a  corporation  could  not  exercise  the 
right  of  eminent  domain  in  the  construction  of  a  railway 
organized  to  transport  passengers  only  and  not  freight. 
Much  of  this  argument  is  based  on  the  technical  definition 
of  a  common  carrier,  as  one  who  undertakes  for  hire  to 
transport  the  goods  of  such  as  choose  to  employ  him  from 
place  to  place;  so  that  before  a  corporation  can  be  deemed  a 
common  carrier  it  must  of  necessity  include  in  its  business 
the  transportation  of  goods  or  freight  from  place  to  place. 
There  is  usually  in  a  railway  act  some  sections  which  have 
the  eflfect  of  putting  the  railway  company  on  the  footing  of 
common  carriers.  (2  Rob.  Pr.  534.)  But  whether  nvide  so 
by  general  statute  or  by  their  charters,  railroad  companies 
are  held  to  be  common  carriers.  (2  Am.  &  Eng.  Ency.  781.) 
And  it  is  said  when  they  are  made  so  by  the  express  pro- 
vision of  a  statute,  such  provision  will  be  merely  declaratory 
of  the  law  as  it  already  existed.  (Huthinson  on  Carriers, 
§  67.)  A  common  carrier  is  such  because  his  duties  partake 
of  a  public  character.  "To  bring  a  person,"  says  Judge 
Story,  "within  the  description  of  a  common  carrier,  he 
must  exercise  it  as  a  public  employment;  he  must  under- 
take to  carry  goods  for  persons  generally,  and  must  hold 
himself  out  as  ready  to  engage  in  the  transportation  of  goods 
for  hire,  as  a  business,  and  not  as  a  casual  occupation  pro 
hoc  viceJ*  (Story  on  Bail.  §  495,)  To  constitute  one,  then, 
a  common  carrier,  it  is  necessary  that  he  should  hold  him- 
self out  as  such.  A  carrier  of  passengers  who  undertakes  to 
carry  all  persons  who  apply  to  him  for  transportation,  is 
engaged  in  a  public  employment  and  is  a  public  or  common 
carrier  of  passengers. 

"A  common  carrier  of  passengers,"  says  Judge  Thompson, 
"is  one  who  undertakes  for  hire  to  carry  all  persons  indif- 
ferently who  may  apply  for  passage.  Railroad  companies, 
the  owners  of  ships,  ferries,  omnibuses,  street  cars  and  stage 
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coaches  are  usually  common  carriers  of  passengers."  (Thomp- 
son on  Carriers  of  Passengers,  26,  note  1.) 

It  is  true  that  carriers  of  passengers  are  not  common 
carriers  as  to  the  persons  of  those  whom  they  carry.  But 
common  carriers  are  classified  as  carriers  of  goods  and  as 
carriers  of  passengers.  The  reason  is  their  employment  is 
quasi  public,  and  the  public  have  an  interest  in  the  faithful 
discharge  of  their  duties.  "Every  common  carrier,"  said 
MuLKEY,  J.,  "has  the  right  to  determine  what  particular 
line  of  business  he  will  follow.  If  he  elects  to  carry  freight 
only,  he  will  be  under  no  obligation  to  carry  passengers, 
and  vice  versa.  So  if  he  holds  himself  out  as  a  carrier  of  a 
particular  kind  of  freight,  or  of  freight  generally,  prepared 
for  carriage  in  a  particular  way,  he  will  only  be  bound  to 
carry  to  the  extent  and  in  the  manner  proposed.  He  will, 
nevertheless,  be  a  common  carrier."  {Railroad  Co.  v.  Ferry 
Co.  107  111.  451.)  A  common  carrier,  then,  may  be  either 
a  carrier  of  passengers  or  freight  or  both.  The  argument 
then,  that  the  plaintiflF  is  not  the  kind  of  a  corporation 
authorized  to  exercise  the  power  of  eminent  domain  because 
it  is  only  a  carrier  of  passengers  and  not  of  freight,  would 
not  deprive  the  plaintiflF  of  its  character  as  a  common  car- 
rier, and  as  such  to  be  deemed  within  the  statute.  This 
would  result  in  giving  to  the  statute  a  construction  which 
would  include  both  classes  of  carriers,  but  not  necessarily 
that  such  carriers  should  combine  both  employments;  it 
might  be  engaged  in  carrying  passengers  or  freight  or  both, 
and  still  be  deemed  a  common  carrier. 

But  it  is  apprehended  that  the  safer  way  to  determine 
whether  the  word  "railway"  or  "common  carrier,"  as  used 
in  the  statute,  is  to  be  confined  to  railroads  operated  by 
steam  or  railroads  operated  by  other  power,  such  as  street 
railways,  is  to  look  at  the  context  and  intent,  and  in  that 
way  ascertain  whether  the  plaintiff  is  such  corporation 
organized  for  the  construction  of  a  railway  as  is  contem- 
plated by  the  statute  to  be  invested  with  the  power  to 
condemn  lands  for  the  use  of  its  road.    While  it  is  true  that 
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the  word  "railway"  may  include  railroads  operated  by  steam 
as  well  as  those  whose  cars  are  propelled  by  some  other 
power,  yet  it  is  common  knowledge  that  such  corporations 
as  belong  to  the  latter  class  are  usually  operated  as  street 
railways  for  local  convenience.  The  plaintiff  is  an  electric 
company,  and  as  such,  we  know,  belongs  to  the  class  of 
corporations  operated  as  street  railways  for  the  benefit  of 
the  local  public.  It  was  so  understood  at  the  argument,  and 
the  action  is  described  as  one  to  condemn  a  right  of  way  for 
a  street  and  suburban  railway  for  the  carrying  of  passengers. 
I  take  it,  then,  that  we  are  to  consider  the  plaintiflF  as  be- 
longing to  this  class,  in  determining  whether  it  is  such  a 
corporation  for  the  construction  of  a  railway  as  is  mtended 
by  the  statute  to  be  invested  with  the  power  to  exercise  the 
right  of  eminent  domain.  The  statute  provides  (§  3239) 
that  "a  corporation  organized  for  the  construction  of  any 
railway,"  etc.  (§  3240),  '*may  appropriate  so  much  of  said 
land  as  may  be  necessary  for  the  line  of  such  road,  not  ex- 
ceeding sixty  feet  in  width,  besides  a  suflScient  quantity  for 
workshops,"  etc.;  "and  in  case  of  a  railway,  a  suflBcient  quan- 
tity of  such  land  in  addition  to  that  before  specified  in 
this  section  for  the  necessary  side-tracks,  depots,  w-ater 
stations,  cuttings,  embankments,"  etc.;  "and  such  railway 
company  shall  have  the  right  to  cut  down  any  standing 
timber  in  danger  of  falling  upon  its  road,"  etc.;  "may  cross, 
intersect,  join  and  unite  with  any  other  railway,"  etc.;  "and 
may  make  the  necessary  turnouts,  sidings,  switches,  and 
other  conveniences,"  etc.  (§  3246);  and  "all  streams  and 
other  waters  on  the  line  of  such  roads  shall  be  safely  and 
securely  bridged,  except,"  etc.;  and  (§  3254)  "every  corpora- 
tion formed  under  this  act  for  the  construction  of  a  railroad 
as  to  such  road  shall  be  deemed  a  common  carrier,"  etc. 
Few,  if  any,  of  these  provisions  have  any  reference  to  the 
class  of  corporations  to  which  the  plaintiflF  belongs, and  was 
scarcely  intended  to  apply  to  them.  They  contemplate  and 
authorize  a  railway  to  be  constructed  where  none  was  built 
before,  through  the  country,  requiring  bridges,  cuttings, 
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fillings  and  embankments,  and  sometimes  tunnels  through 
hills  and  mountains,  and  also  the  building  of  depots  and 
stations  for  the  accommodation  of  freight  and  passengers,  of 
engine  houses,  repair  shops,  switches  and  turnouts,  to  enable 
the  corporation  to  properly  conduct  its  business. 

A  railroad  corporation  which  must  avail  itself  of  the 
benefit  of  such  a  law  to  enable  it  to  do  these  manifold  things 
to  build  its  railway  and  put  it  in  operation,  may  well 
be  considered  from  the  public  nature  of  its  employment  and 
the  interest  the  public  has  in  the  proper  conduct  of  its 
business  as  a  "common  carrier"  without  a  legislative  declar- 
ation that  it  shall  be  deemed  such.  But  it  is  plain  that 
the  provisions  of  such  a  law  can  have  little  or  no  reference 
to  corporations  organized  and  'operated  as  street  railways, 
propelled  by  electricity  or  horse-power  and  intended  to 
accommodate  local  convenience  for  the  transportation  of 
passengers.  They  contemplate  a  track  laid  upon  an  estab- 
lished street  or  highway,  and  are  usually  restricted  to  the 
bounds  of  the  city,  its  vicinity,  or  adjacent  towns,  and 
generally  derive  their  authority  to  lay  their  tracks  upon 
such  streets  or  highways  from  the  municipality  or  county, 
and  their  construction  is  regarded  by  many  adjudications  as 
a  legitimate  use  of  such  streets  and  highways,  and  an  exer- 
cise of  the  right  of  public  travel.  This  distinction  as  to 
the  uses  and  purposes  of  each  of  such  class  of  corporations 
is  thus  stated  in  Railway  Co,  v.  City  Railway  Co,  2  Dur.  178, 
by  Robertson,  J.:  "  A  railroad  is  for  the  use  of  the  universal 
public  in  the  transportation  of  all  persons,  baggage  and 
other  freight;  a  street  railway  is  dedicated  to  the  more 
limited  use  of  the  local  public  for  the  more  transient  trans- 
portation of  persons  only  and  within  the  limits  of  the  city. 
In  the  technical  sense,  therefore,  a  street  railway  is  not  a 
railroad."  It  is  not  enough  that  a  railway  is  for  a  public 
use  to  authorize  the  taking  of  private  property,  but  the 
taking  must  be  for  a  public  use  within  the  scope  of  its 
undertaking  and  the  object  which  it  is  to  subserve. 

To  authorize  railroads  operated  for  such  purposes  to  take 
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the  private  property  of  the  citizen  and  appropriate  it  to  its 
use  without  his  consent,  the  statutory  authority  for  it  must 
be  plainly  given ;  otherwise  the  right  does  not  exist. 

In  view  of  these  considerations,  we  do  not  think  the  pro- 
visions of  the  statute  for  the  condemnation  of  a  right  of 
way  applies  to  the  plaintiff,  so  as  to  authorize  it  to  take 
private  property  without  the  consent  of  the  owner  for  its 
own  use  as  a  right  of  way. 

It  follows  that  the  judgment  must  be  affirmed. 

On  rehearing. 

LoBD,  J. — Further  consideration  of  oar  statute  for  the 
condemnation  of  a  right  of  way  by  a  railroad,  strengthens 
the  conviction  that  it  does  not  extend  to  or  contemplate  the 
business  class  of  railways  to  which  the  plaintiff  belongs. 
Few,  if  any,  of  its  provisions  have  any  reference  or  applica- 
tion to  it  as  such.  Nor  has  any  authority  been  cited  or 
argument  suggested,  other  than  that  the  word  "railrbad"  may 
include  railways  operated  by  steam  or  other  power  to  give  it 
a  different  construction.  In  preference  to  construing  the 
statute  by  this  method,  we  thought  the  safer  way  to  ascer- 
tain what  the  legislature  intended  was,  as  Shaw,  C.  J.,  in 
Cleveland  v.  Norton,  6  Cush.  380,  "to  take  the  entire  provi- 
sions of  the  act  and  ascertain,  if  possible,  what  the  legisla- 
ture intended."  From  that  point  of  view,  we  thought  it 
contemplated  a  railroad  in  the  larger  sense,  and  such  as  is 
considered  a  highway  for  travel  and  traffic,  with  its  neces- 
sary adjuncts,  and  that  it  was  to  such  railroads  that  the 
provisions  had  reference  and  come  within  the  design  of  the 
legislative  grant,  conferring  on  such  the  right  of  eminent 
domain  for  the  various  things  specified  as  indispensable  to 
effect  the  purposes  of  its  organization  and  essential  to  carry 
on  its  business.  Nor  do  we  find  that  the  authorities  differ 
with  us  in  this  regard.  Referring  to  some  of  the  things 
which  must  be  regarded  as  among  the  acknowledged  neces- 
sities for  operating  such  a  railroad,  Ls  Allen,  J.,  said  In  re 
JS.  Y.&KR  R.  Co.  V.  Kip  et  al.  46  N.  Y.  552:  "But  pas- 
senger depots,  convenient  and  proper  places  for  storing  and 
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keeping  cars  and  locomotives  when  not  in  use;  proper,  secure 
and  convenient  places,  having  reference  to  the  public  interests 
to  be  subserved  for  the  receipt  and  delivery  of  freight,  and 
for  the  safe  and  secure  keeping  of  propert)-  between  the  time 
of  its  receipt  and  dispatch  or  after  its  arrival  and  discharge 
and  before  its  removal  by  the  owner  or  consignee,  are  among 
the  acknowledged  necessities  for  the  running  and  operating 
the  railroad  to  the  proper  prosecution  of  the  business  in  the 
interests  of  the  public.  This  may  be  regarded  as  indispen- 
sable to  the  accomplishment  of  the  general  purposes  of  the 
corporation  and  the  design  of  the  legislative  grant."  In 
State  ex  rel  Railroad  Co.  v.  R.  R.  Co.  56  Conn.  312,  313, 
Carpenter,  J.,  said :  "Depots  for  passengers  and  freight  are 
essential  parts  of  a  railroad,"  and  that  "a  railroad  is  incom- 
plete without  them."  In  speaking  of  the  constitutional 
power  of  the  legislature  to  authorize  the  taking  of  lands  for 
the  construction  and  operation  of  railroads,  under  the  stat- 
utes of  that  state,  Libby,  J.,  said:  "It  rests  upon  the  propo- 
sition, now  well  established,  that  railroads  are  public  high- 
ways, the  great  thoroughfares  for  public  travel  and  com- 
merce."   {Spofford  V.  Railroad  Co.  66  Me.  39.) 

In  a  note  in  Am.  A  Eng.  R.  Cases,  p.  62,  referring  to  Mr. 
Justice  Harlam's  summing  up  of  the  legal  status  of  rail- 
roads as  public  highways  for  travel  and  traffic,  etc.,  the 
writer  says:  "Whence  it  may  be  concluded  and  these  con- 
clusions are  sustained  by  authority  that  (1)  railways  are 
quasi  public  corporations,  created  for  the  purpose  of  con- 
ducting the  business  of  common  carriers  of  passengers  and 
property  upon  their  lines  of  railway  and  for  no  other  pur- 
pose.   (2)  As  such  they  are  engaged  in  a  public  service." 

From  the  point  of  view  that  railroads  are  highways  for 
public  travel  and  commerce,  it  is  indispensable  to  the  accom- 
plishment of  the  purposes  of  their  organization  that  they 
should  have  depots  for  passengers  and  freight  and  all  the 
adjuncts  necessary  and  essential  to  carry  on  their  business. 
By  looking  at  the  entire  provisions  of  our  statute  we  find 
all  these  matters  provided  for,  and  within  the  design  of  the 
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legislative  grant,  whence  we  conclude  that  our  statute  con- 
templated a  railway  in  this  larger  or  comprehensive  sense 
and  intended  to  confer  the  power  of  eminent  domain  on 
such  as  are  highways  for  the  carriage  of  passengers  and 
freight,  and  not  the  class  of  railways  engaged  in  the  business 
to  which  the  plaintiff  belongs. 

Our  conclusion  is  that  the  motion  must  be  denied. 


[Filed  November  17,  1890.] 

ALICE  V.  FARQUAR  v.  THOMAS  FARQUAR. 

FosmiR  Adjudication— Effect  of.— A  former  decree  between  the  same  partlei  ft>r 
the  same  cauae  is  a  bar  to  a  re-examination  of  the  same  facts  in  this  case;  but  wh^n 
new  facts  have  occurred  since  the  former  decree  entitling  the  plaintiff  to  relief, 
she  may  have  a  decree  founded  on  those  facts. 

Douglas  county:  R.  S.  Bean,  Judge. 

Defendant  appeals.    Affirmed. 

This  is  a  suit  for  divorce.  The  charges  are,  briefly,  cruelty 
and  personal  indignities  rendering  life  burdensome.  These 
are  denied  by  the  answer;  and  by  way  of  a  further  defense, 
the  answer  pleads  the  rendition  of  a  decree  by  the  circuit 
court  of  Douglas  county,  Oregon,  between  the  same  parties 
in  which  the  same  facts  were  relied  upon  as  in  this  suit. 
The  reply  denied  the  new  matter.  The  plaintiff  had  a 
decree  in  her  favor  from  which  this  appeal  is  taken. 

TF.  iJ.  Willis  and  C.  A.  Sehlhrede,  for  Appellant. 

J.  C,  Fullerton  and  Geo,  W.  Colvig,  for  Respondent. 

Per  Curiam. — It  is  manifest  from  an  examination  of  this 
record  that  very  much  of  the  plaintiff's  case  is  covered  by 
the  former  decree  between  the  same  parties,  and  therefore 
cannot  be  considered  again  in  this  case.  But  there  is  enough 
which  has  occurred  since  that  time  to  entitle  her  to  a  decree. 
The  alienation  between  these  parties  seems  to  be  permanent 
and  irreconcilable.  The  feelings  of  both  are  deeply  moved, 
one  against  the  other.  The  defendant  is  engaged  in  the 
saloon  business  at  Roseburg,  and  has  been  for  many  years, 
and  appears  to  have  entertained  much  suspicion  concerning 
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the  fidelity  and  chastity  of  his  wife.  From  his  own  testi- 
mony in  the  case,  the  "  green-eyed  monster"  seems  to  be  ever 
before  him,  and  his  frequent  insinuations  and  statements 
concerning  his  wife's  chastity  show  conclusively  the  state  of 
bis  mind  on  the  subject.  It  is  unnecessary  to  recapitulate 
them  or  make  a  permanent  record  of  them  here.  So  far  as 
this  record  discloses,  these  charges  are  without  foundation. 
The  plaintiff  appears  to  have  been  industrious  and  to  have 
manifested  at  all  times  a  becoming  solicitude  for  the  welfare 
of  her  children. 

We  do  not  find  any  error  in  this  decree  appealed  from, 
and  it  is  afiGirmed. 

Bean,  J.,  having  presided  at  the  trial  of  this  cause  in  the 
court  belowi  did  not  sit  here. 


[Filed  Noyember  17, 1890.] 

JAMES  STEEL, Administrator,!;.  JOSEPH  HOLLADAY. 

V&BADiNO— CoMPUdNT  iNiUFFicisNT  ON  DEicx7RRiB.->In  an  ECtion  bj  an  administrator 
with  the  will  annexed  against  his  predecessor  in  the  tmst  for  a  devasiavU  in  failinc 
to  redeem  certain  stock  in  a  private  corporation  belonging  to  said  estate  and  which 
had  been  sold  under  a  decree  or  the  U.  S.  circuit  court,  and  was  by  the  terms  of 
sale  subject  to  redemption  within  six  months,  the  complaint  must  allege  that  there 
were  assets  in  the  executor's  hands  ayailable  and  applicable  to  the  purpose  of 
redemption,  and  that  the  proper  county  court  ordered  the  redemption  to  be  made. 

OOOKTT  Court— Exclusive  Jurisdiction— DEVASTAVTT.-sSection  895,  Hill's  Ck>de,  con- 
fers upon  the  county  court  exclusive  Jurisdiction,  in  the  first  to  direct  and  control 
the  conduct  and  to  settle  accounts  of  executors,  administrators  and  guardians,  and 
this  includes  the  power  to  inquire  into  a  case  of  devastavit  and  to  charge  the  delin- 
quent with  the  amount  thereof. 

Dbvaotavit  DEFiNKD.—Devagtavit  is  aviolatlonof  duty  by  the  executor  or  administrator 
such  as  renders  him  personally  resiwnsible  for  mischievous  consequences ;  a  wast- 
ing of  the  assets ;  a  mismanagement  of  the  estate  and  cflects  of  the  deceased,  in 
squandering  and  misapplying  the  assets,  contrary  to  the  duty  imposed  on  the 
executor  or  administrator. 

Multnomah  county:    E.  D.  Shattuck,  Judge. 

PlaintiflF  appeals.     Affirmed. 

The  defendant  demurred  to  plaintiff's  amended  complaint, 
which  being  sustained,  a  final  judgment  was  entered  in  favor 
of  the  defendant,  from  which  this  appeal  is  taken.  The 
plaintiflf  sues  as  administrator  with  the  will  annexed  of  Ben 
Holladay,  deceased.    The  amended  complaint,  after  setting 
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forth  at  length  the  plaintiflF^s  appointment  and  qualification, 
the  previous  appointment  of  Joseph  Holladay  as  executor, 
the  provisions  of  the  will,  and  the  condition  of  the  said  10,000 
shares  of  the  capital  stock  of  the  Oregon  Real  Estate  Com- 
pany; that  they  had  been  sold  under  the  decree  of  the 
circuit  court  of  the  United  States  for  the  district  of  Oregon 
for  §335,000,  and  that  the  executor  had  been  given  by  said 
court  the  right  to  redeem  said  stock  within  six  months  from 
the  date  of  the  decree,  to  wit,  July  30, 1888,  by  paying  the 
said  amount  for  which  the  stock  had  been  sold,  and  that 
there  were  no  other  liens  or  incumbrances  thereon,  and  that 
the  same  were  owned  by  said  Ben  Holladay,  deceased, 
alleges  as  follows:  "That  the  said  real  estate  so  standing  in 
the  name  of  said  Oregon  Real  Estate  Company  was,  at  the 
date  of  said  sale,  and  during  the  time  said  right  of  redemp- 
tion existed,  and  is  now,  of  the  value  of  not  less  than 
$1,200,000,  and  that  said  shares  of  stock  were,  during  all  of 
said  time,  of  the  value  of  not  less  than  $1,000,000,  and  that 
the  redemption  of  said  stock  would  have  been  vastly  to  the 
interest  of  said  estate  of  Ben  Holladay,  deceased,  and  not 
in  any  way  prejudicial  to  any  of  the  creditors  of  said 
deceased  or  other  persons  interested  in  said  estate;  that  it 
became  and  was  the  duty  of  said  Jos.  Holladay,  as  executor 
of  the  will  of  said  Ben  Holladay,  deceased,  by  virtue  of  his 
trust,  to  pay  off  the  amount  of  said  claims  against  said 
deceased,  for  which  said  stock  had  been  sold  as  aforesaid, 
and  redeem  the  same  for  the  benefit  of  said  estate,  and  to 
prevent  said  property,  worth  over  $1,000,000,  from  being 
sold  and  taken  away  from  said  estate  for  said  sum  of  $335,- 
000,  all  of  which,  with  due  and  reasonable  diligence  on  his 
part,  he  could  have  done;  that  during  the  whole  period 
allowed  for  such  redemption  as  aforesaid,  there  was  real  estate 
belonging  to  said  estate  of  Ben  Holladay,  deceased,  of  the 
probable  value  of  $200,000,  which,  under  the  provisions  of 
said  will,  he  had,  as  such  executor,  the  power  to  sell  and  con- 
vert into  cash,  and  that,  in  addition  thereto,  he  had  under  his 
control,  as  such  executor,  personal  property  belonging  to 
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said  deceased  to  the  amount  and  value  of  over  $500,000,  out 
of  the  proceeds  of  which  he  could  have  easily  procured  funds 
sufficient  to  make  such  redemption  of  said  stock,  or  that  he 
could  have  pledged  the  same  as  security  for  the  money  with 
which  to  have  made  such  redemption,  without  in  any  way 
impairing  or  affecting  the  claims  or  interest  of  any  person 
in  or  against  said  estate,  and  thereby  secured  possession  of 
said  stock  for  the  purposes  of  administration,  all  of  which 
he  failed,  neglected  and  refused  to  do;  that  it  became  and  was 
the  duty  of  said  Joseph  Holladay,  as  executor  of  the  will  of 
said  Ben  Holladay,  deceased,  within  one  month  from  the 
date  of  his  appointment,  or  such  further  time  as  the  court 
or  the  judge  of  the  county  court  of  Multnomah  county, 
state  of  Oregon,  might  allow,  to  make  an  inventory,  verified 
by  his  own  oath,  of  all  the  real  and  personal  property  of  the 
deceased  which  should  come  to  his  possession  or  knowledge, 
and  before  filing  the  same  with  the  clerk  of  said  county 
court,  cause  the  property  therein  specified  to  be  appraised  at 
its  true  cash  value  by  three  disinterested  and  competent 
persons  appointed  by  said  court  or  judge,  and  that  said 
county  court  did  appoint  three  competent  and  disinterested 
persons  appraisers  of  said  property;  that  it  would  have  then 
been  the  duty  of  said  Joseph  Holladay,  as  such  executor, 
upon  the  filing  of  said  inventory,  or  at  the  next  term  of  the 
court,  to  wit,  the  first  Monday  in  November,  1888,  to  have 
made  an  application  to  sell  the  said  personal  property  of 
the  estate,  or  so  much  thereof  as  was  necessary  to  pay  the 
funeral  charges,  expenses  of  administration,  and  the  claims 
against  said  estate,  including  said  claims  mentioned  in  said 
decree;  and  it  would  then  have  been  the  duty  of  the  county 
court  to  have  ordered  such  sale,  and  of  the  said  Joseph  Hol- 
laday, as  such  executor,  to  have  sold  the  same  and  applied 
the  proceeds  thereof,  or  so  much  thereof  as  was  necessary, 
to  the  payment  of  said  claims  for  which  said  stock  was  sold 
as  aforesaid,  and  redeem  the  same  as  provided  in  said  decree 
of  confirmation;  that  it  became  and  was  the  duty  of  said 
Jos.  Holladay,  as  such  executor,  by  virtue  of  the  statute 
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in  such  case  made  and  provided,  to  apply  to  the  county 
court  of  Multnomah  county,  state  of  Oregon,  for  an  order 
directing  him,  as  such  executor,  to  redeem  said  stock  out  of 
the  proceeds  of  the  other  personal  property  belonging  to 
said  estate,  and  if,  upon  such  application  to  the  county 
court,  such  redemption  had  been  deemed  not  proper  or  ex- 
pedient, said  county  court  would  have  been  bound  to  have 
ordered  said  property  sold  in  the  manner  provided  by  law, 
subject  to  the  lien  of  said  decree;  and  that  he  was  offered 
and  could  have  sold  said  stock  during  the  said  period 
allowed  for  redemption  thereof,  for  the  sum  of  $500,000,  or 
1165,000,  subject  to  the  lien  of  said  decree,  and  for  an 
amount  largely  in  excess  of  said  |335,000. 

But  said  Jos.  Holladay,  in  violation  of  his  duty  under  the 
law  as  such  executor,  wilfully,  purpos  ly  and  maliciously 
failed,  neglected  and  refused  to  make  and  file  an  inventorj" 
and  appraisement  of  the  property  belonging  to  said  estate, 
or  any  part  thereof  or  of  said  shares  of  stock;  purposely, 
wilfully  and  maliciously  failed,  neglected  and  refused  to 
apply  for  an  order  of  sale  of  said  property  or  any  part 
thereof,  or  to  sell  the  same  or  any  part  thereof,  or  to  apply 
for  an  order  to  redeem  said  shares  of  stock  out  of  the  other 
personal  property  of  said  estate,  or  for  an  order  to  sell  said 
stock  subject  to  the  lien  of  said  decree;  purposely,  wilfully 
and  maliciously  failed,  neglected  and  refused  to  redeem 
said  stock  or  to  borrow  the  money  with  which  to  redeem 
the  same  when  oflFered  to  him  at  reasonable  figures;  or  to 
sell  or  pledge  or  mortgage  the  property  of  said  estate  to 
raise  the  money  with  which  to  pay  said  indebtedness  for 
which  said  shares  of  stock  had  been  sold,  and  redeem  the 
same,  or  otherwise  to  comply  with  his  duty  as  such  executor 
in  the  premises,  but  wrongfully,  maliciously,  purposely  and 
through  his  gross  negligence  and  carelessness,  suffered  and 
allowed  the  time  given  for  making  such  redemption  of  said 
stock  to  expire  without  redeeming  the  same  or  selling  the 
same  as  aforesaid,  whereby  the  same  was  wholly  lost  to  said 
estate;  that  by  reason  of  the  premises,  said  estate  suffered 
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loss  and  injury,  and  has  been  damaged  in  the  sum  of  $500,- 
000 ;  that  upon  petition  of  said  Esther  Holladay  and  said 
Linda  and  Ben  Campbell  Holladay,  the  county  court  of 
Multnomah  county,  state  of  Oregon,  in  the  matter  of  the 
estate  of  said  Ben  Holladay,  deceased,  on  the  31st  day  of 
May,  1889,  duly  made  and  entered  an  order  and  decree  in 
said  matter,  iBnding  and  adjudging  that  said  Jos.  Holladay 
had  been  unfaithful  to,  and  neglected  his  trust  to  the  proba- 
ble loss  of  the  petitioners  therein,  as  alleged  and  set  forth  in 
said  petition,  and  removing  him  from  said  oflBce  of  executor, 
and  revoking  his  letters  as  such  executor,  and  that  this 
plaintiflF  is  his  successor  in  oflSce.  And  that  it  is  necessary 
for  the  complete  administration  of  said  estate,  and  to  enable 
the  plaintiff  to  secure  funds  with  which  to  pay  the  claims, 
debts  and  charges  against  said  estate,  that  said  defendant 
should  make  good  to  this  plaintiff  the  said  loss,  and  that 
unless  he  does  so,  plaintiff  will  be  unable,  out  of  the  remain- 
ing assets,  to  pay  the  debts,  claims  and  charges  against  said 
estate  in  full,  or  to  pay  the  legacy  provided  for  in  said  will. 
Wherefore,  plaintiff*,  as  administrator  with  the  will  annexed 
of  the  estate  [of  Ben  Holladay,  deceased,  prays  judgment 
against  said  defendant  in  the  sum  of  $500,000  and  for  costs 
and  disbursements  of  this  action. 

Defendant  demurred  to  the  amended  complaint  upon  the 
grounds  (1)  that  the  said  amended  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action;  and  (2)  that 
the  court  had  no  jurisdiction  of  the  subject  matter  of  the 
suit  alleged  in  said  complaint. 

Mitchdl  &  Tanner,  for  Appellant. 

Sections  1098  and  1099  of  Hill's  Code  seem  ample  to  give 
the  administrator  authority  to  sue  his  predecessor  and  bring 
him  to  account  for  loss  of  property  during  the  course  of  his 
administration.  {McDonald  &  Glenn  v.  O'Connelhy  Admstr.  30 
N.  J.  L.  317;  Jewelt  v.  Jeioelt^  Admstr.  5  Mass.  275;  Drenkle 
V.  Sho^man^  9  Watts,  485;  Carter  v.  Trueman,  7  Penn.  St.  31 5; 
Adams  v.  Petrain^  11  Or.  310;  Woener'a  Law  of  Adiniuistra- 
tion^  §  352.) 
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The  case  was  properly  brought  in  the  circuit  court.  (Woe- 
ner's  Law  of  Administration,  §§  321,  324;  Foumiguet  v.  Per^ 
Mm,  7  How.  (U.  S.)  160.) 

Executors  are  liable  for  losses  occurring  by  non-feasance  as 
well  as  malfeasance.  {Fisher  v.  SkiUtaariy  Exa,  18  N.  J.  Eq. 
229;  HarringUm  v.  Kdeltas,  92  N.  Y.  40,  45;  Schouler  on 
Executors,  §§  316,  317,  318,  203,  206,  355;  2  Woener's  Law 
of  Administration,  §  310;  Schouler  on  Executors,^§  209,  note 
C;  Feagan  v.  Kendall,  43  Ala.  628;  Maiier  of  Gorman,  50 
Mo.  179;  Schouler  on  Executors,  §§  355,  316;  Perry  on  Trusts, 
§§  845,  847 ;  Woener^s  Law  of  Administration,  §  330;  Fisher  v. 
Skillman,  Ex.  18  N.  J.  Eq.  229;  Sanford  v.  Thorp,  46  Conn. 
241.) 

A  right  of  redemption  in  personal  property  is  assets,  and 
may  be  sold  as  other  property.  (Jackson  v.  Hall,  10  Johns. 
481;  Freeman  on  Executors,  §§  117,  384,  917;  Woener's 
Law  of  Administration,  §§  313.  471.) 

jR.  &  E.  B,  Williams,  and  Carey,  for  Respondents. 

No  "action,  suit  or  proceeding"  can  be  deemed  "neces- 
sary" or  "proper"  until  the  accounts  of  the  removed  exec- 
utor have  been  passed  upon  by  the  county  court.  {Hamlin 
V.  Kinney,  2  Or.  91;  Adams  v.  Petrain^  11  Or.  304.) 

In  the  absence  of  statute,  an  administrator  de  bonis  non 
cannot  sue  his  predecessor,  either  directly  or  on  his  admin- 
istration bond  for  delinquencies  or  devastavit  (7  Am.  and 
Eng.  Enc.  of  Law,  228  (note);  Beall  v.  New  Mexico,  16  Wall. 
(U.  S.)  540;  Carter  v.  Tnieman,  7  Pa.  St.  315;  KefndaU  v.  Lee, 
2  P.  &  W.  482;  Johison  v.  Hogan,  37  Tex.  77;  Ashmend^s 
Appeat,  27  Conn.  344;  Searles  v.  Scott,  14  S.  &  M.  94;  Rives 
v.  Patty,  43  Miss.  338;  Schouler,  Ex.  and  Ad.  §§  408,  412;  3 
Redf.  Wills,  102.) 

The  administrator  de  bonis  non  is  only  entitled  to  the  assets 
unadministered,  which  remain  in  specie.  (4  Bac.  Abr.  title 
"Executors,"  24;  Browrdee  v.  Lockwood,  20  N.  J.  Eq.  256; 
Potts,  Admr.  v.  Smith,  3  Rawle  (Pa.),  361,  24  Am.  Dec.  359.) 

A  creditor  or  heir,  and  not  the  new  administrator,  is  the 
proper  person  to  call  a  former  executor  to  account  for  deoas^ 
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taviL    (Short  v.  Johnson,  25  111.  405,  Rowan  v.  KirkpcUrick,  14 
111.  7;  Bedl  v.  Neiv  Mexico,  16  Wall.  635.) 

Strahan,  C.  J. — The  only  question  presented  on  this 
appeal  is  the  sufficiency  of  the  complaint.  It  appears  that 
Joseph  Holladay  had  been  the  executor  of  Ben  Holladay's 
will  and  for  cause  was  removed  from  his  trust.  While  he 
was  acting  as  such  executor,  the  property  described  in  the 
complaint  ^as  sold  under  a  decree  of  the  circuit  court  of 
the  United  States  for  the  district  of  Oregon,  and  a  time 
specified  in  the  decree  of  the  federal  court  within  which  a 
redemption  might  be  had.  The  amount  for  which  the 
property  sold  was  more  than  §330,000.  Independently  of 
the  provision  of  the  Code  conferring  exclusive  jurisdiction 
on  the  county  courts  to  settle  the  accounts  of  executors  and 
administrators,  presently  to  be  noticed,  does  the  complaint 
state  a  cause  of  action?  We  do  not  think  it  does,  for  two 
reasons:  Firsts  it  is  not  alleged  in  the  complaint  that  the 
county  court  of  Multnomah  county  made  any  order  author- 
izing or  directing  the  defendant  to  make  such  redemption. 
Manifestly  the  executor  had  no  power  or  authority  without 
the  direction  of  the  county  court,  or  at  least  he  was  under 
no  legal  duty  to  act  and  apply  so  large  an  amount  of  the 
estate  under  his  control  to  the  redemption  of  the  stock  in 
question.  The  values  of  such  stock  fluctuate,  and  at  boom 
prices  it  might  appear  to  be  worth  a  very  large  sum,  and 
yet,  if  subjected  to  the  true  test  of  its  actual  market  value 
in  cash,  it  might  not  appear  to  be  so  desirable  as  an  invest- 
ment. At  least  there  is  room  for  diflferences  of  opinion;  and 
in  the  absence  of  a  positive  direction  by  the  county  court 
on  the  subject,  the  executor  might  lawfully  forbear  making 
the  redemption  without  subjecting  himself  to  the  charge  of 
a  devastavit 

Second,  it  does  not  appear  from  this  complaint  that  there 
were  any  assets  in  the  hands  of  the  executor  available  and 
applicable  to  the  purposes  of  such  redemption.  The  fact 
that  he  had  property,  is  not  enough.  Whether  the  county 
court  would  have  ordered  it  converted  into  money  and 
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applied  to  the  exclusive  purpose  of  this  redemption  without 
regard  to  all  other  claimants,  cannot  be  known;  and  to 
assume  that  it  would  have  so  ordered,  and  that  the  money 
necessary  could  have  been  realized  by  a  sale  of  the  property 
in  time  to  have  made  the  redemption,  would  be  going  further 
to  sustain  this  action  than  the  facts  would  justify.  But 
there  is  another  objection  equally  fatal  to  this  complaint. 
The  constitution,  §  12,  article  VII,  provides:  "The  county 
court  shall  have  the  jurisdiction  pertaining  to  probate  courts 
*  *  *  as  may  be  prescribed  by  law."  And  HilPs  Code, 
§  895,  provides:  "The  county  court  has  the  exclusive  juris- 
diction, in  the  first  instance,  pertaining  to  a  court  of  probate  5 
that  is,  *  *  *  3.  To  direct  and  control  the  conduct 
and  settle  the  account  of  executors,  administrators,  and 
guardians."  The  complaint  attempts  to  charge  the  defend- 
ant with  what  would  have  constituted  devastavit  at  common 
law.  It  is  defined  to  be  a  violation  of  duty  by  the  executor 
or  administrator,  such  as  renders  him  personally  responsible 
for  mischievous  consequences,  and  which  the  law  styles  a 
devastavit;  that  is,  a  wasting  of  the  assets;  or,  to  take  the 
definition  of  the  courts,  a  mismanagement  of  the  estate  and 
effects  of  the  deceased,  in  squandering  and  misapplying  the 
assets  contrary  to  the  duty  imposed  on  him.  For  a  devastaviU 
the  executor  or  administrator,  it  is  said,  must  answer  out  of 
his  own  means  so  far  as  he  had  or  might  have  had  assets  of 
the  deceased.  (Schouler's  Exrs.  and  Admrs.  §  383.)  To  the 
same  effect  is  7  Am.  and  Eng.  Ency  of  Law,  346,  where  the 
authorities  are  very  fully  collated.  For  a  devastavit^  an  exec- 
utor or  administrator  is  liable  to  be  called  to  an  account  in 
the  county  court.  (2  Am.  Law  of  Administration,  §  534; 
Schouler's  Exrs.  and  A^mrs.  §  383;  (J  Connor  v.  Gifford,  6 
Dem.  R.  71;  Stites  v.  Burch^  5  Pai'ie  Ch.  132;  Brown  v.  Browne 
53  Barb.  217;  Irwin  v.  Backus,  25  Cal.  214,  85  Am.  Dec.  125.) 
And  the  decision  of  this  court  in  Adams  v.  Petrain,  11  Or.  304, 
very  fully  sustains  the  exclusive  jurisdiction  of  the  county  courts 
in  such  matters,  to  the  authority  of  which  we  fully  accede. 
'    Counsel  for  appellant  argued  that  it  was  the  defendant's 
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duty  to  have  gone  into  the  county  court  and  endeavored  to 
obtain  an  order  for  the  redemption  of  this  stock,  and  that  his 
failure  to  do  so  constituted  a  devastavit.  Bat  the  defendant 
may  have  honestly  believed  that  method  of  procedure  to 
have  been  impracticable,  or  that  the  money  could  not  have 
been  thus  raised,  or  even  that  the  interest  of  the  estate  would 
not  have  been  promoted  by  the  redemption ;  in  either  of 
which  cases,  if  he  honestly  exercised  his  best  judgment,  he 
would  not  be  personally  responsible  for  a  mistake.  Besides 
this,  if  other  persons  interested  in  the  estate  differed  with 
him  on  this  subject,  it  was  their  right  to  apply  to  the  county 
court  and  obtain  its  direction  in  relation  to  the  redemption, 
which,  when  given,  the  defendant  would  have  been  bound 
to  obey. 

It  follows  that  the  judgment   appealed  from  must  be 


affirmed. 
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I'g^;  L.  M.  DAVIS  V.  FANNY  DAVIS,  Impleaded  with  M. 
^~-"  W.DAVIS. 

la)  75  VoLUKTARY  CONVEYANCE  —  CoNBTRUCTivE  FRAri).—  A  volnntaiy  conveyance  by  a  hus- 
I  *^    ifll  band  to  hia  wife  of  all  of  his  proi^erty  subject  to  execution,  is  constructively  ft-aud- 

i_  ulent  as  to  existing  creditors,  and  an  intent  to  defraud  creditors  is  not  necessary. 

Fraudulent  Grantee— Right  to  Look  Behind  the  Judgment.— When  the  title  of  a 
grantee  is  attacked  for  fi'iiud,  he  may  look  behind  the  Judgment  and  ascertain 
whether  or  not  there  was  an  actual  indebtedness  between  the  parties  upon  which 
the  Judgment  is  founded. 

Fraudulent  Grantee  May  Plead  the  Statute  op  LnnTATioNS.— A  grantee  whose 
deed  is  attacked  for  fraud  by  one  claiming  to  be  a  judgment  creditor  of  his  grantor* 
may  plead  the  statute  of  limitations  against  the  debt  before  it  becomes  merged  In 
the  judgment;  but  before  any  question  can  arise  in  relation  to  the  statute  of  limit- 
ations, the  objection  must  be  taken  in  the  proper  manner,  i.  e.,  by  demurrer,  if  the 
objection  appears  on  the  face  of  the  complaint,  otherwise  by  answer. 

Debt  Barred  by  the  Statute  of  Limitations  —  T^ew  Promlse— Grantee  in  Vol- 
untary Conveyance.— Where  a  debt  is  barred  by  the  statute  of  limitations,  the 
debtor  may  renew  it  by  a  new  promise  In  writing,  and  where  he  afterwards  makes 
a  voluntary  conveyance  to  his  wife  which  is  attacked  because  constructively  fraud- 
ulent, the  grantee  in  such  deed  cannot  say  that  she  was  injured  by  such  new 
promise. 

Family  Expenbes— Purchase  Money.— Under  section  2874,  Hill's  Code,  the  expenses 
of  the  family  are  chargeable  on  the  property  of  both  the  husband  and  wife ;  and 
where  the  wife  takes  a  voluntary  conveyance  fh>m  her  husband  and  pays  a  sum 
which  had  accrued  as  fkmily  expenses  before  the  oonveyanco  to  her,  she  is  entitled 
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to  haye  the  same,  as  well  as  a  sum  she  paid  to  her  husband's  vendor  as  purchase 
money  before  the  land  was  conveyed  to  her,  out  of  the  first  proceeds  of  the  sale. 

Douglas  county:    R.  S.  Bean,  Judge. 

Defendants  appeal.    Modified. 

The  plaintiff  is  a  judgment  creditor  of  the  defendant  M. 
W.  Davis,  and  brings  this  suit  to  set  aside  a  voluntary  deed 
made  by  M.  W.  Davis  to  Emily  Davis.  At  the  time  the 
deed  in  question  was  made,  Emily  Davis  was  M.  W/s  wife, 
but  a  separation  occurred  soon  thereafter  and  a  divorce  was 
obtained  by  the  wife.  The  complaint  is  in  the  usual  form 
in  such  case  except  that  it  is  not  alleged  therein  that  an 
execution  had  been  issued  on  the  judgment  and  a  return  of 
nolle  bona  made  thereon;  but  it  is  alleged  that  M.  W.  Davis 
had  no  property  whatever,  other  then  the  land  in  contro- 
versy, out  of  which  the  plaintiff's  debt  could  be  made,  and 
that  at  the  time  M.  W.  Davis  deeded  said  land  to  his  wife, 
he  was,  and  has  ever  since  continued  to  be,  wholly  insol- 
vent. Amongst  other  things,  the  defendant  Emily  Davis 
alleged  in  her  answer  that  the  judgment  of  L.  M.  against  M. 
W.  Davis  was  taken  and  procured  by  the  fraudulent  con- 
nivance between  the  plaintifiF  and  defendant  therein  and 
that  the  same  was  taken  for  the  sole  purpose  of  enabliDg 
the  plaintiff,  who  is  the  brother  of  the  defendant  M.  W. 
Davis,  to  bring  this  suit  against  the  defendant  Fanny  Davis, 
when  in  truth  and  in  fact  the  defendant  M.  W.  Davis  is  not 
indebted  to  the  plaintiff  in  any  sum  whatever.  Some  other 
allegations  are  made  in  the  answer  which  will  be  more  fully 
noticed  in  the  opinion. 

Wm.  K  Willis  and  0.  A.  Sehlbrede,  for  Respondent. 

The  defendant  Fanny  Davis  admits  in  her  testimony,  both 
on  direct  and  cross-examination,  that  the  deed  to  the  prem- 
ises herein  described,  from  her  husband  to  herself,  was  a 
voluntary  conveyance,  a  gift;  that  she  paid  nothing  for  it; 
that  her  husband  "gave  it  to  her  to  show  her  that  he  did  care 
something  for  her."  The  said  deed  is  therefore  fraudulent 
and  void,  as  against  the  claims  of  existing  creditors  at  the 
date  of  the  conveyance,  if  it  is  shown  that  the  grantor  did 
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not  have  other  property  left,  subject  to  execution,  sufficient  to 
pay  all  of  his  existing  debts.  {Kaiser  v.  Waggoner,  59  Iowa, 
40,  12  N.  W.  Rep.  754;  Pfeifer  v.  Snyder,  72  Ind.  78;  Strong 
V.  Lawi^ence,  14  The  Reporter,  14;  Henry  v.  Heinman,  25 
Minn.  199;  Collinson  v.  Jackson,  8  Sawy.  357;  Bank  v. 
Bet^tschy,  52  Wis.  438;  Barhydt  v.  Perry,  57  Iowa,  416;  Star 
Wagon  Co.  v.  Maurer  et  al.  53  Iowa,  741 ;  5  N.  W.  Rep.  576.) 

Where  property  is  trausferred  from  a  husband  to  his  wife, 
after  a  debt  is  contracted,  as  against  that  debt  she  must  show 
by  a  preponderance  of  proof  that  she  is  a  bona  fide  purchaser. 
{Thompson  v.  Loenig,  13  Neb.  386,  14  N.  W.  Rep.  168;  Lane 
V.  Starkey,  15  Neb.  285,  18  N.  W.  Rep.  47.) 

The  allegation  that  the  judgment  was  obtained  by  the  con- 
nivance and  fraud  of  plaintiflPand  the  grantor  is  not  sustained, 
as  the  plaintiflf  by  a  full  and  minute  statement  in  his  evidence 
explains  how  the  debt  arose,  how  and  when  the  account  was 
settled  and  placed  in  the  form  of  a  note,  while  the  only  evi- 
dence offered  by  the  defendant,  Fannie  Davis,  on  the  subject  is 
that  of  T.  R.  Sheridan,  who  testified  that  the  grantor  had  re- 
quested him  to  go  on  his  bond,  and  that  he  understood  it  to  be 
in  this  suit.  A  party  alleging  fraud  must  prove  it  by  satisfac- 
tory evidence.  {Prichard  v.  Hopkins,  52  Iowa,  120,  2  N.  W. 
Rep.  1028;  Clemens  v.  Brillhart,  17  Neb.  335,  22  N.  W. 
Rep.  779;  Baughman  v.  Perin,  60  Iowa,  271,  6  Pac.  Rep. 
890.) 

Fraud  will  not  be  presumed,  but  must  be  affirmatively 
established.  {Jack  v.  BroxoUy  14  N.  W.  Rep.  304;  20  N.  E. 
Rep.  497.) 

When  fraud  is  alleged,  the  facts  which  are  made  the  basis 
of  the  wrong  should  be  strictly  proved  as  stated.  {Collins  v. 
Jackson,  54  Mich.  186,  19  N.  W.  Rep.  947.) 

J.  C.  Fuileiion,  and  Hamilton  &  Hamilton,  for  Appellant. 

The  complaint  is  insufficient,  and  the  demurrer  should  have 
been  sustained ;  it  is  insufficient  in  that  it  fails  to  allege  that  an 
execution  had  been  issued  on  the  judgment  before  this  suit  was 
commenced.  {Dawson  v.  Cofey^  12  Or.  519;  Wait  on  Fraudu- 
lent Conv.  §  87 ;  AdsU  v.  BuUer,  87  N.  Y.  586.) 


Nov.  1890.]  Davis  u  Davis.  81 

Argument  for  Appellant 

The  judgment  obtained  by  L.  M.  Davis  against  M.  W. 
Davis  (by  default)  is  not  conclusive  on  defendant  here  who 
is  the  grantee  of  said  M.  W.  Davis,  but  may  be  impeached 
collaterally  by  showing  that  the  same  was  fraudulent,  or 
that  there  was  no  cause  of  action  against  said  pretended 
judgment  debtor,  or  that  the  statute  of  limitations  had  run 
before  judgment.  (Bump  on  Fraud.  Conv.  559;  Warner  v. 
i)aw5,  33  Md.  584;  McDowell  v.  Goldsmith,  24  Md.  230;  S.  C. 
6  Md.  327;  2  Md.  Ch.  387;  Freeman  on  Judgments,  §  418; 
Inman  v.  Mead,  97  Mass.  314;  Wait  on  Fraudulent  Conv. 
§  270;  King  v.  TliaiT>,  26  Iowa,  283.) 

The  grantee  may  inquire  into  the  grounds  of  the  judgment 
and  show  that  it  does  not  give  the  party  who  holds  it  a  right 
as  against  him  to  impeach  the  transfer.  (Bump  on  Fraudulent 
Conv.  676;  MUler  v.  MUleTy  23  Me.  22,  39  Am.  Dec.  597; 
MaUingly  v.  Nye,  8  Wall.  370;  MiUer  v.  Johnacm,  27  Md.  6; 
Boutwell  V.  MeClure,  30  Vt.  674.) 

The  grantee  in  a  fraudulent  conveyance  has  a  right  to  plead 
the  statute  of  limitations  as  against  the  original  claim  in  a  suit  by 
a  creditor  to  set  aside  the  conveyance.  {McDowell  v.  Goldsmith, 
supra;  Sharp  v.  Freeman,  45  N.  Y.  805 ;  Warner  v.  Dove,  mpra; 
8chaferman  v.  O'Brien,  28  Md.  572,  92  Am.  Dec.  708 ;  McClen- 
ney  v.  McClenney,  3  Tex.  192;  Bump  on  Fraudulent  Conv.  560.) 

Therefore  the  grantor  cannot  waive  that  plea  by  a  new 
promise  to  affect  the  right  of  the  grantee  if  claim  was  ever  al- 
Icwed  to  outlaw.  {Warner  v.  Dove,  supra;  McDotoell  v.  Gold- 
smith,  supra;  Sharp  v.  Freeman,  supra;  Hill's  Code,  Ch.  1,  title 
2,  §  24;  Van  Keuren  v.  Pa^^ialee,  2  N.  Y.  526,  51  Am.  Dec. 
321;  3  Parsons  on  Contracts  (7th  ed.),  p.  88,  note;  Wood's 
Limitations,  pp.  79,  605;  McCarthy  v.  While,  21  Cal.  500,  82 
Am.  Dec.  754;  Bdl  v.  Mon^ison,  1  Pet.  351;  6  B.  &  C.  603.) 

The  evidence  about  fraud  in  this  inquiry  concerning  the  law- 
fulness of  the  demand  is  only  relevant  for  the  purpose  of  deter- 
mining whether  it  has  suspended  the  statute  of  limitations  until 
discovered.  {Reed  v.  Mind,  30  Ala.  65 ;  McDmoell  v.  Gold- 
smith,  supra;  2  Md.  Ch.  390;  Fetris  v.  Henderson,  12  Peun. 
St  49,  51  Am.  Dec.  580;  Saber  v.  Cluindler,  18  S.  C.  531.) 

XX  Olt.-& 
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A  voluntary  conveyance  of  all  property  of  a  debtor,  as 
against  existing  creditors,  is  presumptively  fraudulent  onl^-, 
and  the  fact  of  the  intention  to  defraud  is  the  gist  of  plain- 
tiflF's  suit.  (8  Am.  and  Eng.  Ency.  p.  752;  Kerr  on  Fraud 
and  Mistake,  205;  Pomeroy's  Eq.  Jur.  §  1415,  and  note.) 

A  voluntary  conveyance  is  fraudulent  ordinarily  for  the 
reason  that  the  creditor  trusts  to  the  property  owned  at  the 
time  of  giving  credit.  (Bump  on  Fraudulent  Conv.  273; 
Wilkes  V.  Cornelius  (Or.),  23  Pac.  Rep.  473.) 

A  new  promise  by  the  grantor  having  been  alleged,  is  it 
binding  on  the  grantee?    {Dewey  v.  Mayor ,  9  Hun.  479.) 

The  law  implies  no  promise  of  one  brother  to  pay  another 
for  aid  rendered  of  the  nature  shown  by  this  evidence. 
(Bump  on  Fraudulent  Conv.  232;  Wilkes  \.  Cornelius,  23  Pac. 
Rep.  473.) 

The  new  promise  is  therefore  not  founded  on  the  moral 
consideration  of  a  pre-existing  legal  obligation.  (Nine  v. 
Starr,  8  Or.  49.) 

The  declaration  concerning  indebtedness  made  by  a  grantor 
is  admissible  in  favor  of  the  grantee  as  well  as  a  creditor. 
(Bump  on  Fraudulent  Conv.  581 ;  Swectzer  v.  Mead,  5  Mich. 
109;  Bigelow  on  Fraud,  4SG.) 

When  a  claim  is  stale  and  no  excuse  is  shown  for  not  using 
reasonable  diligence,  parties  will  be  left  to  their  legal  reme- 
dies. {McKnigU  v.  Taylor,  1  How.  U.  S.  161;  Clark  v.  Pratt, 
15  Or.  304.) 

The  clearest  proof  is  necessary  in  cases  depending  on  anti- 
quated claims.     {Scogffin  v.  Schloath,  15  Or.  380.) 

Strahan,  C.  J. — In  the  view  we  take  of  this  case,  it  is 
not  necessary  to  particularly  notice  all  of  the  questions 
attempted  to  be  raised  by  counsel  for  appellant  on  this 
appeal.  In  the  first  place,  it  must  be  conceded  that  the 
plaintiff  recovered  a  judgment  against  the  defendant  M. 
W.  Davis  on  a  note  that  bears  date  prior  to  the  execution 
of  the  deed  to  Emily  Davis,  and  that  there  was  no  valuable 
consideration  passed  between  Emily  and  M.  W.  Davis  at  the 
time  the  deed  was  executed;  in  other  words,  that  it  was 
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purely  a  voluntary  deed.  This  entitles  the  plaintiff  to  the 
relief  which  he  seeks,  that  is,  to  set  aside  the  deed  as  con- 
structively fraudulent,  so  far  as  it  hinders  or  delays  the 
plaintiff  in  the  enforcement  of  his  judgment  unless  the 
legal  effect  of  these  facts  is  averted  by  something  else 
apparent  in  the  record.  The  note  upon  which  the  judgment 
mentioned  in  the  complaint  was  entered,  bears  date  Novem- 
ber 20, 1888,  and  the  deed  in  question  January  19,  1889,  so 
that  upon  the  face  of  the  record  the  debt  existed  at  the  time 
of  the  conveyance.  But  the  defendant  Fanny  Davis  insists 
that  she  may  go  behind  the  judgment,  and  that  if  it  appears 
that  the  debt  was  fictitious  or  barred  by  the  statute  of  limit- 
ations in  the  first  case,  it  would  not  support  the  proceeding 
and  in  the  other,  it  could  not  be  revived  to  her  prejudice. 
These  questions  will  be  separately  examined.  The  first  is 
one  of  fact;  the  second,  one  of  law. 

1.  For  the  purposes  of  this  case,  the  defendant  Emily 
Davis  has  the  right  to  inquire  behind  the  note  upon  which 
the  judgment  mentioned  in  the  complaint  is  founded.  And 
for  this  purpose  we  think  she  may  inquire  into  the  consider- 
ation of  the  note,  because  if  there  was  not  an  actual  sub- 
sisting debt  due  and  owing  by  M.  W.  Davis  to  L.  M.  Davis 
at  the  time  the  note  was  executed,  the  execution  of  the  note 
could  not  create  one,  nor  would  such  transaction  constitute 
the  plaintiff  a  creditor  within  the  meaning  of  the  statute. 
It  is  therefore  necessary  to  look  to  the  evidence  on  that  sub- 
ject The  only  evidence  offered  is  the  plaintiff.  He  testifies 
in  substance  that  on  the  14th  day  of  October,  1888,  M.  W. 
Davis  was  indebted  to  him  between  sixteen  hundred  and 
two  thousand  dollars  for  medical  attendance,  money 
advanced  and  furnished  lodging,  washing,  etc.;  that  about 
the  20th  day  of  November  of  that  year  the  parties  had  a 
settlement,  made  a  lumping  settlement  in  the  sum  of  $1,500, 
for  which  he  took  the  note  upon  which  the  judgment  men- 
tioned was  rendered,  and  that  nothing  had  been  paid 
thereon.  On  his  cross-examination  he  testified  that  $480  of 
this  sum  was  advanced,  he  thought,  in  1878,  and  $40  more 
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the  following  year;  $75  at  another  time,  and  about  $500  was 
advanced  to  buy  his  stock  and  dental  outfit  when  he  came 
to  Roseburg.  Thinks  this  was  in  1879  or  1880.  He  further 
testified  that  the  items  for  boarding  and  nursing  accrued  in 
Missouri  in  1876  or  1877.  He  further  says  he  charged  $250 
for  dental  tuition  and  $250  for  board  while  M.  W.  lived 
with  him  for  the  purpose  of  receiving  instruction,  and  that 
M.  \V.  is  a  younger  brother.  No  books  of  account  were 
produced,  and  there  is  a  degree  of  vagueness  and  uncer- 
tainty in  the  evidence  which  tends  to  render  it  somewhat 
unsatisfactory,  but  it  is  not  contradicted  nor  is  the  credibility 
of  the  witness  assailed.  This  evidence  is  weak  and  some- 
what unsatisfactory,  growing  out  of  the  delay  in  asserting 
the  claim  against  M.  W.  and  all  the  attending  circumstances; 
yet  we  do  not  think  it  can  be  rejected.  Unless  rebutted  or 
overthrown  in  some  way,  it  is  prima  fade  sufficient  to  prove 
that  the  note  sued  on  was  founded  upon  a  sufficient  consid- 
eration. 

2.  The  appellant  next  insists  that  it  appearing  that  more 
than  six  years  elapsed  after  the  demands  of  the  plaintiff 
accrued  and  became  due  and  payable,  they  are  barred  by 
the  statute  of  limitations,  and  that  as  against  her  they  could 
not  be  revived  or  made  the  foundation  of  a  claim  upon 
which  a  judgment  could  be  entered  and  made  the  basis  for 
an  attack  on  her  title.  If  this  contention  were  tenable  in  a 
proper  case,  and  we  think  it  is,  it  cannot  avail  this  defend- 
ant for  two  reasons:  First,  she  did  not  plead  the  statute  of 
limitations,  and,  second,  so  far  as  the  facts  are  disclosed  by 
the  evidence,  the  new  promise  was  made  before  the  deed  to 
the  defendant  Fanny  Davis  was  executed.  The  rule  of  law 
must  be  taken  as  settled  in  this  state  that  if  a  claim  be  set 
up  against  a  party,  which  is  barred  by  the  statute  of  limita- 
tions and  the  fact  appears  upon  the  face  of  the  proceeding, 
the  objection  must  be  taken  by  a  demurrer;  otherwise  it 
must  be  taken  by  answer;  and  if  not  taken  either  in  one 
form  or  the  other  according  to  the  fact,  it  is  to  be  deemed 
waived.    In  this  case,  the  objection  did  not  appear  on  the 
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face  of  the  complaint.  It  was  necessary  therefore  to  take  it 
by  answer  or  else  it  was  waived.  The  objection  as  to  the 
new  promise  we  think  equally  unavailing.  If  Fanny  Davis 
had  relied  upon  the  statute  of  limitations  in  her  answer, 
and  the  new  promise  had  been  made  after  the  execution  of 
the  deed  of  M.  W.  Davis  to  her,  we  think  that  no  new 
promise  that  M.  W.  might  have  made  could  have  aflFected 
her.  But  so  far  as  the  evidence  discloses  the  facts,  the  new 
promise  is  older  than  her  deed.  It  is  true  her  counsel  have 
argued  with  great  tact  and  ingenuity  that  this  is  a  mere 
device  resorted  to  by  these  brothers  to  over-reach  her  and  to 
enable  the  plaintiff  to  attack  her  title.  The  fact  may  be  so, 
but  it  rests  on  conjecture  merely  and  not  on  the  evidence. 
If  this  new  promise  were  made  before  the  deed  to  the 
defendant  Fanny  Davis,  no  reason  is  perceived  why  it 
should  be  held  invalid  as  against  her.  At  that  time  she 
had  no  interest  in  this  land.  M.  W.  Davis  owned  it  and 
could  have  mortgaged  it  to  secure  an  outlawed  debt  if  he 
had  thought  proper  to  have  done  so.  He  might  have  been 
sued  on  this  old  outlawed  account  which  his  brother  held 
against  him  and  refused  to  demur  to  the  complaint  on  the 
ground  that  the  debt  sued  on  was  barred,  and  the  plaintiff 
could  have  taken  a  judgment  against  him  and  subjected 
this  same  land  to  its  payment  before  it  was  conveyed  to  his 
wife  and  no  one  could  have  interposed  any  objection.  For 
the  reasons  indicated,  the  statute  of  limitations  is  not  in  this 
case  and  cannot  influence  its  determination. 

3.  There  is  one  other  question  that  seems  to  require  some 
attention.  Hill's  Code,  §  2874,  makes  the  expenses  of  the 
family  chargeable  upon  the  property  of  both  the  husband  and 
wife.  Whatever  family  expenses  were  incurred  while  either 
of  the  parties  owned  this  property  were  a  charge  upon  it;  and 
if  after  Fanny  Davis  received  the  title  she  paid  any  such 
expenses,  her  equity  for  the  amount  paid  is  superior  to  the 
plaintiff's  and  must  be  first  satisfied.  The  evidence  tends 
to  show  the  amount  was  (300.  So  as  to  the  claim  of  Aaron 
Rose  for  the  balance  of  the  purchase  money,  whether  Rose 
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had  a  lien  for  it  or  not,  she  paid  it,  and  the  same  must  be 
returned  to  her  before  the  plaintiff  is  paid  anything. 

The  decree  of  the  court  below  will  therefore  in  all  things 
be  affirmed  except  that  Fanny  Davis  will  be  first  paid  out 
of  the  proceeds  of  the  sale  of  the  property  $300  with  interest 
at  8  per  cent  per  annum  from  the  date  of  payment,  which 
the  court  below  is  directed  to  ascertain,  and  the  further  sum 
of  $145,  paid  by  Fanny  Davis  to  Aaron  Rose,  with  interest 
thereon  at  8  per  cent  per  annum,  which  the  court  below  ifi 
alflo  directed  to  ascertain. 


[FUed  Noyember  17, 1890.] 

A.  MEIER  ET  AL.  V.  p.  KELLY  et  al. 

MoBTQAGK— Description— Parol  Evidence.— Where  the  terms  used  In  the  description 
contained  In  a  deed  or  mortgage  are  clear  and  intelligible,  the  court  will  put  a 
construction  on  those  terms,  and  parol  evidence  is  not  admissible  to  control  the 
legal  effect  thereof. 

Bbformation  op  Mortgage— CoicPLAiNT  in.— In  a  suit  to  reform  a  deed  or  mortgage  on 
the  grounds  of  mistake,  complaint  must  allege  distinctly  what  the  original  agree- 
ment was,  and  point  out  with  clearness  wherein  there  was  a  mistake,  and  that  It 
did  not  arise  from  gross  negligence  of  the  plaintiff. 

Statute  of  Limitations— Tajl  Deed— Street  Assessments.— Section  2810,  p.  1314  2 
Hill's  Code,  does  not  apply  to  land  sold  for  delinquent  street  assessment. 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Defendants  appeal.    Reversed. 

This  was  a  suit  for  injunction,  and  to  quiet  title  to  certain 
land  in  subdivision  block  26,  of  large  block  C,  of  Carter's 
addition  to  the  city  of  Portland.  The  only  defendants 
served  were  Penumbra  Kelly,  the  sheriff,  V.  B.  DeLashmutt, 
H.  B.  Oatman  and  Sidney  Dell,  judgment  creditors.  A  tem- 
porary injunction  was  had,  which  on  final  hearing  September 
27, 1889,  was  made  perpetual.  The  defendants  above-named 
appeal. 

The  amended  complaint  alleges  that  the  plaintiff  is  the 
owner  in  fee  simple  and  in  possession  of  the  southeast 
quarter  of  block  26,  of  Carter's  addition  to  the  city  of  Port- 
land, Oregon,  which  land  was,  on  and  prior  to  June  12, 
1876,  owned  by  C.  M.  Carter;  that  it  was  known  and  desig- 
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nated  upon  a  map,  duly  filed  in  the  office  of  the  county 
clerk,  as  the  east  115  feet  of  lot  5,  in  subdivision  block  26, 
of  large  block  C,  in  Carter's  addition  to  the  city  of  Portland, 
and,  according  to  other  maps  filed  in  the  office  of  the  county 
clerk,  and  by  common  usage,  it  is  known  and  designated  as 
lots  3  and  4,  block  26,  in  Carter's  addition,  there  being  no 
block  of  the  number  26,  except  said  block  of  which  said 
parcel  forms  the  southeast  quarter;  that  prior  to  June  12, 
1876,  on  February  16, 1876,  C.  M.  Carter  made  a  mortgage 
to  Catherine  Quinney  upon  said  property,  describing  the 
same  as  lots  3  and  4,  in  block  26,  in  Carter's  addition  to  the 
city  of  Portland,  that  being  all  the  property  owned  by  him 
in  that  block  or  vicinity — mortgage  recorded  same  day; 
that  on  July  19,  1877,  Carter  was  adjudged  a  bankrupt; 
that  A.  J.  Fleurot  (assignor  of  defendant  Dell)  obtained 
judgment  against  Carter,  June  12,  1876,  and  proved  her 
claim  in  the  bankrupt  court  as  a  secured  claim,  by  virtue 
of  said  judgment  lien;  that  Knapp,  Burrell  &  Co.  (assignors 
of  defendant  Dell)  and  defendants  V.  B.  DeLashmutt  and 
IL  B.  Oatman  obtained  judgments  against  C.  M.  Carter 
subsequent  to  said  mortgage,  and  proved  the  same  in  the 
bankrupt  court  in  like  manner;  that  Quinney,  by  leave  of 
the  bankrupt  court  and  on  notice  to  the  said  judgment 
creditors,  who  were  made  parties,  foreclosed  said  mortgage 
upon  lots  3  and  4,  block  26,  in  Carter's  addition,  which  is 
the  same  property  before  described;  that  the  sheriff,  upon  an 
order  of  sale  thereunder,  sold  the  same  to  D.  J.  Malarkey, 
who  afterwards  conveyed  to  Quinney,  who  afterwards  ob- 
tained a  sheriff's  deed  for  said  land  described  therein  as  lots 
3  and  4,  block  26,  Carter's  addition;  that  afterwards,  on 
notice  to  said  lien  creditors,  Quinney,  by  order  of  the  bank- 
rupt court,  obtained  a  deed  from  Carter's  assignee  for  said 
land,  describing  it  as  the  E.  J  of  lot  5,  in  block  C,  in  Carter's 
addition  to  the  city  of  Portland;  that  since  July  20, 1878, 
Quinney  and  her  grantees  have  been  in  possession  of  said 
land ;  that  on  September  25,  1888,  C.  M.  Carter  and  wife 
made  to  said  Meier  a  deed  for  said  land^  reciting  that  in 
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said  mortgage  it  was  their  intention  to  describe  a  parcel  of 
land  correctly  described  as  the  E.  J  of  lot  5,  in  subdivision 
26,  in  block  C,  in  Carter's  addition ;  that  on  June  23, 1885, 
the  chief  of  police  of  the  city  of  Portland,  upon  due  pro- 
ceedings had  for  assessment  for  street  improved,  sold  and 
conveyed  to  the  city  of  Portland  the  said  property  described 
as  lot  5,  in  block  C,  subdivision  26,  in  Carter's  addition  to 
the  city,  and  afterwards  said  city  conveyed  same  to  plaintiff; 
that  plaintiff  and  his  assignors  have  been  in  possession  of 
and  paid  taxes  upon  said  tract  of  land  for  more  than  ten 
years  last  past,  and  neither  of  defendants  has  been  in 
possession  for  ten  years  last  past;  that  large  sums  have  been 
paid  on  the  judgment  of  A.  J.  Fleurot;  that  said  and  the 
other  judgments  constitute  a  cloud  on  plaintiff's  title. 

The  answer  to  the  original  complaint  was,  by  stipulation, 
to  stand  as  an  answer  to  the  amended  complaint  in  so  far  aa 
it  applied,  and  all  further  allegations  of  amended  complaint 
to  be  considered  as  denied.  It  alleges  that  the  sheriff,  P. 
Kelly,  had  levied  upon  "the  east  115  feet  of  the  south  100 
feet  of  subdivision  block  26,  of  large  block  lettered  C,  in 
Carter's  addition  to  the  city  of  Portland,  Multnomah  county, 
Oregon."  It  denies  that  Carter,  on  June  12,  1876,  owned 
the  S.  E.  i  of  block  26,  or  that  he  executed  a  mortgage 
thereon  to  Catherine  Quinney;  denies  that  the  mortgage 
description  was  a  correct  one  of  the  land  in  controversy,  or 
was  in  common  use,  or  so  described  in  the  maps  in  common 
use;  denies  notice  of  proceedings  in  bankrupt  court  as  to 
said  land;  denies  possession  and  adverse  possession  by 
plaintiff  and  grantors,  and  payment  of  taxes,  except  as  upon 
lots  3  and  4  of  block  26;  admits  that  whatever  title  Cath- 
erine Quinney  and  Carter's  assignees  had  is  owned  by  plain- 
tiff; also  other  formal  denials.  The  answer  further  alleges 
that  on  and  prior  to  June  12,  1876,  C.  M.  Carter  was  the 
owner  af  said  land  levied  upon;  that  previously,  in  1871, 
said  C.  M.  Carter  and  others,  then  the  owners  of  said  Carter's 
addition,  laid  out  and  platted  it  into  blocks  and  lots  accord- 
ing to  law,  and  caused  it  to  be  duly  recorded  on  said  date  J 
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that  there  was  never  at  any  time.,  and  is  not  now,  any  other 
or  further  or  diflTerent  description  of  the  lots  and  blocks  of 
said  addition,  so  far  as  C  is  concerned,  by  any  plat  of  said 
property  than  as  is  in  said  plat,  found  on  page  490  of  Book 
P  of  deeds;  alleges  the  making  of  a  mortgage  prior  to  June 
12, 1876,  by  Carter  to  Quinney  upon  lots  3  and  4,  of  block 
26,  of  Carter's  addition  to  the  city  of  Portland,  Oregon;  the 
foreclosure  of  said  mortgage  without  any  allegation  of  mis- 
take, describing  the  property  as  above;  the  sale  thereof  in 
1878,  and  the  sheriff's  deed  on  July  30, 1880;  the  assignee's 
deed  on  October  14,  1880,  without  notice  to  the  judgment 
creditors;  and  thereafter  the  said  Quinney  and  her  succes- 
sors were  in  constructive  possession  only  of  said  land,  which 
is  now  and  always  has  been,  vacant  land.  The  answer  fur- 
ther alleges  the  amounts  due  upon  the  said  several  judg- 
ments, and  that  they  have  been  kept  alive ;  that  said  judg 
ments  are  liens  upon  said  land;  and  pray  for  a  decree 
therefor.  The  reply  to  the  original  answer  was  also  stipulated 
to  stand.  It  denies  that  there  was  ever  any  other  or  further 
description  of  said  lots  than  as  set  forth  in  the  answer,  but 
alleges  that  all  the  blocks  in  Carter's  addition,  including 
said  block  26,  were  so  divided  into  lots  that  the  southeast 
quarter  comprised  lots  3  and  4;  denies  that  there  were  no 
such  lots  as  3  and  4  in  said  block  26;  denies  that  the  judg- 
ments are  a  lien  on  the  land ;  denies  knowledge  of  existence  of 
the  judgments  and  of  the  amounts  due  thereon;  alleges  notice 
at  all  times  to  defendants  of  the  right  and  claims  of  plaintiff 
and  his  grantors,  and  that  they  understood  that  said  mort- 
gage was  intended  to  and  did  include  this  tract  of  land  in 
controversy.  Aaron  Meier,  plaintiff,  having  died  pending 
suit,  his  heirs,  administrator,  and  assigns  under  bond  for  title, 
were,  by  stipulation,  made  parties  plaintiff.  The  plat  of 
Carter's  addition  to  the  city  of  Portland  referred  to  in  the 
pleadings  and  evidence  in  this  case^  is  as  follows: 
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The  evidence  shows  that  there  is  no  block  or  subdivision 
of  a  block  in  Carter's  addition  to  the  city  of  Portland  num- 
bered 26,  except  the  subdivision  26  of  lettered  block  C,  and 
that  at  the  time  Carter  made  the  mortgage  to  Quinney,  he 
owned,  of  record,  no  property  in  large  block  C,  except  the 
property  in  dispute  in  this  suit.  The  plaintiff,  having  suc- 
ceeded by  mesne  conveyance  to  the  title  of  Quinney  and 
Carter  tcrthe  property  in  dispute,  brings  this  suit  to  enjoin 
defendants  from  selling  said  property  under  their  judg- 
ments, and  to  quiet  his  title  to  the  same.  A  decree  was 
entered  by  the  court  below  in  favor  of  plaintiff,  from  which 
ibis  appeal  is  taken. 

Sidney  DeU,  for  Appellants. 

H.  H,  Northup  and  H.  B.  Nichols,  for  Respondents. 

Bean,  J. — The  property  in  controversy  in  this  suit  is  the 
B.  E.  J  of  subdivision  26  of  block  C  of  Carter's  addition  to 
the  city  of  Portland.  Plaintiff  claims  that  the  description 
of  the  property  in  the  mortgage  from  Carter  to  Quinney  as 
lots  3  and  4,  block  26,  Carter's  addition  to  the  city  of  Port- 
land, is  a  good  and  sufficient  description  of  the  property  in 
dispute,  and  that  when  this  mortgage  was  foreclosed  and 
the  property  sold  the  purchaser  obtained  a  title  thereto,  free 
from  the  liens  of  defendants,  while  defendants  claim  that 
the  mortgage  did  not  describe  this  property  and,  although 
they  were  parties  to  the  foreclosure  suit,  their  lien,  as  against 
this  particular  property,  was  not  affected  thereby.  The  plat 
of  Carter's  addition,  being  referred  to  in  the  mortgage  to 
Mrs.  Quinney,  becomes  a  part  of  the  description  contained 
therein,  and  is  considered  as  incorporated  in  the  mortgage 
itself.  (2  Devi.  Deeds,  §  1020.)  A  reference  to  the  plat  is 
therefore  necessary  in  order  to  determine  the  sufficiency  of 
the  description  of  the  mortgaged  property,  and  whether  such 
description  includes  the  property  in  dispute  in  this  case. 
This  plat  shows  a  large  block  lying  north  of  Montgomery 
street,  460  feet  square,  with  streets  all  around  it.  It  appears 
to  be  subdivided  by  two  lines,  one  running  east  and  west, 
and  the  other  north  and  south,  and  intersecting  each  other 
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in  the  center  of  the  block,  forming  four  subdivisions  or 
smaller  blocks,  each  230  feet  square.  In  each  of  these  sub- 
divisions are  the  numbers  23,  24,  25  and  26,  respectively, 
commencing  at  the  northwest  corner  of  the  block.  This 
block  C  is  also  subdivided  by  three  parallel  lines  running 
east  and  west,  which,  by  their  intersection  with  the  north 
and  south  lines,  make  eight  smaller  subdivisions  or  lots  in 
the  block,  and  are  numbered  consecutively  from*l  to  8, 
inclusive,  commencing  at  the  northeast  corner  of  the  block, 
thus  making  two  of  these  smaller  subdivisions  or  lots  in 
each  of  the  larger  subdivisions,  the  two  in  subdivision  26 
being  numbered  5  and  6.  This  plat  also  shows  a  number  of 
blocks  lying  south  of  Montgomery  street,  each  being  desig* 
nated  by  numbers.  The  greater  portion  of  the  numbered 
blocks  are  200  feet  square.  One  of  these  blocks,  No.  41,  is 
subdivided  into  eight  equal  parts,  and  these  parts  are  num- 
bered consecutively  from  1  to  8  inclusive,  commencing  at 
the  northeast  corner  of  the  block.  In  the  center  of  this 
block  are  written  the  words,  "Order  of  numbering  lots." 
The  contention  of  plaintiff  is  that  subdivision  26  of  block 
C  should  be  deemed  one  of  the  blocks  of  Carter's  addition, 
and  that  the  order  of  numbering  blocks,  as  indicated  in 
block  41,  should  be  applied  to  this  block,  thus  making  the 
description  of  the  property  in  dispute  lots  3  and  4  of  block 
26  of  Carter's  addition  to  the  city  of  Portland,  the  same  as 
in  the  mortgage  from  Carter  to  Quinney.  It  appears  from 
the  evidence  that  there  is  no  other  block  26  in  Carter's  addi- 
tion, except  this  subdivision  of  block  C,  and  that,  at  the 
time  of  the  mortgage,  Carter  owned  no  other  property  o^ 
record  in  block  C  except  the  property  in  dispute  in  this  case 
I  think,  from  the  evidence  before  us,  we  may  safely 
assume  that  when  Carter  made  the  mortgage  to  Mrs.  Quinney, 
he  fully  intended  to  describe  therein  that  property,  and  that 
the  description  of  the  property  in  the  mortgage  was  intended 
to  do  so;  so  that  if  we  could  disregard  the  language  of  the 
instrument  and  construe  it  according  to  the  actual  intention 
of  the  parties,  whether  expressed  in  the  mortgage  or  not,  we 
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would  have  no  difficulty  with  this  branch  of  the  case.  But 
in  our  construction  of  the  mortgage  we  are  confined  to  the 
intention  of  the  parties  as  gathered  from  its  contents.  As  a 
matter  of  construction  we  cannot  change  or  vary  the 
description  actually  contained  in  the  mortgage,  although  it 
may  be  plain  that  it  is  not  the  description  intended  to  be 
inserted  therein.  Where  the  terms  used  in  the  description 
contained  in  a  deed  or  mortgage  are  clear  and  intelligible, 
the  court  will  put  a  construction  on  the  terms,  and  parol 
evidence  is  not  admissible  to  control  the  legal  effect  of  such 
description.  (Waterman  v.  Johnson,  13  Pick.  261;  Bond  v. 
^ay,  12  Allen  86);  but  when  the  description  is  uncertain  and 
ambiguous,  parol  evidence  will  be  admissible  to  fit  the 
description  to  the  thing  described,  but  not  to  add  to  or 
change  the  words  of  the  description.  (Radford  v.  Edwards,  88 
N.  C.  347.)  In  this  case  we  find  no  uncertainty  or  ambiguity 
in  the  description,  but  it  is  definite  and  certain,  and  in  every 
way  clear  and  intelligible;  and  therefore  there  is  no  room 
for  the  admission  of  parol  evidence.  Nor  can  we  agree  with 
respondents'  counsel  in  the  construction  of  the  plat.  There 
are  two  classes  of  blocks  shown  in  this  plat, — one  numerical, 
and  the  other  lettered;  and  there  is  indicated  on  the  plat  a 
key  for  the  numbering  of  thelotsin  the  numerical  blocks,  and 
it  is  sought  to  apply  this  key  to  the  subdivisions  of  the 
lettered  blocks.  It  would  seem  from  the  plat  that  after  plat- 
ting that  portion  of  the  addition  south  of  Montgomery  street 
into  numerical  blocks  of  a  given  size,  and  indicating  on 
block  41  the  manner  in  which  these  blocks  should  be  divided 
into  lots,  the  parties  making  the  plat,  for  reasons  sufficient 
to  themselves,  laid  off  and  platted  another  and  much  larger 
block  south  of  Montgomery  street  and  designated  it  by  the 
letter  C.  They  also  took  the  precaution,  it  seems  to  us,  in 
order  to  avoid  any  question  as  to  the  division  of  the  block, 
to  indicate  on  the  plat  itself  the  manner  in  which  it  should 
be  done.  This  block  is  completely  divided  and  subdivided, 
and  there  can  be  no  reason,  as  we  can  conceive,  why  the 
order  of  numbering  lots  as  indicated  in  block  41  should  be 
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applied  to  it,  nor  could  it  be  done  without  doing  violence  to 
the  expressed  intention  of  the  parties  as  indicated  on  the 
plat  itself,  and  besides,  such  a  division  would  be  impractica- 
ble, to  say  the  least.  If  the  order  of  numbering  lots  as 
indicated  in  block  41  should  be  applied  to  each  subdivision 
of  block  C,  there  would  be  eight  lots  in  the  center  of  the 
block,  abutting  on  neither  street  nor  alley,  and  with  no 
public  way  of  ingress  or  egress,  a  condition  evidently  never 
contemplated  by  the  parties  making  the  plat.  This  is  a 
case  where  the  parties  simply  made  a  mistake  in  the  descrip- 
tion in  the  mortgage,  that  can  only  be  corrected  in  a  proper 
proceeding. 

PlaintifiF  insists  that  if  we  should  be  of  the  opinion  that 
the  property  in  controversy  is  not  described  in  the  Quinney 
mortgage,  we  ought,  nevertheless,  in  this  suit,  to  reform  it  so 
as  to  make  it  conform  to  the  actual  intention  of  the  parties  j 
but  we  are  precluded  from  the  consideration  of  that  question 
by  the  fact  that  the  complaint  contains  no  allegation  upon 
which  such  a  decree  could  be  based.  It  has  been  repeatedly 
held  by  this  court  that,  in  a  suit  *to  reform  a  written  instru- 
ment on  the  ground  of  mistake,  the  complaint  must  allege, 
distinctly,  what  the  original  understanding  and  agreement 
was,  or  point  out  with  clearness  and  precision  wherein  there 
was  a  mistake,  and  that  it  did  not  arise  from  the  gross  neg- 
ligence of  the  plaintiff,  and  the  mistake  must  appear  to  have 
been  mutual.  {Hyland  v.  Hyland,  19  Or.  51;  Levns  v.  Lewist 
5  Or.  169;  Sicphms  v.  Murion,  6  Or.  193;  Ramsey  v.  Loomh^ 
Id.  367.)  The  complaint  in  this  case  contains  no  allegation, 
of  a  mistake  in  the  mortgage,  but  is  drawn  up  on  the  theory 
that  there  is  no  mistake,  but  an  uncertain  description.  If 
we  should  undertake  to  reform  this  instrument  under  the 
present  complaint,  we  would  do  so  without  any  allegations 
to  support  the  decree,  and  would  be  deciding  a  case  not  pre- 
sented by  the  record.  The  defendants  claim  to  be  bona  fide 
lien-holders,  but  have  not  so  framed  their  answers  as  to  avail 
themselves  of  this  defense  if  the  facts  are  with  them.  The 
reason  assigned  for  this  is  that  the}^  relying  on  the  allega- 
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tions  of  the  complaint,  were  not  called  upon  to  do  so,  as  the 
complaint  does  not  indicate  a  suit  to  reform  this  mortgage. 
It  is  also  claimed  that  the  deed  of  the  chief  of  police, 
made  to  the  city  of  Portland  for  this  property  under  the 
sale  for  delinquent  street  assessments,  having  been  recorded 
more  than  three  years  prior  to  levy  of  defendants'  execu- 
tion, defendants  are  barred  from  erforcing  their  leins,  by 
virtue  of  the  statute  of  limitations.  This  cUim  is  based 
upon  section  2840,  p.  1314,  2  Hill's  Code,  which  reads  as 
follows :  "Any  suit  or  proceeding  for  the  recovery  of  land 
sold  for  taxes,  except  in  cases  where  the  taxes  have  been 
paid  or  the  land  redeemed,  as  provided  by  law,  shall  be 
commenced  within  three  years  from  the  time  of  recording 
the  tax-deed  of  sale,  and  not  thereafter."  The  contention 
is  that  this  section  applies  to  land  sold  for  delinquent  street 
assessments  as  well  as  to  that  sold  for  general  taxes.  Assum- 
ing, for  the  purposes  of  this  case,  that  the  statute  of  limita- 
tions will  run  in  favor  of  the  holder  under  a  tax-deed  against 
a  mere  lien-holder,  a  question  we  do  not  undertake  to  decide, 
we  are  of  the  opinion  that  section  2840  cannot  be  held  to 
apply  to  sales  made  for  delinquent  street  assessments.  The 
language  of  the  section  is  "land  sold  for  taxes"  and  the  sec- 
tion is  a  part  of  the  general  revenue  system  of  the  state. 
General  taxes  are  a  burden  imposed  upon  property  for  the 
common  good,  and  for  the  purpose  of  raising  the  ordinary 
revenues  of  a  country,  without  regard  to  any  special  benefit 
to  the  owner,  except  such  as  may  be  anticipated  from  the 
general  administration  of  the  laws  for  individual  protection 
and  the  general  good.  They  are  exactions  from  him  for  the 
purpose  of  either  carrying  on  the  general  government  or 
some  subordinate  department  thereof,  while  special  assess- 
ments, such  as  those  made  for  street  improvements,  are 
founded  upon  the  theory  that  a  portion  of  the  community 
is  to  be  specially  benefited  in  the  enhancement  of  their 
property  by  reason  of  the  contemplated  expenditure  of  the 
public  funds,  and  are  therefore,  in  addition  to  the  general  levy, 
required  to  make  special  contributions  for  the  intended  im- 
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provements.  In  theory,  at  least,  the  property  assessed  is 
supposed  to  be  benefited  in  an  amount  corresponding  to  the 
assessment,  by  its  increased  value  on  account  of  the  improve- 
ment. (Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506;  Sharp  v. 
Speir,  4  Hill.  76;  King  v.  City  oj  Portland,  2  Or.  146.)  There 
must  be  special  legislative  authority  for  imposing  these 
special  assessments,  and  land  cannot  be  sold  therefor  with- 
out specific  legislation  for  the  purpose.  The  ordinary 
authority  to  sell  land  for  taxes  is  not  applicable  to  an 
assessment  for  street  improvements,  nor  can  the  statute  of 
limitations  provided  for  the  holder  under  a  general  tax-deed 
be  considered  applicable  to  such  sales.  (Cooley,  Tax'n,  469; 
Blackw.  Tax-Titles,  §  615.) 

Since  there  are  important  questions  between  the  parties  to 
this  suit,  as  disclosed  by  this  record,  which  cannot  be  liti- 
gated under  the  pleadings,  we  have  concluded  to  dismiss 
the  complaint  without  prejudice,  neither  party  to  recover 
costs  on  this  appeal. 
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IDA  MORRILL  v.  ELI  MORRILL  and  B.  KILLEN. 

Collateral  Attack^What  is.^a  collateral  attack  on  a  judgment  or  decree,  is  any 
proceeding  which  is  not  Instituted  for  the  express  purpose  of  annulling,  correcting 
or  modifying  such  decree. 

FoBSEssioN— Legal  Title— Tenants  in  Common.— The  possession  of  land  usually  fol- 
lows the  legal  title,  where  no  adverse  possession  is  sho^^l.  and  the  possessiion  of  one 
tenant  In  common,  in  the  absence  of  an  ouster,  will  enure  to  the  benefit  of  his 
co-tenant. 

Judgment -Collateral  Attack— Errors  op  Law.— When  a  court  has  Juris  llction  of 
the  subject  matter  and  the  parties,  its  judgment  cannot  be  impeached  collaterally 
for  errors  of  law  or  Irregulaiity  in  practice. 

Defense— Failure  to  Make.— When  a  party  to  a  suit  has  an  opportunity  to  present 
his  defense  and  neglects  to  do  so,  the  decree  against  him  is  binding  in  a  collateral 
proceediug. 

Decree  in  Partition  Suit— Effect  of.— A  decree  for  partition  is  conclusive  upon  the 
parties  and  privies  that  they  were  tenants  in  common  and  in  possession  of  the 
land  at  the  date  of  its  rendition. 

Domestic  Judgment— Collateral  Attack— Fraud.— A  Judgment  of  a  court  of  this 
state  having  Jurisdiction  of  the  parties  and  subject  matter,  cannot  be  attacked  col- 
laterally for  fhLud,  aliunde  the  record,  by  the  parties  or  privies. 

Partition  Suit— Referees.— Where  only  one  releree  is  appointed  In  a  partition  »utt, 
such  proeeeding  la  only  an  Irregularity,  and  cannot  be  inquired  into  collaterally. 
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Multnomah  county:    L.  B.  Stearns,  Judge. 

Defendants  appeal.    Reversed. 

This  is  a  suit  brought  under  section  504,  Hill's  Code,  by 
plaintiff  and  respondent  to  quiet  her  title  to  lot  No.  3,  block 
116,  in  the  city  of  Portland.  The  complaint  avers  that  the 
plaintiflF  is  the  owner  in  fee  and  in  the  actual  possession  of 
this  lot;  that  she  derives  her  title  thereto  by  good  and  suffi- 
cient mesne  conveyances  from  the  United  States,  and  also  by 
virtue  of  the  statute  of  limitations.  The  separate  answer  of 
defendant  Killen  avers  that  defendant  Eli  Morrill  is  the 
owner  of  the  north  19  feet  of  this  lot,  and  that  on  the  18th 
day  of  March,  1889,  said  Morrill  executed  a  mortgage  to  him 
on  this  19  feet  to  secure  the  payment  of  the  sum  of  $1,000. 
The  defendant  Eli  Morrill,  after  denying  plaintiff's  owner- 
ship in  the  north  19  feet  of  this  lot,  alleges  that  he  is  the 
owner  in  fee  thereof;  and  as  a  further  defense  and  by  way 
of  estoppel  avers  that  in  1883  he  instituted  a  suit  for  partition 
of  the  property  described  in  the  complaint  against  plaintiff 
Ida  Morrill  in  the  circuit  court  of  Multnomah  county;  that 
she  was  duly  served  with  process,  and  appeared  by  attorney 
and  defended  said  suit;  that  such  proceedings  were  had  in 
said  suit;  that  on  June  7,  1883,  a  decree  was  duly  entered 
by  the  court,  adjudging  and  decreeing  that  this  defendant 
Eli  Morrill  and  plaintiflF  Ida  Morrill  were  tenants  in  common 
and  in  possession  of  lot  3,  block  116,  in  the  city  of  Portland; 
that  Eli  Morrill  was  the  owner  of  an  undivided  one-third  of 
said  lot,  and  said  Ida  Morrill  was  the  owner  of  an  undivided 
two-thirds  thereof;  that  a  partition  of  said  lot  could  be  made 
without  prejudice  to  the  rights  of  the  parties;  that  said  prop- 
erty was  divided  and  partitioned  in  accordance  with  said 
decree  by  setting  off  in  severalty  to  Eli  Morrill  the  north  19 
feet  of  said  lot,  and  to  Ida  Morrill  the  south  31  feet  thereof; 
and  that  said  decree  was  duly  entered  in  the  journal  of  said 
court;  and  that  said  decree  is  in  full  force  and  effect.  The 
reply,  after  denying  the  allegations  of  the  answer,  sets  forth 
that  on  March  28,  1877,  a  divorce  suit  was  brought  in  the 
circuit  court  of  Multnomah  county  by  Eli  Morrill  against  his 

XX  Or.— 7. 
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then  wife  Ida,  and  a  decree  was  made  therein,  among  other 
things,  decreeing  Eli  Morrill  to  be  the  owner  of  an  undivided 
one-third  of  lot  3,  block  116,  and  dissolving  the  bonds  of 
matrimony  between  the  parties.  It  then  avers  that  Ida, 
soon  after  said  decree,  went  into  the  adverse  possession  of 
said  lot  3  and  disseized  and  dispossessed  the  said  Eli,  &n^ 
that  ever  since  said  date  she  has  held  it  adversely.  It  also 
avers  that  defendant  for  a  valuable  consideration  released 
his  interest  in  said  lot  on  August  9, 1879,  and  sets  forth  a  copy 
of  the  alleged  agreement  as  follows: 

*  "agreement. 

"In  consequence  of  mutual  agreement  with  Mrs.  Ida 
Morrill,  I  declare  under  oath  that  I  withdraw  my  individual 
right  of  the  title  of  an  individual  one-third  interest  in  lot  3, 
block  116,  in  the  city  of  Portland,  allowed  to  me  by  law  of 
the  court.  (Signed.)  Eli  Morrill. 

"Portland,  Or.,  August  9, 1879." 

The  reply  then  attempts  to  impeach  the  decree  in  the  parti- 
tion suit  by  averring  that  the  evidence  did  not  justify  it,  and 
no  referees  were  appointed  as  required  by  law ;  that  notwith- 
standing the  failure  and  inability  of  said  Eli  Morrill  to  prove 
facts  necessary  to  maintain  said  suit,  that  her  attorney 
therein,  by  and  with  the  connivance  and  procurement  of  said 
Eli  Morrill,  was  wrongfully  induced,  pursuaded  and  deceived 
into  entering  into  a  stipulation  in  said  suit  as  to  such  facts 
and  in  consenting  to  said  decree  of  partition  without  the 
knowledge,  acquiescence  or  consent  of  the  plaintiflF  and 
against  her  instructions  and  directions.  It  then  alleges  said 
decree  of  partition  to  be  a  fraud  upon  the  court  and  plaintiff, 
and  that  she  never  knew  of  said  decree  until  the  filing 
of  defendant's  answer  in  the  present  suit,  and  that  she  has 
never  knowingly  acquiesed  therein.  A  demurrer  was  inter- 
posed in  the  court  below  to  that  part  of  plaintiff's  reply 
alleging  new  matter,  which  was  overruled.  The  issues  so 
made  were  then  referred  to  C.  H.  Carey,  Esq.,  to  take  the 
testimony  and  report  his  findings  of  law  and  facts  to  the 
court.     The  findings  of  the  referee  were  in  favor  of  the 
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plaintiflF.  Motions  to  confirm  and  set  aside  this  report  were 
duly  filed.  The  court  overruled  defendant's  motion  and 
sustained  the  motion  of  plaintiff  to  confirm  said  report,  and 
a  decree  was  thereupon  entered  in  favor  of  plaintiff,  and 
decreeing  that  she  was  the  owner  in  fee  of  said  lot  3,  block 
116,  and  that  neither  of  said  defendants  had  any  right,  title 
or  interest  in  or  to  the  north  19  feet  of  said  lot.  From  this 
decree  the  appeal  is  taken. 

X  W.  WhaUeyy  for  Appellant. 

A.  H.  Tanner,  and  R,  R  Giltnery  for  Respondent 

Bean,  J.  (After  stating  the  facts  as  abov?.) — It  is  con- 
ceded by  respondent  that  if  the  decree  in  the  partition  suit 
of  Morrill  v.  MorriU  is  valid  and  binding  on  her,  this  case 
should  be  reversed.  Briefly,  the  facts  concerning  the  parti- 
tion suit  are  these:  In  August,  1882,  the  defendant  herein, 
Eli  Morrill,  commenced  a  suit  for  partition  in  the  circuit 
court  of  Multnomah  county,  Oregon,  against  the  plaintiff 
in  this  suit.  The  complaint  was  in  the  usual  form,  alleging 
that  he  and  plaintiff  were  tenants  in  common  and  in  posses- 
sion of  lot  3  in  block  116,  in  the  city  of  Portland,  setting 
out  the  interests  of  the  respective  parties  and  praying  a 
partition  thereof.  A  summons  being  duly  issued  and  served, 
the  plaintiff  appeared  by  her  counsel  and  filed  an  answer,  in 
which  she  denied  the  possession  of  the  premises  by  herself 
and  defendant,  and  alleged  as  a  defense  that  she  was  then 
and  had  been  since  the  1st  day  of  March,  1878,  in  the  actual 
and  exclusive  possession  of  all  of  the  property,  and  that 
her  possession  was  not  joint  with  that  of  plaintiff  or  any 
other  person. 

A  reply  being  filed  denying  the  new  matter  alleged  in  the 
answer,  the  cause  was  referred  to  a  referee  to  report  the  facts 
and  the  law  to  the  court.  In  January,  1883,  the  parties,  by 
their  respective  attorneys,  appeared  before  the  referee  for 
the  purpose  of  taking  testimony.  The  plaintiff  offered  in 
evidence  a  certified  copy  of  the  judgment  roll  in  the  divorce 
case  of  MorriU  v.  Morrill^  and  the  following  stipulation  of 
the  parties  was  entered  into: 
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"It  is  hereby  stipulated  by  the  parties  that  up  till  the  4th 
of  February,  1882,  both  plaintiff  and  defendant  occupied 
the  premises  described  in  the  complaint;  that  since  that 
time  the  defendant  has  been  in  the  actual,  exclusive  occu- 
pancy of  all  of  said  premises,  and  has  lived  there  as  a  home, 
and  that  neither  the  defendant  nor  any  person  for  him  has 
actually  occupied  said  premises  or  any  part  thereof  since 
February  4,  1882,  as  a  home  or  otherwise;  that  both  before 
and  since  February  4, 1882,  and  up  to  the  present  time,  both 
plaintiff  and  defendant  have  paid  taxes  and  street  improve- 
ments according  to  their  respective  interests.  It  is  under- 
stood that  this  stipulation  shall  not  be  so  construed  as  to 
affect  the  rights  of  either  party  as  a  tenant  in  common.  It 
is  further  agreed  that  the  referee  may  make  personal  inspec- 
tion and  investigation  of  the  premises  in  question,  and 
from  the  facts  thus  obtained  report  to  the  court  (if  this  suit 
can  be  maintained) — (1)  whether  the  property  can  be 
divided;  (2)  if  it  can,  then  how  division  shall  be  made;  (3) 
if  it  cannot  be  divided,  then  recommend  a  sale." 

On  May  4,  1883,  the  referee  filed  his  report,  the  findings 
of  fact  and  conclusions  of  law  being  in  favor  of  defendant, 
and  he  also  reported  that  pursuant  to  the  stipulation  of  the 
parties,  he  had  made  personal  inspection  of  the  premises 
and  found  that  they  could  be  divided  without  injury  to  the 
rights  of  either.  The  report  recommended  that  the  north 
19  feet  of  the  lot  be  set  off  to  defendant  and  the  south  31 
feet  to  plaintiff,  each  portion  being  particularly  described  in 
the  report.  Motions  were  made  to  confirm  and  set  aside 
this  report  by  the  respective  parties  to  the  suit. 

On  June  7, 1883,  the  court  being  fully  advised  and  the 
counsel  of  the  respective  parties  consenting  thereto  in  open 
court,  a  decree  was  entered  confirming  said  report;  and  it 
was  adjudged  and  d  screed  that  plaintiff  and  defendant  were 
tenants  in  common  and  in  possession  of  the  property;  that 
plaintiff  was  the  owner  of  an  undivided  two-thirds  thereof 
and  defendant  of  the  remaining  one-third;  that  the  premises 
could  be  partitioned  according  to  the  respective  interests  of 
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the  parties  without  prejudice  to  the  rights  of  either,  and  con- 
firming the  partition  as  made  by  the  referee,  particularly 
describing  in  said  decree  the  portion  set  ofiF  to  the  respective 
parties.  It  is  argued  on  behalf  of  respondent  here  that  the 
decree  in  the  partition  suit  of  Morrill  v.  Morrill  is  void  (1) 
because  defendant  was  not  in  possession  of  the  land  sought  to 
be  partitioned  at  the  commencement  of  the  suit,  and  such 
fact  it  is  claimed  appears  from  the  record  thereof;  (2)  that 
the  stipulation  entered  into  by  her  attorney  was  without 
her  knowledge  and  against  her  instructions  and  was  done 
for  the  purpose  of  defrauding  her;  (3)  that  no  referees  were 
appointed  to  partition  the  land  as  by  law  required. 

It  is  first  important  to  determine  whether  this  is  a  direct 
or  collateral  attack  on  this  decree.  The  contention  of  re- 
spondent is,  that  it  is  a  direct  attack,  and  therefore  no  pre- 
sumptions are  to  be  invoked  in  order  to  sustain  it.  The 
complaint  contains  no  allegations  concerning  this  decree,  but 
the  first  mention  thereof  is  in  the  answer,  where  defendant 
pleads  it  as  an  estoppel.  The  plaintiff  then  seeks  to  avoid 
its  effect  by  averring  in  the  reply  matters  which  she  claims 
are  sufficient  to  invalidate  it.  This  is  undoubtedly  a  collat- 
eral attack.  It  is  an  attempt  to  impeach  the  decree  in  a 
proceeding  not  instituted  for  the  express  purpose  of  annul- 
ling, correcting  or  modifying  the  decree.  A  collateral  attack 
on  a  judgment  is  any  proceeding  which  is  not  instituted  for 
the  express  purpose  of  annulling,  correcting  or  modifying 
such  decree.  (12  Am.  &  Eng.  Ency.  of  Law,  177.)  The  fact 
that  the  parties  are  the  same,  and  that  the  plaintiff  seeks  to 
attack  the  decree  by  the  allegation  of  the  reply,  cannot 
change  the  rule  or  make  the  attack  any  the  less  a  collateral 
one.  The  first  objection  to  the  validity  of  this  decree  is 
based  upon  the  stipulations  of  the  attorney,  **  that  the  defend- 
ant in  the  partition  suit  has,  since  February  4, 1882,  been  in 
the  actual,  exclusive  occupancy  of  all  of  said  premises,  and 
has  lived  there  as  a  home,  and  that  neither  the  defendant 
nor  any  person  for  him  has  actually  occupied  said  premises 
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or  any  part  thereof  since  February  4, 1882,  as  a  home  or 
otherwise." 

The  contention  is  that  a  plaintiff,  in  order  to  maintain  a 
suit  for  partition,  must  not  only  be  a  tenant  in  common  but 
in  the  possession  of  the  land  sought  to  be  partitioned.  If  he 
has  been  ousted  or  disseized,  and  his  co-tenant  is  holding 
adversely  to  him,  the  suit  cannot  be  maintained,  and  many 
authorities  are  cited  to  that  effect.  It  is  urged  that  this 
stipulation  shows  that  defendant  was  not  in  possession  of 
these  premises  at  the  time  he  commenced  this  suit,  but  had 
been  ousted  by  the  plaintiff  long  prior  thereto.  It  may  be 
doubted  whether  such  a  construction  can  be  put  upon  the 
language  of  the  stipulation,  since  possession  usually  follows 
the  legal  title,  where  no  adverse  possession  is  shown,  and 
the  possession  of  one  tenant  in  common  of  the  land,  in  the 
absence  of  an  ouster,  will  enure  to  the  benefit  of  his  co- 
tenant.  (Freeman  on  Co-tenancy  and  Partition,  §  167.) 
"Actual,  exclusive  occupancy"  by  the  defendant  in  the 
partition  suit  may  not  have  been  inconsistent  with  the  title 
of  her  co-tenant,  but  however  that  may  be,  it  was  a  question 
for  the  court  before  whom  the  suit  was  pending,  and  its 
decision,  however  erroneous  it  may  have  been,  is  binding 
on  the  parties  until  reversed  or  annulled  in  some  proper 
proceeding.  {Atkins  v.  Kinnan,  20  Wend.  241,  32  Am.  Dec. 
534;  Voorhees  v.  V.  S.  Bank,  35  U.  S.  449;  Dolph  v.  Barney, 
5  Or.  191 ;  Woodward  v.  Baker,  10  Or.  491 ;  Norton  v.  Hard- 
ing,  3  Or.  361 ;  Hill  v.  Cooper,  8  Or.  254.)  After  a  court  has 
acquired  jurisdiction,  it  has  a  right  to  decide  every  question 
arising  in  the  case,  and  however  erroneous  its  decision  may  be, 
it  is  binding  on  the  parties  until  reversed  or  annulled.  Here^ 
we  have  a  competent  court  with  admitted  jurisdiction  of 
the  subject  matter  and  the  parties,  with  full  power  and 
authority  to  decide  all  questions  arising  in  the  case,  and  it 
is  sought  to  impeach  the  validity  of  its  decree,  because, 
forsooth,  it  was  mistaken,  either  as  to  the  law  applicable  to 
the  facts  before  it  or  to  the  facts  themselves.  Baldwin,  J. 
in  the  case  of  Voorhees  v.  U.  S.  Bank,  supra,  speaking  on  this 
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subject,  says:  "The  error  of  the  court  however  apparent 
can  be  examined  only  by  an  appellate  power;  and  by  the 
laws  of  every  country  a  time  is  fixed  for  such  examination 
whether  in  rendering  judgment,  issuing  execution  or  en- 
forcing it  by  process  of  sale  or  imprisonment.  No  rule  can 
be  made  more  reasonable  than  that  the  person  who  com- 
plains of  an  injury  done  him  should  avail  himself  of  his 
legal  remedy,  in  a  reasonable  time,  or  that  that  time  should 
be  limited  by  law.  This  has  wisely  been  done  by  acts  of 
limitations  on  writs  of  error  and  appeals.  If  that  time 
elapses,  common  justice  requires  that  what  a  defendant  can- 
not directly  do,  in  the  mode  pointed  out  by  law,  he  shall 
not  be  permitted  to  do  collaterally  by  evasion.  A  judg- 
ment irreversible  by  a  superior  court  cannot  be  declared  a 
nullity  by  any  authority  of  law.  If  after  its  rendition  it  is 
declared  void  for  any  matter  which  can  be  assigned  for 
error,  only  on  a  writ  of  error  or  appeal,  then  said  court  not 
only  usurps  the  jurisdiction  of  an  appellate  court  but  col- 
laterally nullifies  what  such  court  is  prohibited  by  express 
statute  law  from  even  reversing.  If  the  principle  once  pre- 
vails, that  any  proceedings  of  a  court  of  competent  juris- 
diction can  be  declared  to  be  a  nullity,  by  any  court  after  a 
writ  of  error  or  appeal  is  barred  by  limitation,  every  county 
court  or  justice  of  the  peace  in  the  union  may  exercise  the 
same  right /rom  which  our  own  judgments  or  process  would 
not  be  exempt."  We  need  not  pursue  the  examination  of 
this  question  any  further,  for  the  principle  is  so  well  settled 
that  it  is  said  to  be  an  axiom  of  the  law,  that  when  a 
court  has  jurisdiction  of  the  subject  matter  and  the  parties, 
its  judgments  cannot  be  impeached  collaterally  for  errors  of 
law  or  irregularity  in  practice.  {Cooper  v.  Reynolds,  10  Wall. 
308;  Sibley  v.  Waffle,  16  N.  Y.  180.) 

On  the  argument  of  this  case  much  stress  was  laid  upon 
the  effect  of  the  alleged  agreement  of  defendant  concerning 
the  property  in  dispute  made  in  August,  1879;  and  it  was 
claimed  that  by  virtue  of  that  agreement  plaintiff  became 
the  equitable  owner  of  this  property.  There  are  two  reasonsy 
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either  of  them  sufficient  in  our  opinion,  why  plaintiff  can 
claim  nothing  by  virtue  of  this  agreement  in  this  suit.  The 
first  is,  such  agreement  is  not  alleged  in  the  complaint  or  in 
any  way  referred  to  therein.  If  plaintiff  intended  to  rely 
upon  this  agreement  she  should  have  so  averred  in  her 
complaint;  not  having  done  so,  she  cannot  aid  the  com- 
plaint by  departing  from  the  cause  of  suit  stated  therein 
and  alleging  another  and  different  one  in  her  reply.  In  her 
complaint  plaintiff  seeks  to  prevail  by  virtue  of  a  purely 
legal  title.  This  agreement  if  executed  by  defendant  only 
gave  her  an  equitable  title  at  best.  The  other  is,  that  this 
writing  was  executed,  if  at  all,  long  prior  to  the  commence- 
ment of  the  partition  suit,  and  plaintiff  should  have  availed 
herself  of  any  rights  it  gave  her  in  that  suit.  {Neil  v,  Tol- 
man,  12  Or.  289.)  If  she  neglected  or  failed,  without  some 
reasonable  excuse,  to  produce  all  the  evidence  in  her  pos- 
session in  that  suit,  it  is  now  too  late  for  her  to  be  heard  to 
complain.  There  must  be  an  end  to  litigation,  and  where  a 
party  has  an  opportunity  to  present  his  defense  and  neg- 
lects to  do  so,  the  demands  of  the  law  require  that  he 
should  take  the  consequences,  when  the  judgment  or  decree 
is  sought  to  be  enforced  against  him  in  a  collateral  proceed- 
ing. The  decree  in  the  partition  suit  is  conclusive  between  the 
parties  as  to  the  title  to  the  land,  and  is  a  solemn  adjudica- 
tion that  they  were  tenants  in  common  therein.  (Edsoa  v. 
Munsell,  12  Allen,  600;  Hancock  v.  Lopez,  53  Gal.  3G2;  Free- 
man on  Co-tenancy  &  Partition,  §  530.)  The  plaintiff  is 
estopped  by  that  decree  from  showing  or  attempting  to 
show  that  she  was  holding  the  premises  adversely  to  tlie 
defendant  or  that  he  had  no  interest  therein  at  the  date  of 
its  rendition. 

The  next  question  in  this  case  is,  can  the  decree  in  the 
partition  suit  be  impeached  for  fraud?  It  is  claimed  by 
respondent  that  the  evidence  and  findings  of  the  referee 
show  that  the  decree  was  obtained  by  fraud  and  collu- 
sion between  her  attorney  in  that  suit  and  the  defendant 
here.    It  is  argued  with  much  force  and  learning  that  since 
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defendants  rely  upon  the  particular  decree  as  one  of  the 
muniments  of  their  title,  plaintiff  should  be  permitted  to 
show  if  the  facts  are  with  her,  that  such  decree  was  obtained 
by  fraud  and  collusion  between  her  attorney  and  adversary; 
that  since  fraud  vitiates  every  transaction,  even  a  judgment, 
she  ought  to  be  permitted  to  treat  this  decree  as  invalid 
when  sought  to  be  enforced  or  relied  upon  even  in  a  collat- 
eral proceeding.  This  we  believe  is  the  first  time  this 
question  has  ever  been  before  this  court  for  decision.  In  the 
case  of  Murray  v.  Murray,  6  Or.  17,  the  court  held  that  a 
judgment  of  a  sister  state  could  be  attacked  collaterally  for 
fraud  by  a  party  when  oflered  in  evidence  in  the  courts  of 
this  state,  for  the  reason  that  the  party  sought  to  be  affected 
thereby  has  no  opportunity  to  attack  it  in  our  own  courts  by 
a  direct  proceeding  and  should  not  be  required  to  go  into  a 
foreign  state  to  do  so.  As  we  have  already  said,  this  cannot 
be  considered  a  direct  attack  upon  this  judgment.  No 
reference  is  made  to  the  judgment  in  the  complaint.  No 
facts  are  alleged  upon  which  a  court  could  base  a  decree 
annulling  the  decree  or  judgment.  The  plaintiff  in  her 
complaint  claims  title  by  good  and  sufBcient  mesne  convey- 
ances from  the  government  of  the  United  States,  and  by 
virtue  of  the  statute  of  limitations.  This  is  not  sufficient  to 
entitle  her  to  attack  this  judgment.  (K  S.  v.  FliTvt,  4  Saw. 
42;  Mayor  v.  Brady,  115  N.  Y.  599;  TJ.  S.  v.  Throckmorton 
98  U.  S.  61.)  It  is  a  general  rule  at  common  law,  thatj 
parties  and  privies  to  a  judgment  may  not  attack  it  collat-' 
erally  for  fraud.  After  a  party  has  been  duly  served  with 
process,  it  is  his  duty  to  see  that  such  a  judgment  is 
not  obtained  against  him,  and  if  it  is,  he  must  take  some 
proper  proceedings  to  have  it  annulled.  As  long  as  it 
remains  in  full  force  and  effect,  the  parties  cannot  treat  it  as 
invalid  unless  such  invalidity  appears  upon  the  face  of  the 
judgment.  It  is  true,  fraud  vitiates  every  transaction  into 
which  it  enters,  even  a  judgment,  but  such  fraud  must  be 
made  to  appear  in  some  appropriate  proceeding  known  to 
the  law.    The  statute  points  out  ample  methods  by  which  a 
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party  may  be  relieved  from  such  a  judgment, — such  as  a 
new  trial;  review  for  error  of  law;  an  application  to  be 
relieved  therefrom.  And  beyond  the  methods  provided  by 
statute,  courts  possess  inherent  powers,  as  has  been  said,  ''to 
an  almost  unlimited  extent,  to  redress  wrongs  by  modifying 
or  setting  aside  judgments  obtained  by  fraud  or  mistake." 
These  methods,  however,  must  be  resorted  to.  They  give 
no  countenance  to  the  idea  that  a  judgment  wrongfully 
obtained  may  be  completely  ignored  and  the  rights  of  the 
parties  again  inquired  into  in  a  collateral  proceeding. 
(Freeman  on  Judgments,  §  334;  Davis  v.  DaviSy  61  Mass^ 
395;  Murray  v.  White,  58  Vt.  45;  Granger  v.  Clark,  22  Me! 
128;  B.  &  W.  Corp.  v.  Sparhawh,  1  Allen,  448,  79  Am.  Deo. 
750 ;  Demerit  v.  Lyfm^d,  27  N.  H.  641 ;  Krekeler  v.  Bitter,  62 
N.  Y.  372;  Weiss  v.  Gkceriaeau,  109  Ind.  438;  Callaghan  v, 
Griswold,  9  Mo.  457;  Mason  v.  Messenger,  17  Iowa,  261.) 
From  these  and  many  other  authorities  that  could  be  cited,  we 
take  the  law  to  be  that  a  judgment  of  a  court  of  this  state  hav- 
ing jurisdiction  over  the  subject  matter  and  the  parties,  cannot 
be  questioned  collaterally  for  fraud  aliunde  the  record  by  the 
parties  or  privies. 

The  case  relied  upon  by  the  respondent  as  announcing  a 
contrary  doctrine  is  MandevUle  v.  Reynolds,  68  N.  Y.  528, 
This  was  an  action  on  a  judgment,  the  defense  to  which  was 
based  upon  a  satisfaction  of  the  judgment  of  record,  and 
upon  an  order  of  court  ratifying  that  satisfaction.  The 
plaintiff  offered  to  show  that  the  entry  upon  the  docket  and 
the  order  was  obtained  by  fraud  and  collusion.  The  court 
held  that  such  evidence  was  competent,  and  in  the  opinion 
there  are  statements  to  the  effect  that  a  judgment  obtained 
by  fraud  could  be  attacked  collaterally.  This  decision  was 
made  under  the  reform  code  of  procedure  of  the  state  of 
New  York,  which  permits  equitable  defenses  to  be  pleaded 
in  actions  at  law,  and  the  court  says*.  **The  court  acts  upon 
the  matters  involved  in  the  action,  now,  in  a  double  capacity: 
as  a  court  of  law  and  a  court  of  equity.  As  a  court  of  equity 
it  meets  the  questions  of  the  validity  of  the  judgment,  not 
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as  one  of  law,  but  as  of  equity,  and  takes  hold  of  the  facts 
offered  to  it,  not  as  a  collateral  attack  upon  the  judgment 
but  as  a  direct  assault,  which  by  the  changing  nature  of  the 
suit  and  trial  has  become  the  main  question  and  legitimately 
before  it  for  trial."  In  this  state  the  distinction  between 
proceedings  at  law  and  in  equity  is  still  maintained.  {Bur- 
rage  V.  B.  O.  &  Q.  M.  Co,  12  Or.  169.)  Authorities  under  the 
reform  codes  of  procedure  are,  therefore,  not  applicable  here. 

We  have  so  far  treated  this  question  on  the  theory  that 
the  evidence  shows  the  decree  to  have  been  obtained  by 
fraud,  and  our  views  as  to  the  law  render  it  unnecessary  to 
examine  the  evidence;  but  in  passing  we  deem  it  proper  to 
say  that  we  cannot  agree  with  counsel  for  respondent  in 
their  construction  of  the  testimony.  We  think  the  evidence 
signally  fails  to  show  that  the  decree  was  obtained  by  fraud 
or  collusion.  It  is  also  claimed  that  the  stipulation  in  the 
partition  suit  was  entered  into  by  plaintiff's  attorney  with- 
out her  knowledge  or  consent.  This  claim  is  not  sustained 
by  the  testimony.  It  is  true  plaintiff  says  she  knew  nothing 
about  the  proceedings  in  the  suit;  but  the  attorney  who 
appeared  for  her  testifies  that  she  was  informed  of  and  con- 
sented to  every  step  taken  therein,  and  the  referee  who 
made  the  partition  says  that  she  was  present  when  he  was 
examining  the  premises  for  the  purpose  of  partitioning  the 
same,  that  she  knew  what  he  was  doing  and  was  consulted 
about  the  matter. 

It  is  also  claimed  the  decree  is  void  because  the  partition 
was  made  by  only  one  referee  and  not  three  as  provided  by 
statute.  At  most  this  was  but  an  irregularity  and  cannot 
be  inquired  into  in  this  suit.  {Cole  v.  HaU^  2  Hill,  625; 
Kmnier  v.  Kinnier,  45  N.  T.  535,  6  Am.  Rep.  132.) 

It  follows,  thereforq,  that  the  decree  of  the  court  below 
mast  be  reversed  and  a  decree  entered  here  in  favor  of  de- 
fendants. 
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statement  of  facts. 
fFlled  NoYember  24.  1890.1 

ALEX.  E.  McCULSKY  v.  JOHN  KLOSTERMAN. 

U8Age~£tidbmce  of.— Usage  may  be  used  as  eyldence  to  Interpret  a  contract  but  not 
to  vary  or  contradict  it.    Its  purpose  is  to  ascertain  the  Intention  of  the  parties 
108  where  It  cannot  be  ascertained  by  the  terms  of  the  contract. 

11'  Contract— Usages  as  to  the  Subject  Matter,— In  all  contracts  as  to  the  subject  mat- 
ter  of  which  known  usages  prevail,  the  parties  proceed  on  the  tacit  assumption  of 
such  UBSKes;  but  commonly  reduce  into  writing  the  particulars  of  their  agree. 
ment,  but  omit  to  specify  those  known  usages  which  are  included  as  of  course  by 
mutual  uuderstanding. 

Net  Profits— AscERTAiNMENT8.—Where,  in  a  contract  to  ascertain  the  net  profits  of  a 
firm,  it  was  provided,  among  other  things,  that  from  the  outstanding  accounts  five 
per  cent  be  deducted  to  cover  losses  and  bad  accounts,  and  usage  was  admitted  to 
show  in  such  case  that  outstanding  accounts  meant  those  from  which  the  bad 
accounts  had  been  segregated  and  charged  to  profit  and  loss,  held,  no  error  upon  the 
facts  as  disclosed  by  the  record. 

Subject  Matter— Outstanding  Accounts.— Where  the  subject  matter  of  a  contract  Is 
the  ascertainment  of  the  net  profits  of  a  firm  for  the  purpose  of  paying  in  cash  the 
value  of  a  one- third  share,  the  term  outstanding  accounts,  unless  it  otherwise 
appear,  has  a  particular  meaning,  different  from  the  common  or  ordinary  meaning. 

Multnomah  county :  L.  B.  Stearns,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  a  suit  in  equity  for  an  accounting  to  enforce  the 
rights  of  the  plaintiff  under  a  contract  with  the  defendant, 
of  which  the  following  is  a  copy: 

"This  agreement,  made  and  entered  into  this  6th  day  of 
August,  1889,  by  and  between  John  Klosterman  and  Alex- 
ander E.  McCulsky,  both  of  the  city  of  Portland,  county  of 
Multnomah  and  state  of  Oregon,  witnesseth:  That  whereas 
said  John  Klosterman  has  been  and  now  is  doing  business 
at  Portland  as  a  wholesale  grocer  under  the  firm  name  of 
Klosterman  &  Co.;  and  whereas  the  said  A.  E.  McCulsky 
has  been  and  now  is  in  the  employment  of  the  firm  of  Klos- 
terman &  Co.,  in  order  to  fix  the  compensation  of  said  A.  E. 
McCulsky  it  is  agreed  as  follows:  The  said  A.  E.  McCulsky 
shall  be  entitled  to  and  shall  receive  one-fourth  of  the  net 
profits  of  the  said  firm  of  Klosterman  &  Co.,  commencing 
with  the  19th  day  of  November,  188G,  and  extending  to 
and  including  the  19th  day  of  November,  1888,  and  from 
the  19th  day  of  November,  1888,  up  to  and  including  the 
19th  day  of  November,  1889,  the  said  A.  E.  McCulsky  shall 
be  entitled  to  and  shall  receive  a  sum  equal  to  one-third  of 
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the  net  profits  of  the  said  firm  for  the  said  time  last  above 
named.  The  payments  above  provided  for  and  the  amounts 
thereof  shall  be  ascertained  and  made  as  follows:  On  the 
said  19th  day  of  November,  1889,  an  account  of  stock  shall 
be  taken,  and  from  the  amount  of  the  outstanding  accounts 
of  the  firm  there  shall  be  first  deducted  five  per  cent  thereof 
to  cover  losses  and  bad  accounts,  and  then  there  shall  be 
paid  to  the  said  A.  E.  McCulsky  the  share  of  net  profits 
after  said  deduction  to  which  he  is  entitled  under  this  agree- 
ment Such  payment  shall  be  made  by  giving  him  a  credit 
on  the  books  of  said  firm,  or  in  cash  upon  thirty  days'  notice 
that  cash  is  demanded.  From  the  sum  above  provided  to 
be  paid  to  the  said  A.  E.  McCulsky,  there  shall  be  deducted 
all  moneys  drawn  by  him  from  said  firm  during  the  times 
hereinbefore  mentioned.  If,  on  or  before  the  19th  day  of 
November,  1889,  a  new  agreement  is  made  between  John 
Klosterman  and  A.  E.  McCulsky  for  a  further  period  of  ser- 
vice, and  A.  E.  McCulsky  allows  his  share  of  the  net  profits 
to  which  he  is  entitled  under  this  agreement  to  remain  in 
the  business,  then  there  shall  be  no  deduction  made  from 
the  above  amount  of  the  outstanding  accounts,  provided  they 
are  collected  by  the  said  firm  of  Klosterman  &  Co.,  to  cover 
losses  and  bad  accounts  on  the  day  of  settlement  or  the  19th 
day  of  November,  1889. 

"  Witness  our  hands  in  duplicate  this  9th  day  of  August,  1889. 

"John  Klosterman, 
"A.  E.  McCulsky. 
"  Executed  in  the  presence  of: 

"NORVAL   FORDYCE." 

The  defendant,  after  making  his  denials,  sets  up,  among 
other  things,  an  alleged  custom  or  usage  existing  among 
the  merchants  of  the  city  of  Portland  with  reference  to 
which  the  said  contract  was  executed,  and  in  contemplation 
of  which  the  said  contract  was  modified  and  controlled  by 
said  custom  or  usage  to  the  extent  and  in  the  manner  therein 
alleged.  During  the  trial,  evidence  of  such  usage  or  custom 
was  admitted,  which  the  court  found  to  exist,  and  in  view  of 
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which  the  contract  was  made  and  executed,  and  to  the  ex- 
tent and  effect  specified  and  alleged,  applied  it  to  the  con- 
tract in  its  construction,  which  resulting  adversely  to  the 
claim  of  the  plaintiff  in  the  accounting,  he  appeals  from 
the  decree  rendered  therein  to  this  court. 

Williama  &  Wood,  for  Appellant. 

Custom  or  usage  will  not  be  admitted  to  contradict  or 
vary  the  plain,  unambiguous  words  of  a  written  contract. 
(Bishop  on  Con.  §§  449-454;  2  Pars,  on  Con.  546-547; 
Gihney  v.  Owrtis,  61  Md.  192-201 ;  Iris,  Co,  v.  Wrigid,  1  Wall. 
456;  Marks  v.  Cass  County  Mill  &  C  Co,  43  Iowa,  146 ;  Bank 
of  Commerce  v.  BmeU,  72  N.  T.  615;  HoUoxpay  v.  McNear^ 
81  Cal.  154;  Partridge  v.  Ins.  Cb.  15  Wall.  573;  Oollmder  v. 
Din&more,  55  N.  Y.  200,  14  Am.  Rep.  224;  Nai.  Bank  v. 
Burkhardt,  100  U.  S.  686;  GUbert  v.  McGinnis,  114  111.  28.) 

Stott,  Boise  &  Stotty  for  Respondents. 

Commercial  contracts  are  entered  into  with  the  understanding 
that  the  usage  of  the  particular  trade  or  business  about  which 
the  agi*eement  is  made,  becomes  a  part  of  the  contract.  (2  Pars. 
Cont.  536 ;  1  Addison,  Cont.  §  244 ;  Morningstar  v.  Cunningham^ 
110  Ind.  328, 11  N.  E.  Rep.  593;  Dwyer  v.  CUy  of  Brenham,  70 
Tex.  30,  7  S.  W.  Rep.  598;  Parks  v.  O'Connor,  70  Tex.  377, 
8  S.  W.  Rep.  104;  Long  v.  Davidson,  7  S.  E.  Rep.  758.) 

Lord,  J. — This  suit  is  brought  against  the  defendant  part- 
nership by  the  plaintiff,  who  was  employed  by  them,  but 
who  furnished  no  part  of  the  capital  invested  in  the  business 
upon  the  above  agreement  by  which  they  stipulated  that  he 
should  receive  a  sum  equal  to  the  one-third  of  the  net  profits 
of  the  business  for  the  time  specified.  The  controversy 
between  them  arises  upon  the  construction  to  be  given  to 
the  contract,  the  counsel  for  plaintiff  claiming  that  it 
explains  itself  and  needs  no  other  interpretation,  while  those 
for  the  defendant  insist  that  it  was  made  with  reference  to  a 
custom  or  usage,  and  extrinsic  proof  of  that  fact  is  essential 
to  arrive  at  the  true  intention  of  the  parties.  The  contract 
provides  that  the  plaintiff  shall  receive  a  sum  equal  to  one- 
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third  of  the  net  profits  and  that  the  payment  shall  be  ascer- 
tained as  follows:  "On  the  said  19th  day  of  November, 
1889,  an  account  of  stock  shall  be  taken,  and  from  the  out- 
standing accounts  of  the  firm  there  shall  be  first  deducted 
five  per  cent  thereof  to  cover  losses  and  bad  accounts  and 
then  there  shall  be  paid  to  the  said  A.  E.  McCulsky  the 
share  of  net  profits  after  said  deduction  to  which  he  is 
entitled  under  this  agreement."  "Net  profits"  are  said  to 
be  the  gain  which  accrues  on  an  investment  after  deducting 
expenses  and  losses.  "The  words  *net  profit,'"  said  Van 
Fleet,  V.  C,  "define  themselves.  They  mean  what  shall 
remain  as  the  clear  gains  of  any  business  venture,  after 
deducting  the  capital  invested  in  the  business,  the  expenses 
incurred  in  its  conduct  and  the  losses  sustained  in  its  prose- 
cution." (Park  V.  Grant  L.  Works,  40  N.  J.  Eq.  121.)  With 
respect  to  the  capital  invested  and  the  expenses  incurred  in 
the  conduct  of  the  business,  there  is  no  controversy,  and 
these  elements  may  for  the  present  be  eliminated  from  our 
consideration.  It  is  the  losses  sustained  in  the  prosecution 
of  the  business  to  which  our  consideration  is  more  particu- 
larly directed.  The  point  of  contention  is  confined  to  "  bad 
accounts"  as  losses,  under  the  contract,  and  involves  an 
inquiry  into  net  profits  as  there  provided.  That  point  is, 
that  "from  the  outstanding  accounts  of  the  firm  there  shall 
first  be  deducted  five  per  cent  thereof  to  cover  losses  and 
bad  accounts."  Is  the  intention  of  the  parties  so  clearly 
expressed  by  these  words  that  no  extrinsic  proof  of  usage  or 
custom  is  necessary  to  explain  and  ascertain  what  the 
parties  meant  by  them?  The  argument  for  the  plaintiff  is, 
that  the  language  of  the  contract  cited  plainly  means  that 
five  per  cent  is  to  be  deducted  or  allowed  for  bad  accounts 
from  the  outstanding  accounts  whether  the  bad  accounts  in 
fact  amount  to  that  much  or  not,  and  that  it  was  so  plainly 
fixed  for  the  purpose  of  easily  liquidating  the  amount  of 
bad  accounts  as  losses  to  be  deducted  in  computing  the  net 
profits  on  account  of  the  relation  of  the  parties  and  to  avoid 
the  controversy  which  might  otherwise  arise  by  charging 
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bad  accounts  to  profit  and  loss  as  is  usually  the  custom. 

The  argument  for  the  defendant  is,  that  there  is  an  im- 
memorial usage  or  custom  among  the  merchants  of  Portland 
to  charge  all  accounts  considered  uncollectible  or  bad 
accounts  to  profit  and  loss,  and  that  such  bad  or  uncollect- 
ible accounts  are  not  to  be  considered  or  estimated  in 
determining  the  net  profits;  that  the  parties  to  tlie  contract 
had  full  knowledge  of  such  custom  and  made  the  contract 
with  reference  to  it,  and  that,  construing  the  contract  in 
contemplation  of  such  usage  or  custom,  the  provisions  of 
the  contract  adverted  to,  only  meant  or  were  intended  to 
mean  that  five  per  cent  should  be  deducted  for  bad  accounts 
from  the  outstanding  accounts  as  remained  after  the  uncol- 
lectible or  bad  accounts  had  been  segregated  by  cliarging 
them  to  profit  and  loss.  It  thus  appears  that  the  real 
question  at  the  bottom  of  the  controversy  is,  how  shall  bad 
accounts  to  cover  losses  be  deducted  under  the  contract  as 
provided  ? — from  outstanding  accounts  after  uncollectible  or 
bad  accounts  have  been  segregated  and  charged  to  profit 
and  loss,  or  from  the  outstanding  accounts  including  good 
and  bad  accounts? 

In  its  general  sense,  "outstanding  accounts"  means  such 
accounts  as  are  due,  unpaid,  uncollectible,  as  an  ordinary 
outstanding  draft  or  bond  or  other  indebtedness,  and  is 
broad  enough  to  include  within  its  terms  good  and  bad 
accounts  which  are  due  and  unpaid.  In  its  mercantile 
sense,  when  net  profits  are  to  be  ascertained,  it  means  such 
accounts  as  are  deemed  good  and  collectible,  and  from  which 
accounts  deemed  to  be  bad  and  uncollectible  have  been 
segregated  and  charged  to  profit  and  loss.  If  we  take  the 
words  "outstanding  accounts"  and  apply  to  them  the  general 
sense  in  construing  the  contract,  it  will  include  good  and 
bad  accounts  due  and  unpaid,  and  from  which  the  five 
per  cent,  is  to  be  deducted  to  cover  losses,  or  to  segregate  the 
bad  accounts.  But  if  we  take  the  same  words  and  apply 
to  them  the  mercantile  sense  in  the  construction  of  the 
contract,  it  means  such  "outstanding  accounts"  as  have 
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had  the  bad  accounts  sifted  and  are  supposed  to  be  good, . 
and  from  which  are  to  be  deducted  five  per  cent,  to  cover 
losses,  which  may  occur  notwithstanding  such  outstanding 
accounts  are  supposed  to  be  collectible.  In  ascertaining 
the  net  profits  of  a  business,  if  we  take  the  capital  invested, 
the  expenses  of  running  it,  and  the  losses  incurred  in  its 
prosecution,  which  last  element  necessarily  includes  such 
accounts  as  are  to  be  treated  as  bad  and  uncollectible,  and 
deduct  from  the  account  of  stock  and  the  outstanding 
accounts  now  freed  from  bad  accounts  and  treated  as  out- 
standing accounts  and  collectible,  the  difference  will  be  the 
net  profits.  This  calculation  proceeds  upon  the  hypothesis 
that  the  outstanding  accounts  are  good  and  the  bad  accounts 
have  been  separated  from  them  and  charged  to  the  losses  of 
the  business.  But  it  is  common  knowledge  that  it  some- 
times happens  that  some  of  the  outstanding  accounts  turn 
out  to  be  uncollectible  or  bad  accounts,  notwithstanding 
they  have  been  treated  and  deemed  to  be  good  accounts  and 
collectible.  Was  not  then  the  object  of  the  provision  of 
the  contract  in  dispute  to  cover  losses  which  might  arise 
from  outstanding  accounts,  deemed  to  be  good  and  charged 
up  as  collectible,  but  some  of  which  might  turn  out  to  be 
bad  and  uncollectible?  It  was  to  show  such  was  the  sense 
in  which  outstanding  accounts  were  to  be  considered  when 
net  profits  were  sought  to  be  ascertained,  that  proof  of 
usage  or  custom  was  resorted  to  to  ascertain  the  intention  of 
the  parties.  This  proof,  it  is  insisted,  was  inadmissible, 
because  it  violates  the  plain  terms  of  the  contract;  that  the 
provision  needs  no  extrinsic  proof  to  aid  its  interpretation ; 
and  that  to  allow  it  was  to  vary  or  contradict  the  plain 
meaning  and  effect  of  this  provision  of  the  contract.  As 
contracts  are  said  to  derive  their  force  from  the  mutual 
assent  of  the  parties  to  their  terms,  it  would  follow  that  their 
operation  is  to  be  ascertained  from  the  intention  of  the 
parties;  and  this  intention  is  to  be  collected  from  the  expres- 
sions used  by  the  contracting  parties.  When  parties  so  draw 
their  contracts  as  to  leave  little  if  anything  to  construction, 
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the  legal  effect  of  the  agreement  must  be  enforced.  It  is 
when  their  meaning  is  not  clear  or  the  language  is  ambig- 
uous that  contracts  are  to  be  construed  in  the  light  of  the 
circumstances  surrounding  the  parties  when  the  contract 
was  made.  (Wilsan  v.  Randall,  67  N.  Y.  338;  Walker  v. 
Tucker,  70  111.  627;  Williams  v.  Jones,  5  B.  &  C.  108;  Lowber 
V.  Bangs,  2  Wall.  728.)  Nor  can  usage  or  custom  be  admit- 
ted to  vary  or  contradict  the  express  terms  of  a  contract, 
but  it  may  be  admitted  to  ascertain  that  which  by  the  con- 
tract is  left  in  doubt.  "  Usage,"  said  Lord  Lynduurst,  "may 
be  admissible  to  explain  what  is  doubtful,  but  it  is  never 
admitted  to  contradict  what  is  plain."  {BlackcU  v.  K  Ex, 
As.  Cb.  2  C.  &  J.  244.)  It  may  be  used  as  evidence  to  explain 
or  interpret,  but  not  to  vary  a  contract.  Its  purpose  is  to 
ascertain  the  real  intention  of  the  parties  where  it  cannot 
be  ascertained  by  the  terms  of  the  contract.  But  it  cannot 
be  used  as  evidence  to  supersede  or  contradict  a  positive  and 
definite  provision  of  a  contract,  because  the  presence  of  such 
a  provision  in  the  contract  is  evidence  of  the  intention  of 
the  parties  to  overrule  such  usage  or  custom  in  conflict  with 
its  terms.  "When  it  is  sought,"  says  Mr.  Justice  Miller 
"to  incorporate  the  custom  into  an  express  contract  whose 
terms  are  reduced  to  writing  and  are  expressed  in  language, 
neither  technical  nor  ambiguous,  and  therefore  needing  no 
such  aid  in  its  construction,  it  amounts  to  establishing  the 
principle  that  a  custom  may  add  to,  or  vary  or  contradict 
the  well-expressed  intention  of  the  parties,  made  in  writing." 
{Partridge  v.  Ins.  Co.  15  Wall.  573.  Dixon  v.  Dunham,  14  111. 
324;  Haskins  v.  Warren,  115  Mass.  514.)  In  a  word,  a  con- 
tract which  is  clear,  certain  and  distinct  in  its  terms  is  not 
subject  to  modification  by  proof  of  usage  or  custom. 

These  authorities  go  to  the  full  extent  in  upholding  the 
principle  which  is  invoked  to  exclude  the  proof  of  usage  or 
custom  admitted  in  the  present  case.  But  none  go  to  the 
extent  of  holding,  when  the  meaning  of  the  words  is 
doubtful  or  ambiguous,  or  of  technical  import  as  applied  to 
the  subject  matter^  that  extrinsic  proof  is  not  admissible  to 
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ascertain  the  intent  of  the  parties.  Now  by  the  admitted 
terms  of  the  contract,  the  plaintiff  was  to  receive  a  sum  in 
payment  equal  to  one-third  of  the  net  profits  of  the  firm. 
It  was  a  mercantile  contract,  and  its  subject  matter  was  the 
ascertainment  of  the  net  profits  of  the  firm.  The  contract 
says  it  was  to  "be  made  and  ascertained  ae  follows:  On 
the  said  19th  day  of  November,  1889,  an  account  of  stock 
shall  be  taken  and  from  the  outstanding  accounts  of  the 
firm  there  shall  be  first  deducted  five  per  cent  to  cover  losses 
and  bad  accounts,  and  then  there  shall  be  paid  to  the  said 
McCulsky  his  share  of  the  net  profits,"  etc.  For  the  purpose 
of  ascertaining  the  net  profits  of  the  firm,  anc^i  paying  to  the 
plaintiff  a  sum  equal  to  his  share,  the  contract  provides  the 
method  in  which  it  shall  be  ascertained  and  made,  and  yet 
it  is  too  plain  for  argument  that  the  taking  of  account  of  the 
stock  and  deducting  five  per  cent  from  the  outstanding 
accounts  to  cover  losses  and  bad  accounts  would  not  deter- 
mine the  net  profits.  There  are  other  elements  omitted  and 
which  must  be  included  in  the  calculation  to  ascertain  the 
net  profits,  however  outstanding  accounts  may  be  considered. 
Upon  the  method  provided  by  the  contract  net  profits 
cannot  be  ascertained,  or  his  share  of  them  computed  for  pay- 
ment. It  is  true  that  there  is  no  controversy  between  the 
parties  in  respect  to  them,  and  it  is  admitted  "that  running 
expenses  were,  of  course,  to  be  deducted  before  there  could 
be  any  net  profits,"  which  shows  quite  plainly  that  the 
method  provided  to  ascertain  the  net  profits  by  the  contract 
was  imperfect  and  not  capable  of  accomplishing  the  object 
sought  to  be  attained  by  it.  The  contract  also  provides  that 
an  account  of  stock  shall  be  taken,  but  what  object  can  be 
served  by  this  when  the  five  per  cent  deduction  further 
provided  from  outstanding  accounts,  in  whatever  way  con- 
strued, will  not  ascertain  the  net  profits.  To  say  that  this- 
provision  was  only  intended  to  ascertain  the  item  of  bad 
accounts,  as  an  element  in  determining  net  profits,  is  to 
ignore  this  part  of  it;  or  to  include  it,  the  omitted  matter 
must  be  supplied  in  the  calculation,  which  not  only  exposes 
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that  the  mode  of  ascertaining  the  net  profits  as  provided  is 
insufficient  for  that  purpose,  but  tends  strongly  to  indicate 
if  what  is  omitted  shall  be  supplied,  that  the  basis  of  such 
calculation  will  include  outstanding  accounts  freed  from 
bad  accounts,  subject  to  a  deduction  of  five  percent  to  cover 
losses  arising  from  them  or  as  a  protection  against  such 
liability,  for  the  reason  that  the  share  of  the  net  profits  to 
which  the  plaintiff  was  entitled  was  to  be  paid  in  cash.  But 
eliminating  these  matters,  and  confining  ourselves  exclu- 
sively to  the  matter  of  the  deduction  of  five  per  cent  to  cover 
bad  accounts,  do  not  the  words  "outstanding  accounts,"  in 
a  mercantile  contract,  when  net  profits  are  to  be  ascertained, 
have  a  technical  or  particular  meaning  different  from  their 
ordinary  or  general  meaning  when  used  without  reference 
to  net  profits,  or  a  calculation  to  ascertain  net  profits?  The 
admission  of  the  proof  of  usnge  was  for  this  purpose,  and 
the  objection  raised  to  its  admissibility  is,  not  that  the 
words  may  not  have  such  particular  meaning  when  net  pro- 
fits are  to  be  determined,  but  that  the  parties  have  suj)er- 
seded  this  meaning  by  a  plain  and  explicit  statement,  tliat 
from  the  outstanding  accounts  five  per  cent  is  to  be  deducted 
for  bad  accounts,  which  indicates  clearly  that  it  was  tlie 
intention  of  the  parties  to  overrule  such  usnge  in  conflict 
with  its  terms.  That  it  was  plainly  intended,  as  counsel 
say  in  their  brief,  that  instead  of  charging  bad  accounts  to 
profit  and  loss,  that  is,  instead  of  segregating  the  bad 
accounts  bodily,  five  per  cent  of  all  accounts,  good  or  bad 
should  be  deducted  to  cover  bad  accounts  and  losses  that 
otherwise  would  be  written  up  as  profit  and  loss.  This  agree- 
ment plainly  admits,  was  it  not  for  the  plain  and  un- 
ambiguous meaning  of  the  provision  as  claimed,  that  bad 
accounts  otherwise  would  be  written  up  to  profit  and  loss — 
in  a  word,  that  the  provision  is  so  explicit  as  to  supersede 
the  meaning  that  would  otherwise  be  given  to  it,  and 
evinces  an  intention  to  repudiate  any  meaning  derived  from 
usage  or  custom  in  conflict  with  it.    Hence,  the  proof  of 
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usage  to  aid  in  the  interpretation  of  the  prorision  was  inad- 
missible. 

Now  this  agreement  admits  that  outstanding  accounts, 
when  net  profits  are  to  be  ascertained,  are  freed  from  bad 
accounts  by  charging  them  to  profit  and  loss  except  for  such 
definite  meaning  as  is  insisted  supersedes  it;  but  it  recognizes 
at  the  same  time  that  there  is  a  particular  meaning  attached 
to  these  words,  or  that  they  do  have  a  commercial  significa- 
tion, different  from  the  sense  in  which  they  are  employed 
when  outstanding  accounts  are  referred  to  generally,  which 
may  include  good  or  bad  accounts.  But  how  is  this  definite 
and  settled  meaning  ascertained  by  which  the  mercantile 
sense  of  these  words  are  overthrown  or  precluded  from  being 
shown?  Simply  by  resorting  to  the  dictionary  and  defining 
the  word  outstanding  in  this  wise:  "Outstanding:  To 
stand  or  remain  beyond  the  proper  time;  hence,  to  be  unpaid, 
as  a  debt,  and  the  like."  "The  whole  amount  of  the  rev- 
enues *  *  *  as  well  outstanding  as  collected."  "To 
remain  uncollected,  unpaid,  as  outstanding  contracts." 
Hence,  all  accounts  uncollected  are  outstanding  accounts, 
and  include  both  bad  and  good  accounts.  But  this  is  only 
defining  the  word  in  its  general  sense,  without  reference  to  a 
particular  sense  with  which  it  may  be  clothed  when  used  in 
mercantile  contracts  to  determine  net  profits.  That  in  their 
general  sense,  outstanding  accounts  mean  unpaid  accounts 
and  may  include  good  and  bad  accounts,  is  not  questioned 
and  has  already  been  admitted.  This  is  their  common 
meaning.  But  we  are  called  upon  to  interpret  these  words 
in  a  contract  where  they  may  have  a  technical  meaning 
which  may  modify  that  meaning.  What  is  there  in  these 
words  or  the  provisions  that  fixes  and  settles  the  general 
sense  as  the  proper  one  to  be  api)lied  to  them  to  the  exclu- 
sion of  the  technical  sense  sought  to  be  applied  in  the  inter- 
pretation of  the  contract?  The  contract  is  a  mercantile  one, 
and  the  subject  matter  to  which  the  words  are  to  be  applied 
is  the  ascertainment  of  the  net  profits  of  a  firm.  In  such 
case  it  can  hardly  be  disputed  that  they  have  a  meaning 
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different  from  their  common  meaning  unless  the  intention 
is  plainly  to  exclude  it.  What  word  or  phrase  is  there  to 
show  suchjntention  or  give  it  that  effect?  The  whole  argu- 
ment is  based  upon  treating  the  words  in  their  general  sense 
when  the  nature  of  the  contract,  its  subject  matter,  and  the 
usage  of  trade  show  that  they  have  an  accepted  signification 
different  from  their  common  meaning. 

"What  words,"  as  Mr.  Lawson  says,  "are  more  plain  and 
unambiguous  on  their  face  than  such  words  as  a  thousand^ 
a  week,  a  day?  Yet  we  shall  see  a  thousand  has  been  held 
to  mean  twelve  hundred;  a  week,  only  during  a  portion  of 
the  year;  a  day,  only  a  working  day."  (Lawson  on  Custom 
and  Usage,  368.)  And  again  he  says:  "In  all  contracts  as 
to  the  subject  matter  of  which  known  usages  prevail,  parties 
are  found  to  proceed  on  the  tacit  assumption  of  these  usages. 
They  commonly  reduce  into  writing  the  special  particulars 
of  their  agreement  but  omit  to  specify  those  known  usages 
which  are  included  however,  as  of  course,  by  mutual  under- 
standing." In  what  respect  are  the  words  "outstanding 
accounts"  plainer,  of  more  positive  signification,  than  "a 
thousand,"  or  "a  week,"  or  the  innumerable  instances  which 
must  be  referred  to,  and  are  cited  in  the  excellent  work  just 
referred  to?  The  case  cited  and  relied  upon  is  not  in  conflict 
with  the  principle  of  the  admission  of  such  testimony.  "The 
written  agreement  in  that  case,"  Billings,  J.,  said,  "  used  a 
term  working  day,  which  is  unambiguous  and  which  had 
an  accepted  signification,  both  in  commercial  and  judicial 
language";  and  to  allow  "proof  of  usage  to  be  introduced  to 
show  what  the  very  respect  in  which  tliis  term  had  its  origin 
and  a  world-wide  employment,  has  a  local  meaning  repug- 
nant to  its  settled  sense,"  would,  as  the  learned  judge  said, 
"certainly  introduce  ambiguity  where  none  exists  and 
defeat  the  clearly  expressed  intent  of  a  written  agreement." 
{Pederson  v.  Eugster,  14  Fed.  R.  422.)  In  that  case  the 
meaning  of  the  term  was  sought  to  be  dwarfed  from  its 
accepted  signification,  alike  in  commerce  and  law.  contrary 
to  its  settled  sense — a  sense  that  could  only  be  overcome  by 
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positive  and  definite  language  in  the  contract  overruling  it. 
No  such  settled  sense  alike  attends  the  use  of  the  words 
"outstanding  accounts"  without  regard  to  the  circumstances 
of  its  employment.  They  have  a  definite  signification  when 
employed  to  ascertain  net  profits  by  the  usages  of  trade, 
unless  the  meaning  is  otherwise  expressly  intended,  and  the 
argument  admits  it.  In  such  case  when  the  contract  involves 
their  employment  for  the  purpose  of  computing  net  profits, 
the  tacit  assumption  is  that  they  were  used  in  the  sense  of 
such  usage,  unless  there  is  something  to  conflict  with  it.  In 
the  case  at  bar  the  object  of  the  proof  was  to  show  how 
"outstanding  accounts"  were  understood  and  treated,  when 
net  profits  were  computed,  and  that  they  had  by  the  usage 
of  trade  a  signification  different  than  when  otherwise 
employed,  or  generally.  {Myers  v.  Sari,  107  E.  C.  L.  R. 
306.)  If  we  allow  this  proof  and  give  to  these  words  this 
sense,  then  the  five  per  cent  is  to  be  deducted  from  the  out- 
standing accounts  deemed  to  have  been  winnowed  of  its  bad 
accounts.  But  it  is  common  knowledge  that  outstanding 
accounts  considered  and  treated  as  collectible  often  fail  to 
realize  the  cash  amount  which  they  represent  despite  the 
utmost  vigilance.  All  such  calculations  are  based  upon  an 
approximation  to  the  actual  collectibility  of  such  accounts, 
but  it  is  every-day  knowledge  that  such  calculations  are 
liable  to  disappoint  our  expectations,  despite  our  utmost  cir- 
cumspection, and  in  the  face  of  our  best  considered  judg- 
ments. Bearing  in  mind  that  when  the  net  profits  are  ascer- 
tained the  plaintiff  is  to  receive  a  sum  in  cash  payment 
equal  to  the  one-third  value  of  such  net  profits,  and  it  is  not 
difficult  to  understand  why  the  defendant  should  require 
and  the  plaintiff  be  willing  to  contract  to  give  five  per  cent 
deduction  from  such  outstanding  accounts.  The  basis  is  a 
cash  valuation,  and  it  is  hardly  probable  that  the  accounts 
would  realize  more  after  such  deduction  of  five  per  cent.  The 
truth  is,  there  are  few  merchants,  whether  wholesale  or  retail, 
who,  after  they  have  sifted  their  accounts  of  all  indebtedness 
deemed  non-collectible,  would  not  readily  take  a  reduction 
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of  five  per  cent  for  the  cash  in  preference  to  running  the  risk 
of  their  collectibility. 

It  results  that  there  was  no  error  and  that  the  decree  must 
be  affirmed. 


[Piled  November  34, 1890.] 

THE  STATE  OF  OKEGON  ex  rel.  G.  M.  PATTY  v, 

J.  McKEE. 

School  Meeting— Who  Has  the  Right  to  Preside  as  Chairman— "Oldest in  Office 
OF  the  Diuectors  Present.'*— rhe  words  in  section  2601,  Hill's  Code,  "Oldest  In 
oflBee  of  the  directors  present,"  mean  the  director  who  has  served  the  longest  time 
as  such  under  an  election.  And  such  director  has  the  authority,  and  it  is  his  duty 
to  preside  as  chairman  at  all  school  meetings  of  his  district. 

School  Meeting— Failure  or  Refusal  of  Clerk  to  Act  as  Secretary— Power  of 
Such  Meeting.— If  the  clerk  of  a  school  district  fail  or  neglect  to  be  present  at  a 
meeting  of  his  district  or  to  act  as  secretary  thereof,  the  meeting  has  power  to 
appoint  a  secretary  pro  teiiu,  and  the  announcement  by  the  chairman  that  W.  was 
appointed,  who  accepts  the  position  and  acts  with  the  consent  of  the  meeting,  is  to 
be  regarded  as  the  cor{K}rate  act  of  the  meeting. 

School  Meeting— Incidental  Power.— if  the  clerk  of  a  school  district  fail  to  attend  a 
meeting  of  his  district  and  to  act  as  secretary  thereof,  such  meeting  has  the  inci- 
dental power  to  appoint  any  private  person  a  secretary  pro  tern,  for  the  purpose  of 
making  an  entry  of  the  business  of  such  meeting,  and  such  entries  made  by 
authority  of  the  voters  then  present  are  evidence  of  the  proceedings  of  the  meeting. 

Yamhill  county :    R.  P.  Boise,  Judge. 

Plaintiffs  appeal.    Reversed. 

This  proceeding  was  instituted  in  the  name  of  the  state 
of  Oregon  ex  rel.  G.  M.  Patty  against  the  defendant  to  try 
the  right  to  the  office  of  director  in  school  districts  Nos.  33 
and  46,  said  districts  being  on  the  line  between  Polk  and 
Yamhill  counties.  The  complaint  alleges  in  substance  that 
G.  M.  Patty,  G.  M.  Allen  and  A.  Sheldon  are  the  legally 
elected  and  qualified  directors  of  school  districts  Nos.  33  and 
46  in  Yamhill  and  Polk  counties  in  said  state,  to  which 
said  office  of  director  said  G.  M.  Patty  was  duly  elected  and 
qualified  on  the  3d  day  of  March,  A.  D.  1890;  that  the 
defendant  J.  McKee  unlawfully  usurped  and  intruded  him- 
self into  the  said  office  of  director  of  said  district,  to  which 
the  said  G.  M.  Patty  was  elected  and  qualified  and  to  which 
he  was  entitled  on  the  3d  day  of  March,  1890,  and  has  ever 
since  said  date  continued  to  usurp  and  hold  said  office  and 
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exercise  the  functions  thereof;  that  the  said  J.  McKee  claims 
to  have  been  elected  to  said  oflBce  at  a  pretended  meeting  of 
said  district  alleged  to  have  been  held  on  the  3d  day  of 
March,  1890,  but  that  the  proceedings  of  said  pretended 
meeting  were  void. 

The  complaint  sets  out  fully  the  proceedings  of  the  school 
meeting  at  which  the  relator  was  elected,  and  of  the  pre- 
tended meeting  at  which  the  defendant  claimed  to  have 
been  elected,  but  such  allegations  need  not  be  repeated  here. 

The  answer  denies  all  the  material  allegations  of  the 
complaint,  and  further  alleges  that  on  the  third  day  of 
March,  1890,  the  defendant  was  duly  elected  director  of  said 
district  and  now  is  duly  elected,  qualified  and  acting  director 
of  said  district.  The  further  and  separate  answer  was  denied 
by  the  reply. 

The  cause  came  on  for  hearing  before  the  court  without 
the  intervention  of  a  jury,  and  after  hearing  the  facts,  the 
court  found  the  following  conclusions  of  fact: 

(1)  That  on  the  3d  day  of  March,  1890,  a  school  meet- 
ing was  called  in  districts  Nos.  33  and  46,  Yamhill  and  Polk 
counties,  the  same  being  a  district  situated  partly  in  each 
county ;  (2)  that  G.  M.  Allen  was  a  director  of  said  district, 
who  had  held  said  ofiice  for  two  years;  (3)  that  J.  P.  Beeler 
was  a  director  of  said  district,  who  had  held  said  office  for 
less  than  one  year,  and  had  been  appointed  to  fill  a  vacancy 
in  said  office  caused  by  the  removal  of  S.  T.  Munkers  from 
said  district,  who  was,  at  the  time  of  his  removal,  a  director 
of  said  district,  whose  term  of  office  ^'ould  have  been  three 
years  on  said  third  day  of  March,  1890;  (4)  that  at  said 
meeting  a  controversy  arose  as  to  whether  said  Allen  or  said 
Beeler  was  the  legal  chairman  and  entitled  to  preside  at 
said  meeting;  (5)  that  said  Allen  called  said  meeting  to 
order  and  asked  Fred  S.  Smith,  the  then  clerk  of  said  dis- 
trict, to  read  the  minutes  of  the  last  meeting;  but  said 
Smith  refused  to  recognize  said  Allen  as  the  proper  chair- 
man of  said  meeting  and  refused  to  act  as  clerk  thereof; 
that  thereupon  said  Allen  appointed  J.  F.  Wisecarver  to  act 
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as  clei-k  of  said  meeting;  that  said  Wisecarver  assumed  the 
duties*of  clerk  and  the  meeting  then  proceeded  to  elect  a 
director,  and  G.  M.  Patty,  the  relator,  was  declared  elected 
director;  that  said  election  was  by  ballot  and  the  votes  were 
collected  by  tellers  appointed  by  said  Allen,  and  that  said 
Patty  received  20  votes — all  the  votes  cast;  (6)  while  these 
proceedings  were  in  progress  said  Beeler,  claiming  that  he 
was  the  director  entitled  to  preside  at  said  meeting,  called 
the  same  to  order,  and  said  Smith,  the  clerk  of  said  district, 
recognized  him  as  the  legal  chairman  of  said  meeting.  Also 
a  part  of  the  voters  present  at  said  meeting  so  recognized 
said  Beeler  as  chairman  and  proceeded  to  elect  a  director  of 
said  district,  and  J.  McKee,  the  defendant  herein,  was 
declared  duly  elected  as  such  director,  he  receiving  17  votes 
— all  the  votes  cast;  (7)  the  two  factions  were  in  the  same 
schoolhouse,  and  acted  separately,  each  recognizing  its 
chairman.  And  from  the  facts  so  found  the  court  found  the 
following  conclusions  of  law: 

(1)  That  G.  M.  Allen  was  the  oldest  director  and  entitled 
to  act  as  chairman  of  said  meeting;  (2)  that  said  Allen  had 
no  authority  to  appoint  J.  F.  Wisecarver  clerk  of  said  dis- 
trict or  said  meeting;  (3)  that  all  the  proceedings  at  said 
meeting  by  both  factions  were  illegal  and  void. 

G.  6r.  Bingham,  district  attorney,  and  James  McCain,  for 
Ai)i)ellant. 

The  principal  question  involved  is  the  validity  of  the 
school  meeting  referred  to  in  the  pleadings  and  findings  of 
fact  of  the  trial  court.  Section  2G01,  Hill's  Code,  provides 
"The  oldest  in  oflice  of  the  directors  present  shall  act  as 
chairman  of  all  meetings;  and  in  case  neither  of  the 
directors  is  present,  the  qualified  voters  present  shall  elect  a 
chairman." 

The  clerk  of  the  district  refused  to  act  as  secretary  of  the 
meeting.  The  election  of  an  oSicer  pro  teiiiy  in  the  absence 
or  refusal  of  the  proper  officer  to  act,  is  a  power  inherent  in 
every  j)arliamentary  or  deliberative  body.  {Budd  v.  WaUa 
Walla  Print.  &  Pub.  Co.   2  Wash.  T.  347^ 
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The  secretary  of  that  meeting  was  either  a  de  fado^r  a  de 
jure  officer.  If  tlie  former  only,  his  official  acts  are  valid  and 
cannot  be  collaterally  attacked.  {Norton  v.  SMby  Co.  118  U.  S. 
425-454;  Stale  v.  Qin-oS,  38  Conn.  449,  9  Am.  Rep.  409; 
Taylor  y/SkrinCy  3  Brev.  516;  Carleion  w.  People,  10  Mich. 
250;  (Xarlcv.  Oommonwealth,  29  Pa.  129;  Brovm  v.  (yConnell, 
36  Conn.  432,  4  Am.  Rep.  89 ;  Blackburn  v.  Staiey  3  Head, 
690;  F<ywler  v.  Beebe^  9  Mass.  231,  6  Am.  Dec.  62;  Stale  ex 
rd.  Duffan  v.  Farrier,  47  N.  J.  L.  383.) 

There  is  such  an  office  as  secretary  of  a  school  meeting. 
(Hiirs  Code,  §§2623,2612.) 

The  court  having  found  that  the  meeting  at  which  the 
defendant  claims  to  have  been  elected  was  an  illegal  meet- 
ing, the  state  is  entitled  to  judgment  of  ouster,  whether  the 
relator  was  lawfully  elected  or  not.  (People  ex  rel.  Koemer 
V.  Ridgley,  21  111.  65;  Clark  y.  2he  People  ex  rel.  Cranes  15 
111.  213;  People  ex  rel  Keeler  v.  Robertson,  27  Mich.  116; 
State  ex  rel.  Law  v.  Saxon,  25  Fla.  342.) 

N.  L.  Bvller,  Jno.  J.  Daly,  and  W.  D.  Fenton,  for  Respondent. 

The  findings  of  fact  are  conclusive  upon  both  parties. 
{Hicklin  v.  McClear,  18  Or.  126.) 

By  virtue  of  Beeler's  election  to  fill  a  vacanqy,  he  suc- 
ceeded to  all  of  the  rights  of  the  oldest  director  in  office 
whose  successor  he  was.  The  body  of  voters  presided  over 
by  him  alone  constituted  the  legal  meeting.  It  had  the 
clerk,  the  records  and  the  sanction  of  two  directors.  The 
other  faction  had  no  authority  to  proceed.  (Hill's  Code, 
§  2601.) 

Section  2601,  Hill's  Code,  which  provides  that  "the  oldest 
in  office  of  the  directors  present  shall  act  as  chairman," 
relates  rather  to  the  term  than  to  the  person  of  the  incum- 
bent. The  right  belongs  to  the  term  and  not  to  the  incum- 
bent. 

Upon  the  findings  defendant  is  entitled  to  have  the  pro- 
ceedings against  him  dismissed  and  to  recover  costs. 

Strahan,  C.  J. — The  main  question  presented  by  this 
record  is  this:     Was  G.  M.  Allen  or  J.  P.  Beeler  the  oldest 
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in  oflBce  of  the  directors  present  at  the  school  meeting  men- 
tioned, and  therefore  had  the  right  to  act  as  chairman  of 
the  meeting?  The  meaning  of  the  language  employed  in 
the  act  must  determine  the  question.  The  section  is  as 
follows:  "Section  2G01.  The  oldest  in  office  of  the  directors 
present  shall  act  as  chairman  of  all  meetings;  and  in  case 
neither  of  the  directors  is  present,  the  qualified  voters 
present  shall  elect  a  chairman." 

The  findings  show  when  Mr.  Beeler  became  a  director, 
which  is  subsequent  in  time  to  Allen's  accession  to  office. 
In  other  words,  it  appears  from  the  record  that  Allen  was 
older  in  office  than  Beeler;  and  unless  the  force  of  this  fact 
is  broken  in  some  way,  the  question  is  resolved  in  appellant's 
favor.  Counsel  concedes  this  in  effect,  unless  the  law  means 
the  term  for  which  the  director  is  serving;  but  this  construc- 
tion is  too  strained  and  theoretical.  The  law  was  enacted 
for  plain,  practical  people,  to  be  applied  to  their  own  affairs 
in  the  government  of  the  school  districts  in  the  state,  and 
the  plainest  and  most  obvious  import  of  the  words  used  is 
to  l)e  preferred.  When  the  law  says  "  the  oldest  in  office,' 
it  means  the  director  who  has  held  office  for  the  longest 
time  under  an  election.  The  object  of  this  requirement,  no 
doubt,  was  that  there  might  be  some  one  in  the  chair  who 
would  be  acquainted  with  the  business  affairs  of  the  district, 
and  able  to  assist  in  giving  to  the  transactions  of  the  meet- 
ing such  intelligent  direction  and  assistance  as  the  wants  of 
the  district  might  require.  It  results  from  this  construction 
that  Allen  was  the  oldest  in  office  of  the  directors  present, 
and  therefore  had  the  authority  as  it  was  his  duty  to  preside 
as  chairman  at  that  particular  meeting. 

But  counsel  for  the  respondent  insist  that  though  Alien 
may  be  the  director  who  was  authorized  to  act  as  chairman 
of  the  meeting,  still  the  meeting  was  illegal  for  the  reason 
that  the  regular  clerk  of  the  district,  whose  duty  it  was  to 
act  as  secretary  of  that  meeting,  declined  to  do  so,  but  did 
act  as  secretary  at  another  meeting  over  which  Mr.  Beeler 
presided.    The  fifth  finding  of  fact  shows  that  when  Allen 
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called  the  meeting  to  order  he  requested  Fred  S.  Smi.h,  the 
then  clerk  of  said  district,  to  read  the  minutes  of  the  last 
meeting.  This  Smith  refused  to  do  and  refused  to  recognize 
Allen  as  the  proper  chairman  of  said  meeting.  That  there- 
upon said  Allen  appointed  J.  F.  Wisecarver  to  act  as  clerk 
of  said  meeting.  This  action,  it  is  claimed  by  the  respond- 
ent, rendered  the  proceedings  of  said  meeting  void  from  the 
beginning,  and  the  court  below  seems  to  have  been  of  the 
same  opinion,  because  it  found  as  a  conclusion  of  law  that 
neither  meeting  was  legal.  In  construing  the  school  law, 
its  object  must  never  be  lost  sight  of  The  territory  of  the 
state  is  divided  into  school  districts  which  are  public  cor- 
porations, having  the  same  dignity  in  law  as  the  largest  and 
richest  municipal  corporations  in  the  state,  and  their 
government  is  confided  to  the  residents  therein  who  are 
qualified  electors  under  the  school  law.  The  objects  of  these 
corporations  are  in  furtherance  of  the  public  policy  of  the 
state,  to  build  up  and  maintain  within  its  borders  a  system 
of  common  schools,  whereby  all  the  children  of  the  state 
may  enjoy  some  reasonable  educational  advantages.  No 
greater  or  more  sacred  trust  could  have  been  assumed  by 
the  state,  and  it  employs  these  public  corporations  as 
instruments  to  carry  this  trust  into  effect.  Viewing  the 
school  law^  in  this  light,  we  would  not  like  to  hold,  if  it  can 
be  avoided,  that  either  the  mistake  or  caprice  of  one  man 
could  destroy,  arrest  or  nullify  the  proceedings  which  the 
law  requires  to  be  taken  at  a  school  meeting.  If  a  school 
clerk  may  exercise  the  sovereign  power  of  withholding  his 
recognition,  in  such  case,  and  thereby  destroy  the  legality 
of  a  meeting  which  would  otherwise  be  legal  an^  proper,  he 
may  arrest  the  proceedings  of  his  district  for  an  indefinite 
time,  and  as  long  as  he  remains  in  office  paralyze  the  cor- 
porate powers  of  his  district,  and  thus  defeat  the  pur- 
poses of  the  law.  But  no  such  power  can  be  claimed  for 
him.  On  the  contrary,  if  he  fail  or  refuse  to  discharge  his 
duties,  other  instrumentalities  may  be  employed. 
The  requirements  of  the  statute  in  relation  to  who  shall 
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be  secretary  of  the  meeting  are  directory  merely  and  not  man- 
datory. {Higgins  v.  Eeed,  8  Iowa,  298,  74  Am.  Dec.  305; 
Burgess  v.  Foe,  2  Gill,  254;  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  64.)  And  section  293,  Dillon  on  Munic.  Corp.  says: 
**  Corporations  have  the  incidental  power,  if  the  regular  clerk  is 
temporarily  absent,  to  a[)point  a  private  person  a  clerk  pro  tern. 
for  the  purpose  of  making  the  entries  of  what  is  transacted  at 
the  corporate  meeting.  His  entries  made  by  the  direction  of 
the  corporate  authorities,  or  entries  made  by  the  regular 
clerk  from  memoranda  furnished  by  the  clerk  pro  tern.,  are 
competent  evidence  of  the  proceedings  of  the  meeting." 
{Hutchinson  v.  Pratt^  11  Vt.  402.)  But  counsel  claim  that  if 
the  meeting  when  lawfully  convened  may  appoint  a  secre- 
tary pro  tem.j  the  chairman  has  no  such  power.  This  is  a 
highly  technical  objection  and  cannot  prevail.  When  the 
•  chairman  announced  the  appointment  in  the  presence  of 
the  meeting,  and  the  secretary  served  without  a  single  objec- 
tion from  any  one,  the  act  of  the  chairman  became  the  act 
of  the  meeting.  It  follows  from  what  has  been  said  that 
the  second  and  third  findings  of  law  by  the  court  were 
erroneous,  as  well  as  the  judgment,  and  must  be  reversed; 
but  as  no  error  intervened  during  the  trial  up  to  the  findings 
of  law  by  the  court,  it  is  unnecessary  to  order  a  new  trial, 
as  final  judgment  may  be  entered  here  on  the  findings  of 
fact.  Our  conclusions  of  law  are  indicated  in  this  opinion. 
Let  judgment  of  ouster  be  entered  against  the  defendant, 
and  a  further  judgment  in  favor  of  the  relator  admitting 
him  into  the  office  of  school  director  named  in  the  pleading. 


[Filed  Noyember  34,  1890.] 
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20  126      T.  L.  BUTLER,  Administrator,  v.  IRA  S.  SMITH. 

a26    448 
S  ?li  Notice  of  Appeal— Service  on  Pabty  ob  ArfOENEY.— CaaeB  reviewed  and  Lfndleu  ▼. 

|J£— S  WaUis,  2  Or.  203,  followed, 

ffl   442I  Execution— Return— Payment  op  Money  to  the  Clerk.— SubdlTision  S,  section  296, 
S9   461  Hiirs  Code,  requires  a  sheriff  upon  return  of  an  execution  to  pay  the  money 

I  20    126         realized  thereon  to  the  clerk ;   hfld,  in  an  action  against  the  sheriff  to  recover  Ihe 

I  47    I6O1         surplus  realized  ftom  the  sale  of  land  over  and  above  the  sum  due  on  a  decree  of 
foreclosure,  that  the  complaint  was  demurrable  which  fkiled  to  allege  that  the 
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sfaeriff  neglected  or  failed  to  pay  snch  money  to  the  clerk  at  the  time  his  writ  was 
returnable,  and  that  for  the  want  of  such  allegation  it  is  to  be  presumed  that  official 
duty  has  been  regularly  performed. 
6DXPLU8  MoviTS  Arising  from  Salb  of  MoRTOAasD  Premises— Widow's  Dower.— a 
wife's  inchoate  right  of  dower  attaches  to  the  surplus  moneys  realized  upon  a  sale 
of  the  husband's  lands  upon  a  decree  of  foreclosure,  and  her  interest  in  the  fund 
will  be  protected  against  the  deceased  husband's  creditors,  but  her  rights  cannot  be 
litigated  in  an  action  to  recover  the  ftind  In  a  case  where  she  is  not  a  i>arty. 

P08BE98I0N  OF  THE  PROPERTY  OF  DECEASED— RIGHT  OF  ADMINISTRATOR.— The  adminis- 
trator is  entitled  to  the  possession  of  all  the  property  ot  the  deceased,  both  real  and 
personal,  for  the  purpose  of  administration ;  but  the  county  court  has  power  to 
protect  the  widow's  dower  Interest  In  moneys  in  the  hands  of  snch  administrator. 

Polk  county :  R.  P.  Boise,  Judge. 

PlaintiflF  appeals.    AflSrmed. 

This  case  comes  Here  on  a  demurrer  to  the  plaintiflF's  com- 
plaint which  was  sustained  in  the  court  below.  The  sub- 
stance of  the  complaint  is  as  follows;  The  plaintiff  is  the 
administrator  of  the  estate  of  Isaac  Vanhorn,  deceased; 
that  defendant  is  the  sheriff  of  Polk  county;  that  by  virtue 
of  an  execution  duly  issued  out  of  said  circuit  court,  January 
16, 1889,  directed  to  such  sheriff,  upon  a  certain  judgment 
and  decree  or  foreclosure  of  said  court,  in  favor  of  B.  F. 
Smith,  as  executor  of  the  estate  of  Wm.  Burns,  deceased^ 
against  Isaac  Vanhorn  and  Melissa  Vanhorn,  rendered  May 
11,  1885,  for  $2,167.50,  with  interest  thereon  at  the  rate  of 
10  pei;  cent  per  annum,  and  $200  attorney's  fees,  and  $17.G0 
costs  and  disbursements,  such  sheriff,  the  defendant,  did,  on 
February  16,  1889,  duly  sell  the  lands  described  in  the 
decree  to  one  B.  F.  Smith  for  $2,850,  a  copy  of  which  execu- 
tion and  return  of  sheriff  herein  is  set  out  and  made  a  part 
of  the  complaint  as  "Exhibit  A";  that  there  was  due  on 
said  execution  $2,415.72  and  no  more;  that  after  the  pay- 
ment of  said  $2,415.72  and  the  costs  upon  said  suit  of  $35.30, 
there  remained  in  the  hands  of  the  said  sheriff,  the  defendant, 
the  sum  of  $398.48,  payable  to  plaintiff  as  such  administrator; 
that  said  sale  was  confirmed  by  said  court  at  the  May  term 
for  the  year  1889;  that  saici  premises  at  the  time  they  were 
Bold  belonged  to  the  estate  of  said  Isaac  Vanhorn,  deceased ; 
that  said  estate  is  unsettled,  but  in  course  of  administration ; 
that  all  of  the  personal  estate  has  been  applied  and  exhausted 
in  payment  of  claims  against  the  estate  allowed  by  law,  and 
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that  there  remains  a  Iar<re  amouut  of  claims  unpaid;  that  there 
is  no  money  or  other  property  in  plaiutifif's  hands  belonging  to 
said  estate  with  wliich  to  pay  these  claims;  that  said  $398.48 
has  long  since  been  and  is  now  due  and  owing  and  payable  from 
defendant  to  plaintiff;  that  defendant  neglects  and  refuses  to  pay 
the  bame^  though  often  demanded  of  him  by  plaintiff. 

The  respondent  filed  a  motion  to  dismiss  the  appeal  on 
the  ground  that  both  the  respondent  and  his  attorney  at 
the  time  of  the  service  resided  in  Polk  county. 

Butler  &  Tovmsmd,  and  TF.  D.  Fenton,  for  Appellant. 

An  executor  or  administrator  is  entitled  to  the  possession 
and  control  of  the  estate  for  the  purposes  of  administration. 
{Leonard  v.  Grant,  8  Or.  276.) 

The  plaintiff  as  administrator  was  entitled  to  the  surplus 
after  the  satisfaction  of  the  writ  for  the  purposes  of  admin- 
istration. (1  Woerner's  Law  of  Administration,  p.  596; 
Vincent  v.  Platt^  5  Har.  169;  Vamum  v.  Meserve,  8  Allen,  158; 
1  Hiirs  Code,  §§  1120,  296,  sub.  5;  Schneider  v.  Sears,  13  Or. 
70;  Sawyer  v.  Doziei^^s  HeirSy  5  Ired.  97;  Slate  ex  rel.  Graves  v. 
Reed,  5  Ired.  357;  2  Freeman  on  Ex.  §  448.) 

The  Code  allows  the  sheriff  to  be  sued.   (1  Hiirs  Code,  §  7.) 

If  there  is  a  remedy  by  motion,  it  is  merely  cumulative. 
{Dela  Garza  v.  BootJi,  28  Tex.  478,  91  Am.  Dec.  328.) 

Daly,  Sibley  &  Eakin,  for  Respondent. 

The  surplus  remaining  after  the  debt  was  paid  was  real  estate 
and  cannot  be  recovered  by  the  administrator,  (Dunning  v. 
Ocean  Nat.  Bank,  61  N.  Y.  497,  19  Am.  Rep.  293;  Moses  v. 
Murgatroyd,  1  Johns.  Ch.  119,  7  Am.  Dec.  478;  Bogert  v.  Fur^ 
man,  10  Paige  Ch.  496.) 

The  statute  requires  the  sheriflf  to  pay  money  made  on 
execution  to  the  county  clerk,  and  it  is  not  shown  that  he 
ftiiled  to  perform  that  duty.     (1  Hill's  Code,  subd.  3,  §  296.) 

Strahan,  C.  J. —  1.  The  first  question  presented  is  the 
respondent's  motion  to  dismiss  the  appeal.  The  objection 
taken  is  that  both  the  respondent  and  his  attorney  resided 
in  Polk  county  at  the  time  of  the  service,  and  that  the 
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notice  was  served  on  the  respondent  personally  and  not  on 
bis  attorney.  This  question  has  arisen  in  this  court  several 
times,  and  it  is  to  be  regretted  that  the  decisions  on  the 
subject  are  not  entirely  uniform.  Section  531,  Hill's  Code, 
provides:  "When  a  party  is  absent  from  the  state,  and 
has  no  attorney  in  the  action  or  suit,  service  may  be  made 
by  mail,  if  his  residence  be  known ;  if  not  known,  on  the 
clerk  for  him.  When  a  party,  whether  absent  or  not  from 
the  state,  has  an  attorney  in  the  action  or  suit,  service  of 
notice  or  other  papers  shall  be  made  upon  the  attorney,  if 
he  reside  in  the  county  where  the  action  or  suit  is  pending, 
instead  of  the  party,  and  not  otherwise."  But  this  section 
must  be  construed  in  connection  with  section  537,  which 
provides:  "An  appeal  shall  be  taken  and  perfected  in  the 
manner  prescribed  in  this  section,  and  not  otherwise.  The 
appellant  shall  cause  a  notice  to  be  served  on  the  adverse 
party,"  etc.  Lindley  v.  WalliSj  2  Or.  203,  is  the  earliest 
reported  case  on  the  subject.  It  was  there  held  that  service 
of  notice  of  appeal  may  be  made  either  upon  the  party  or 
upon  his  attorney  of  record  residing  in  the  county  where 
the  trial  was  had;  outside  of  the  county,  the  service  can 
only  be  made  upon  the  party.  This  construction  was  fol- 
lowed by  Upton,  J.,  upon  the  circuit  in  Carr  v.  Ilurd,  3  Or. 
160.  It  was  again  followed  in  Bees  v.  Rees,  7  Or.  78.  In 
Watts  V.  Hoyt,  appendix  to  Session  Acts,  1872,  p.  333,  this 
court  again  followed  Lindley  v.  Wallis;  the  court,  per 
Mc Arthur,  J.,  saying:  "The  rule  of  practice  followed  in 
this  case  appears  to  be  so  obvious  and  so  well  established 
that  we  feel  justified  in  indulging  the  hope  that  all  miscon- 
ceptions in  relation  thereto  will  be  of  rare  occurrence  in  the 
future."  I  have  been  unable  to  find  this  case  elsewhere 
reported.  The  only  reported  expressions  of  this  court  which 
are  directly  opposed  to  these  authorities  are  found  in  Shir- 
ley V.  Bnrchy  16  Or.  1.  In  passing  on  the  question  as  to  who 
might  give  a  notice  of  appeal,  Thayer,  J.,  disapproved  the 
rule  of  j)ractice  announced  in  Lindley  v.  WalliSy  supra;  but 
this  was  not  necessary  to  the  decision  of  that  case.    It  was 
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only  referred  to  by  way  of  illustrating  the  particular 
question  then  before  the  court.  Besides,  it  is  believed  that 
whatever  may  be  the  individual  views  of  the  members  of 
this  court  in  relation  to  the  proper  construction  of  these  pro- 
visions of  the  Code,  it  has  already  been  settled  by  the  cases 
cited  declaring  a  rule  of  practice  which  ought  not  to  be 
departed  from.  On  a  mere  question  of  practice,  it  is  better 
that  it  should  be  fixed  and  settled  even  though  the  grounds 
of  the  opinion  may  not  be  so  manifest.  The  construction 
which  was  adopted  at  an  early  period  of  our  judicial  history 
is  convenient  in  practice,  affects  no  one's  rights  injuriously, 
has  become  well  understood  by  the  profession,  and  will  be 
adhered  to.  It  was  said  on  the  argument  that  there  are 
some  unreported  cases  at  variance  with  these  views.  We 
have  not  had  the  opportunity  of  looking  into  those  cases  or 
of  examining  the  grounds  upon  which  the  decisions  pro- 
ceeded; but  we  feel  constrained  to  say  that  if  they  are  at 
variance  with  Lindley  v.  Wallis,  mpra,  they  must  be  re- 
garded as  overruled.  The  respondent's  motion  to  dismiss 
the  appeal  cannot,  therefore,  prevail. 

2.  This  leaves  the  question  presented  by  the  demurrer  to 
the  complaint  to  be  disposed  of.  The  object  of  the  action  is 
to  recover  the  amount  realized  from  the  sale  of  the  property 
of  plaintiff's  intestate  over  and  above  the  amount  of  the 
decree  made  in  the  forclosure  suit.  Subdv.  3,  section  296, 
Hill's  Code,  directs  that  upon  the  return  of  the  execution, 
the  sheriff  shall  pay  the  proceeds  of  the  sale  to  the  clerk. 
There  is  no  allegation  in  the  comi)laint  that  the  defendant 
failed  to  perform  that  plain  duty.  In  the  absence  of  some 
allegation  by  the  plaintiff  to  the  contrary,  the  ordinary 
presumption  must  prevail  that  official  duty  has  been  regu- 
larly performed.  (Subdv.  15,  §  776,  Hill's  Code.)  Upon  the 
argument  there  was  considerable  discussion  whether  a 
demand  was  necessary  before  the  commencement  of  the 
action.  The  rule  seems  to  be,  where  the  oflScer  cannot  exon- 
erate himself  by  the  payment  of  the  money  into  court,  a 
demand  is  necessary.    (Murfree  on  Sheriffs,  §  962;  Sirns  v 
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Anderson^  1  Hill,  S.  C.  394 ;  Church  v.  Gark,  1  Root,  303 ;  -De  fa 
Gai^  V.  Booth,  28  Tex.  478, 91  Am.  Dec.  328.)  But  the  decision 
of  this  question  is  unnecessary  for  the  reasons  already  suggested. 

3.  Defendant's  counsel  suggested  that  the  plaintiff  in  his 
representative  capacity  was  not  entitled  to  the  money  sought 
to  be  recovered  for  the  purposes  of  administration,  for  the 
reason  that  the  same  is  to  be  regarded  as  land  and  the 
widow  of  the  estate  would  be  entitled  to  dower  therein.  The 
better  view  is  that  the  wife's  inchoate  right  of  dower  in  the 
husband's  lands  follows  the  surplus  moneys  raised  by  a  sale 
in  virtue  of  the  power  of  sale  in  a  mortgage  executed  by 
her  with  her  husband,  and  will  be  protected  against  the 
claims  of  her  husband's  creditors.  {Vartie  v.  Underwood,  18 
Barb.  561.)  She  has  a  dower  in  the  surplus  as  she  had  in 
the  land  before  sale.  {Mathews  v.  Duryee,  45  Barb.  69.)  But 
this  right  of  the  widow  to  dower  in  this  money  in  no  man- 
ner interferes  with  the  right  of  the  administrator  to  the 
possession  and  control  of  the  property  of  the  deceased,  both 
real  and  personal,  and  to  receive  the  rents  and  profits 
thereof  until  the  administration  is  completed  or  the  same 
is  surrendered  to  the  heirs  or  devisees  by  order  of  the  court 
or  judge  thereof  (Hill's  Code,  §  1120.)  No  doubt  the 
county  court  of  Polk  county  will  at  the  proper  time  make 
the  necessary  orders  in  respect  to  this  fund  to  fully  secure 
her  dower  interest  in  this  fund ;  and  if  an  order  should  be 
made  which  injuriously  affects  her  intfjrests,  it  will  be  time 
enough  for  her  to  complain.  In  any  event,  the  sheriff  does 
not  represent  her  interests,  nor  can  her  rights  be  litigated 
m  this  case.  If  the  plaintiff  shall  hereafter  apply  to  the 
county  clerk  of  Polk  county  for  this  money  and  fail  to 
receive  it,  he  will  then  be  entitled  to  such  remedy  as  the 
law  affords  in  such  case  against  the  defaulting  officer.  But 
in  this  action  the  court  is  unable  to  afford  him  any  relief. 

Let  the  judgment  be  affirmed. 
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JAMES  FLOWER  v.  P.  BARNEKOFF. 

Pabtnkbship  to  Spkcdlatb  in  Real  Estate— Statute  op  Frauds.— A  yalld  contract 
of  partnership  for  the  purpose  of  speculation  in  real  estate  may  be  made  by  parol. 

Id.— Executed  Pakoi.  aokkement— Partner  Estopped  to  Deny  Validity.— In  a  suit 

by  one  of  the  partners  for  an  accounting  of  the  proflts  realized  under  such  an 

agreement,  after  the  same  has  been  executed,  a  partner  who  ha^  received  the 

entire  proflU  is  estopped  from  claiming  that  the  agreement  is  void  under  the  statute 

'         of  frauda 

Id.— When  rr  Exists  in  Relation  to  Land  Purchases.— Where  two  persons  agree 
jointly  to  secure  an  option  on  a  tract  of  land  for  the  purpose  of  jointly  selling  the 
land  and  sharing  in  the  profits  of  the  transaction,  they  are  partners  as  betwee:i 
themselves  for  that  transaction  and  owe  to  each  other  the  rights  and  duties  of  that 
relation  although  the  option  may  be  taken  in  the  name  of  one  of  the  parties. 

Cask  in  Judgment.— Evidence  examined  and  held  to  constitute  a  partnership 

Yamhill  county :  R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  a  suit  in  equity  for  a  dissolution  of  a  partnership 
and  for  an  accounting.  The  complaint  alleges  that  the  con- 
tract of  partnership  was  entered  into  betw^een  the  plaintiff 
James  Flower  and  the  defendant  F.  BarnekofiF  on  March  10, 
1889,  and  that  it  had  for  its  object  the  purchase  on  partner- 
ship account  of  an  option  upon  certain  lands  of  one  H.  A. 
Tucker,  lying  and  adjacent  to  the  town  of  McMinnville,  Yam- 
hill county,  Oregon.  The  purpose  of  the  partnership  so 
formed  was,  as  soon  as  the  privilege  had  been  secured,  to 
plat  the  land  as  an  addition  to  McMinnville  and  to  put  it 
upon  the  market  in  the  shape  of  town  lots  and  blocks.  Each 
partner  was  to  pay  half  of  all  expenses,  and,  upon  the  prop- 
erty being  sold,  was  to  receive  half  of  what  was  left  of  the 
proceeds  after  providing  for  the  purchase  price  to  be  paid 
Tucker.  It  was  understood  and  agreed  at  the  time  the  part- 
nership was  formed  that  Flower  should  have  the  special  and 
exclusive  charge  of  that  part  of  the  firm  busine*ss  which 
related  to  the  platting  of  the  land  and  putting  it  on  the 
market.  In  pursuance  to  this  partnership,  and  as  a  member 
of  the  firm,  Barnekoff  succeeded  in  getting  a  sixty-days' 
option  from  Tucker  on  March  14, 1889,  for  which  he  paid 
him  $100  cash,  the  purchase  price  agreed  upon  being  $150 
an  acre.    This  option  Barnekoff  took  into  his  own  name, 
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but  for  and  in  behalf  of  the  firm.  BarnekoflF  reported  to 
Flower  what  he  had  done,  and  Flower  approved  of  it,  and 
then  and  there  agreed  to  stand  his  half  of  the  loss  in  the 
event  of  their  not  being  able  to  turn  over  the  purchase 
within  sixty  days,  to  which  agreement  Barnekoff  then  and 
there  became  a  party.  The  plaintiff  at  once  set  to  work  to 
carry  out  his  part  of  the  partnership,  and  before  May  1, 1889, 
had  secured  a  purchaser  for  the  entire  tract,  able,  willing 
and  ready  to  buy  the  same  at  an  agreed  price  of  $200  per 
acre.  On  that  day  Barnekoff,  taking  advantage  of  the  fact 
that  the  option  stood  in  his  own  name,  sold  the  land  to  the 
Investment  Company  of  Portland  for  $18,022,  which  was  at 
the  rate  of  $200  per  acre,  without  the  knowledge  or  consent 
of  Flower  and  in  fraud  of  his  rights  under  the  partnership 
agreement.  Barnekoff  now  refuses  to  account  with  Flower 
for  the  profits  thus  made,  viz.:  $4,505.50. 

The  answer  denies  each  and  every  allegation  of  the  com- 
plaint except  that  the  defendant  secured  the  Tucker  option 
in  his  own  name  and  that  he  sold  the  land  to  the  investment 
company  at  a  profit  of  $4,505.50. 

The  case  was  sent  to  a  referee  to  take  testimony;  and  upon 
the  coming  in  of  his  report,  a  decree  was  entered  dismissing 
plaintiff's  complaint,  from  which  this  appeal  is  taken. 

Milton  W.  Smith,  and  Walter  S.  Perry,  for  Appellant. 

The  relations  of  the  parties  as  shown  by  the  testimony 
constituted  a  partnership.  {Bertliold  v.  Goldsmith,  24  How.  536 ; 
/trader  v.  White,  2  Neb.  348,  350;  3  Keut  Com.  note  6;  In  re 
Francis,  2  Sawy.  286 ;  Cogswell  v.  Wilson,  11  Or.  371 ;  Morse  v. 
liichmond,  97  111.  303;  1  Bates,  Partnership,  18.) 

The  agreement  relied  upon  by  plaintiff  is  not  within  the  stat- 
ute of  frauds.  {Knott  v.  Knott,  6  Or.  142 ;  Chester  v.  Dickerson, 
54  N.  Y.  1,  7-8,  13  Am.  Rep.  550;  Traphagen  v.  Bart,  67 
N.  Y.  30,  33;  King  v.  Barnes,  109  N.  Y.  267,  285;  Smith  y. 
Tarllon,  2  Barb.  Ch.  336;  Richards  v.  Grinnell,  63  Iowa,  44,  50 
Am.  Rep.  727;  Treat  v.  Hiles,  68  Wis.  344,  60  Am.  Rep.  858; 
Mornll  V.  Colehour,  82  111.  618;  WaUace  y.  Carpenter,  85  III. 
690;  Holmes  v.  McOray,  51  Ind.  358, 19  Am.  Rep.  735 ;  NeioeU 
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V.  Cochran,  41  Minn.  374;  Black  v.  Black,  15  Ga.  449 ;  Welland 
V.  Iluber,  8  Nev,  203;  Coward  v.  Clanton,  79  Cal.  23,  26; 
Hunter  v.  Whitehea^l,  42  Mo.  624 ;  Hirbour  v.  Heeding,  3  Moot. 
16;  Morley  v.  Ennis,  2  Colo.  300;  Meagher  v.  Reed,  14  Colo. 
335;  Browne's  Statute  of  Frauds,  §  260,  et  aeq.) 

The  controlling  question  is,  were  they  partners?  If  they 
were,  the  fact  that  Flower's  promise  to  reimburse  BarnekofiF 
was  subsequent  to  the  purchase  of  the  option,  cuts  no  figure. 
(W(yrm8er  v.  Meyer,  54  How.  Pr.  189;  Bopp  v.  Fox,  63  111. 
540;  Southon  White  Lead  Co.  v.  Haaa,  73  Iowa,  399;  Gray  v. 
Palmer,  9  Cal.  616;  Newell  v.  Cochran,  41  Minn.  374;  Palmer 
V.  I)/let*,  15  Minn.  (Gil.  eel.)  106;  Wood  v.  Cidlen,  13  Minn. 
(Gil.  ed.)  395;  Cunningham  v.  Litilefidd,  1  Edw.  Ch.  104; 
Canada  v.  Barksdale,  76  Va.  899 ;  Brinkley  v.  liaskina,  48 
Tex.  225;  RusseU  v.  Gree?i,  10  Conn.  269;  Fisher  v.  Si^-ec/,  67 
Cal.  228;  Yeoman  v.  Lasley,  40  Ohio  St.  190;  HiileU  v.  Jair- 
6a?ii«,  icZ.  233;  In  re  Warren,  2  Ware  (Dav.),  320;  1  Bates, 
Partnership,  §  86.) 

There  can  be  no  question,  we  take  it,  that  there  may  be  a 
partnership  for  a  single  transaction,  and  that  that  transaction 
may  have  to  do  exclusively  with  land.  {Kelley  v.  Bourne,  15 
Or.  476;  Qageii  v.  Kilboume,  1  Black,  346;  Thompson  v. 
Botoman,  6  Wall.  316;  Sage  v.  Sha^man,  2  N.  Y.  417.) 

Should  this  court  be  of  the  opinion  that  the  contract  in  this 
case  was  not  one  of  partnership,  but  that  it  was  one  for  a  pur- 
chase and  sale  on  joint  account,  as  individuals,  we  claim  that 
the  case  is  that  of  an  implied  trust.  {Nixon^s  Appeal,  13 
P.  F.  S.  (63  Pa.  St.)  279;  Dryden  v.  Hanicay,  31  Md.  254, 
100  Am.  Dec.  61 ;  Wallace  v.  Carpenter,  85  111.  590;  Boyd  v. 
McLean,  1  Johns.  Ch.  582.) 

Again,  should  the  court  construe  the  contract  in  proof  as 
neither  a  partnership  nor  a  joint  venture,  but  as  an  agency, 
the  law  is  clear  that  the  statute  of  frauds  has  no  application. 
{Trowbridge  v.  Wethcrbee,  11  Allen,  361 ;  Wctherbee  v.  Potter, 
99  Mass.  354;  Hess  v.  Fox,  10  Wend.  437;  Colemun  v.  Eyre, 
45  N.  Y.  38;  Miller  v.  Kendig,  55  Iowa,  174;  Carr  v.  Leavitt, 
64  Mich.  540;  LinscoU  v.  McLUire,  15  Me.  201,  33  Am.  Dec. 
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602 ;  Bunnd  v.  Taintor,  4  Conn.  668 ;  Briice  v.  Hastings,  41 
Vt  380,  98  Am.  Dec.  692;  Snyder  v.  Wolford,  33  Minn.  175, 
63  Am.  Kep.  22.) 

Our  prayer  including  general  relief,  and  the  main  object 
of  the  suit  being  an  account,  we  submit  that  Mr.  Flower  is 
entitled  to  that  account  under  any  phase  of  the  proof — 
partner,  agent  or  joint  owner.  (Seymour  v.  Freer,  8  Wal. 
202;  Brower  v.  Brower,  29  Fed.  Rep.  485;  Miller  y.  Lord,  11 
Pick.  11;  1  Story,  Eq.  Jur.  §§  27-8,31-2,437,  439;  1  Pom- 
eroy,  Eq.  Jur.  §§  239,  241-2;  1  Daniell,  Ch.  PI.  and  Prac- 
381  et  seq,) 

W.  D.  &  F.  W.  Fenton,  for  Respondent 

The  testimony  does  not  establish  the  fact  of  partnership. 
Even  if  there  was  an  agreement  for  a  partnership,  it  was 
merely  executory.  But  the  plaintiff's  testimony,  at  best, 
simply  tends  to  prove  a  proposition  that  the  plaintiff  and 
defendant  should  become  joint  owners  or  tenants  in  common 
in  this  contract  or  land — not  partners.  (1  Collyer's  Law  of 
Partnership,  §  3,  note,  p.  12;  1  Collyer's  Law  of  Partnership, 
§  18,  note  4;  Hopkins  v.  Forsyfhe,  14  Pa.  St.  34,  63  Am.  Dec. 
513;  1  Bates  on  Partnership,  §  78;  1  Liudley  on  Partnership, 
32,  note  15;  G-roves  v.  Tollman,  8  Nev.  178.) 

There  was  no  consideration  for  the  alleged  agreement  of  part- 
nership. It  was  clearly  nudum padujn,  (1  Bates  on  Partnership, 
§  2 ;  Mitchell  v.  CfNeale,  4  Nev.  504;  1  Lindley  on  Partnership, 
81-82,  note  1;  Frothingliam  v.  Seymour,  118  Mass.  489.) 

TliC  remedy  of  plaintiflF  is  not  in  equity,  but  at  law.  {Hill 
V.  Palmer,  56  Wis.  123,  43  Am.  Rop.  703 ;  Treat  v.  Hiles,  68 
Wis.  344;  Bromau  v.  McKee,  63  Mich.  454;  Raub  v.  Smith, 
61  Mich.  543,  1  Am.  St.  Rep.  619;  Doyle  ei  at.  v.  Bailey  et  al. 
75  111.418;  5  Oilman,  402.) 

If  there  was  an  agreement  for  a  partnership,  it  was  oral, 
and  never  having  been  executed  or  in  part  performed,  and 
being  to  buy  a  particular  tract  of  land  and  sell  again,  con- 
templated that  plaintiflf  should  procure  a  distinct  and  certain 
interest  in  real  estate,  and  the  same  was  therefore  void  under 
the  statute  of  frauds,     (1   Bates  on   Partnership,  301-302; 
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4  Lindley  on  Partnership,  101;  Green  v.  Drummond,  31  Md. 
79 ;  Kayser  v.  Maugham^  8  Colo.  239 ;  Van  Troiha  v.  Bamberger, 
15  Colo.  1.) 

All  the  authorities  agree  that  a  contract  like  the  one  described 
in  this  case  is  void.  (1  Warvelle  on  Vendors,  183;  Rawdon  v. 
Dodge,  40  Mich.  697;  Levy  v.  AWi,  45  N.  Y.  589;  Brosnau 
V.  McKee,  63  Mich.  454;  liaub  v.  Smiih,  61  Mich.  543;  1  Am. 
St.  Rep.  619;  Wrigid  v.  DeGroff,  14  Mich.  163;  Scott  v.  Bmh, 
29  Mich.  523 ;  Erben  v.  Lorillard,  19  N.  Y.  299;  Smith  v.  Bum- 
ham,  3  Sumner,  435  (U.  S.  Cir.);  Bailey  et  aL  v.  Hementcay  d 
al.  147  Mass.  328;  Parsom  v.  Phelan,  134  Mass.  109;  Bird  v. 
Morrison  et  aL  12  Wis.  172,  Leading  Case;  Dunphy  v.  Ryan, 
116  U.  S.  491;  Allen  v.  Richard,  83  Mo.  59;  McCormick's 
Appeal,  57  Pa.  St.  54,  98  Am.  Dec.  191.) 

Bean,  J. —  It  is  contended  by  respondent  at  the  outset  of 
this  case  that  the  agreement  of  the  parties,  if  a  contract  of 
partnership,  being  for  a  partnership  to  deal  in  real  estate,  is 
void  under  the  statute  of  frauds,  because  not  in  writing. 
This  question  has  been  much  discussed  by  the  courts,  and 
there  is  considerable  conflict  in  the  adjudged  cases.  On  the 
one  hand,  it  is  claimed  that  a  parol  agreement  for  a  partner- 
ship to  deal  in  lands  would  be  within  the  statute  which 
provides  that "  no  estate  or  interest  in  real  property  *  *  * 
can  be  created,  transferred,  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or  other  instrument  in 
writing,  subscribed  by  the  party  creating,  transferring,  or 
declaring  the  same."  (1  Hill's  Code,  §  781.)  And  to  this 
effect  is  the  case  of  Smith  v.  Burnham,  3  Sumn.  435.  On 
the  other  hand,  there  are  many  authorities  which  hold  that 
such  an  agreement  is  not  within  the  statute,  for  the  reason 
that  the  real  estate  is  treated  in  equity  as  personal  proj^erty 
for  all  purposes  of  partnership.  {Dale  v.  IlamiUony  5  Hare, 
369 ;  Essex  v.  Essex,  20  Beavan,  449;  Chester  v.  Dickerson,  54 
N.  Y.  1, 13  Am.  St.  Rop.  550.)  The  question  is  ably  and  exhaust- 
ively examined  in  Dale  v.  Ilarailton,  and  the  conclusions  reached 
by  the  vice  chancellor  in  that  case  seem  to  us  to  be  supported 
both  by  reason  and  authority.    The  general  doctrine  is  there  laid 
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down  that  "a  partnership  agreement  between  A  &  B  that 
they  should  be  jointly  interested  in  a  speculation  for  buy- 
ing, improving  for  sale  and  selling  lands,  may  be  proved 
without  being  evidenced  by  a  writing  signed  by  or  by  the 
authority  of  the  party  to  be  charged  therewith  within  the 
statutes  of  frauds,  and  such  an  agreement  being  proved,  A 
or  B  may  establish  his  interest  in  land,  the  subject  of  the 
partnership,  without  such  interest  being  evidenced  by  any 
writing."  In  Chester  y.  Dickerson  it  is  said:  "Most  of  the 
conflict  in  the  authorities  has  arisen  in  controversies  about 
the  title  to  the  real  estate  after  the  dissolution  of  the  part- 
nership or  the  death  of  one  of  the  partners.  But  suppose 
two  persons  by  parol  agreement  enter  into  a  partnership  to 
speculate  in  lands,  how  do  they  come  in  conflict  with  the 
statute  of  frauds?  No  estate  or  interest  in  lands  has  been 
granted,  assigned  or  declared.  When  the  agreement  is 
made,  no  lands  are  owned  by  the  firm  and  neither  party 
attempts  to  convey  or  assign  any  to  the  other.  The  contract 
is  a  valid  one,  and  in  pursuance  of  this  agreement  they  go 
on  and  buy,  improve  and  sell  lands.  While  they  are  doing 
this,  do  they  not  act  as  partners  and  bear  a  partnership 
relation  to  each  other?  Within  the  meaning  of  the  statute, 
in  such  case,  neither  conveys  or  assigns  any  land  to  the 
other,  and  hence  there  is  no  conflict  with  the  statute.  The 
statute  is  not  so  broad  as  to  prevent  proof  by  parol  of  an 
interest  in  lands;  it  is  simply  aimed  at  the  creation  of  con- 
veyances of  an  estate  in  lands  without  a  writing." 

In  Knott  v.  KnoU,  6  Or.  146,  Watson,  J.,  in  discussing  this 
question,  says:  "  While  there  is  a  conflict  in  the  authorities, 
many  of  the  courts  have  followed  the  decision  in  Smith  v. 
Bumham,  We  regard  the  doctrine  laid  down  in  Dale  v- 
Hamilton  as  better  adapted  to  the  course  of  business  in  this 
country,  where  mercantile,  manufacturing  and  various  other 
partnerships  are  necessarily  compelled  in  the  course  of  their 
business,  the  investment  of  their  capital  and  the  collection 
of  d^bts  due  them,  to  become  the  owners  of  real  property.' 
While  the  case  just  referred  to  was  not  a  partnership  formed 
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for  the  purpose  of  dealing  in  real  estate,  the  decision  shows  the 
tendency  of  this  court  to  follow  Dale  v.  Hamilton  rather  than 
Smith  V.  Bumham. 

From  a  careful  examination  of  the  authorities,  we  are  of  the 
opinion  that  a  valid  contract  of  partnership  for  the  purpose  of 
speculating  in  real  estate  may  be  made  by  parol.  {Traphagen  v. 
JBurt,  67  N.  Y.  30;  King  v.  Barnes,  109  N.  Y.  267 ;  Richards  v. 
Ghinnell,  63  Iowa,  44,  60  Am.  Rep.  727 ;  Treai  v.  HUea,  68  Wis. 
344, 60  Am.  Rep.  858 ;  Wallace  v.  Carpenter,  85  111.  590 ;  Holmes 
V.  McOray,  51  Ind.  358, 19  Am.  Rep.  735;  Newell  v.  Cochran^ 
41  Minn.  347;  Black  v.  Black,  15  Ga.  445 ;  Coward  v.  Qaniony 
79  Cal.  23 ;  Meagher  v.  Reed,  14  Colo.  335.)  Many  of  the  cases 
above  cite<l  go  much  further  than  is  necessary  for  us  to  go  in  this 
case  in  order  to  admit  the  proof  of  the  formation  of  the  partner- 
ship here.  The  contract  does  not  in  any  way  affect  the  title  to 
real  estate,  nor  does  the  present  controversy  involve  any  such 
question.  The  subject  matter  of  the  contract  was  the  profits  to 
be  realized  from  the  sale  of  the  Tucker  land,  and  the  contro- 
versy here  is  as  to  such  profits.  The  contract  of  purchase  from 
Tucker  was  not  secured  to  hold  as  land  or  with  any  inten- 
tion of  ultimately  vesting  the  legal  title  in  the  partnership, 
but  for  the  purpose  of  sale  and  the  acquisition  of  profits.  It 
was  secured  simply  as  an  article  of  commerce  and  for  specu- 
lation. No  controversy  exists  here  about  the  title  to  any 
land  taken  or  owned  by  the  partners,  but  it  simply  relates  to 
the  conduct  of  the  defendant  while  he  was  acting  as  a  partner; 
and  in  such  a  case  the  statute  of  frauds  certainly  cannot  be 
invoked  to  defeat  this  suit.  The  object  of  the  alleged  part- 
nership has  been  accomplished,  and  this  suit  is  for  the  pur- 
pose of  adjusting  the  accounts  between  the  parties.  This  is  a 
matter  over  which  a  court  of  equity  has  jurisdiction,  and  the 
defendant  cannot,  after  the  contract  has  been  executed,  and 
the  profits  of  the  transaction  gone  into  his  hands,  be  heard  to 
say  that  the  contract,  under  which  tli'e  profits  were  realized, 
is  void  under  the  statute  of  frauds.  (Coward  v.  Clanton,  79 
Cal.  23;  3IorriU  v.  Cbleliour,  82  111.  619;  Chester  v.  Dickerson^ 
54  N.  Y.  1.) 
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The  next  question  presents  more  diflBculty  and  relates  to 
the  allegations  of  partnership  set  up  in  the  complaint  and 
denied  in  the  answer.  The  defendant  Barnekoft  resides  at 
McMinnville  and  is  engaged  in  the  milling  business,  while 
the  plaintiff  is  a  real-estate  dealer  in  Portland.  About  the 
first  of  March,  1890,  defendant,  desiring  to  purchase  some 
land  for  use  in  his  business,  applied  to  one  H.  A.  Tucker, 
who  owned  a  tract  of  land  containing  ninety  acres  adjoin- 
ing defendant's  mill  property  with  that  object  in  view;  but 
Tucker  refused  to  divide  his  land  or  sell  any  portion  with- 
out selling  the  entire  tract.  The  defendant  then  called 
upon  plaintiff,  with  whom  he  had  had  previous  dealings, 
for  the  purpose  of  obtaining  his  assistance  in  securing  a 
purchaser  for  the  Tucker  land.  What  took  place  between 
the  parties  is  thus  related  by  plaintiff:  "In  Mr.  Barnekoff 's 
visits  to  our  oflSce  he  had  several  times  mentioned  the  fact 
of  a  tract  of  land  abutting  on  the  town  adjoining  his  mill 
property  that  he  thought  could  be  secured.  After  conver- 
sation and  consultation  with  him,  we  concluded  we  could 
handle  the  property,  the  price  being  satisfactory  in  our  view. 
It  was  mutually  agreed  that  we  would  secure  a  contract  on 
the  land,  consisting  of  ninety  acres.  The  matter  was  all 
talked  over  and  fully  understood  before  any  proceedings 
were  taken  towards  securing  the  land.  First,  it  was  sug- 
gested to  procure  a  contract  on  the  land  on  the  most  favor 
able  terms  possible,  a  small  payment  to  be  made  to  secure 
the  land  in  lieu  of  a  bond  for  a  deed.  *  *  *  Jt  ^yas 
agreed  that  the  contract  should  be  taken  in  the  name  of  F- 
Barnekoff  so  as  to  create  no  suspicion  of  a  movement  in  or 
around  McMinnville;  Mr.  Barnekoff  assuring  me  that  he 
would  stand  a  better  chance  of  getting  the  contract  in  his 
name  than  by  using  the  name  of  a  non-resident,  as  he  had 
had  previous  business  transactions  with  Mr.  Tucker  in  lands. 
*  *  *  The  agreement  was  that  a  contract  should  be  se- 
cured on  this  land  for  as  small  a  sum  as  possible;  *  *  * 
that  the  entire  handling  of  the  property  after  securing  such 
a  contract  would  be  left  with  myself.    The  profits,  if  any, 
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arising  from  the  handling  were  to  be  divided  share  and 
share  alike,  and  the  losses,  if  any,  in  the  same  proportion. 
This  was  with  Barnekoff  and  myself.  *  *  *  On  March 
14th,  Mr.  Barnekoff  did  secure  a  contract  on  this  identical 
piece  of  property  by  paying  the  sum  of  $100  to  secure  the 
same.  The  contract  was  duly  drawn  in  legal  shape.  On 
the  16th  of  the  same  month  Mr.  Barnekoff  called  at  my 
oflBce  and  produced  the  contract.  I  read  it  over  and  saw  it 
was  legally  drawn,  but  said  to  him  I  see  you  have  paid 
$100;  don't  you  think  you  have  paid  a  good  deal  of  money 
for  so  short  a  time  on  this  land?  He  said  it  was  the  very 
best  he  could  do.  I  then  told  him  that  while  the  time  was 
short,  I  felt  perfectly  satisfied  in  being  able  to  handle  the 
land  as  agreed  upon,  and  that  if  it  was  not  handled  in  the 
specified  time,  I  would  reimburse  him  one-half  of  the  $100^ 
and  it  was  agreed  on.  He  left  the  contract  with  me;  I  had 
it  in  my  possession  for  four  or  five  days;  proceeded  to 
McMinnville  on  the  17th;  examined  the  land  carefully,  and 
with  him  figured  exactly  how  we  should  handle  it.  After  a 
careful  examination,  I  surrendered  the  contract  to  him  and 
returned  to  Portland." 

The  witness  then  narrates  what  he  did  in  trying  to  secure 
a  buyer  for  the  land,  and  finally,  as  he  claims,  by  consent 
and  agreement  of  defendant,  contracted  to  sell  the  land  to 
Mr.  Markle  for  $200  per  acre;  but  before  the  sale  was  con- 
summated, the  defendant  sold  the  property  to  other  parties 
for  $200  per  acre  and  refused  to  recognize  either  plaintiff  or 
Markle's  right  or  interest  in  the  matter. 

R.  S.  Howard,  a  witness  for  plaintiff,  who  was  present  at 
the  conversation  between  plaintiff  and  defendant  concerning 
this  land,  says:  "My  recollection  is  that  probably  the  con- 
versations began  in  February  or  ilarch.  *  *  *  There 
was  a  proposition  to  buy  a  piece  of  land  adjoining  McMinn- 
ville, some  ninety  acres,  more  or  less.  Mr.  Flower,  m}'  part- 
ner, insisted  on  going  in  with  Mr.  Barnekoff  and  buying 
this  tract  of  land  jointly,  near  McMinnville,  and  having  it 
platted  into  lots  and  sold.    Was  present  when  Barnekoff 
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came  down  with  the  contract.  He  remarked  that  he  had 
secured  a  contract  on  the  land — my  recollection  is  at  $150 
per  acre — for  sixty  or  ninet}'^  days;  *  *  *  and  he  and 
Flower  talked  it  over  here  that  they  could  place  the  land  at 
a  profit,  even  before  platting;  *  *  *  that  they  could 
probably  sell  the  land  without  platting  it;  but  in  case  that 
was  not  done,  *  *  *  we  were  as  real-estate  agents,  How- 
ard &  Flower,  to  assist  in  placing  the  property — in  selling 
it.  Flower  said,  'if  we  do  not  succeed  in  placing  it  I  will 
give  you  my  half  of  it  back'  (the  §100).  My  understanding 
was  that  Flower  was  an  equal  partner  with  Mr.  BarnekoflF 
in  the  profits  of  the  transaction." 

Mr.  Geo.  B.  Markle,  to  whom  plaintiff  had  negotiated  a 
sale  of  this  property,  and  who,  after  being  informed  that 
defendant  refused  to  consent  to  his  purchase,  but  had  sold 
the  land  to  other  parties,  went  to  McMinnville  in  company 
with  plaintifi*  to  see  .defendant  about  the  matter,  testifies 
that  after  he  and  plaintiff  arrived  at  McMinnville  and  found 
that  defendant  would  not  let  him  have  the  property,  "a  dis- 
cussion arose  then  between  Mr.  Barnekoff  and  Mr.  Flower 
as  to  their  working  together.  As  to  the  partnership,  Mr. 
Flower  asked  Mr.  Barnekoff  if  he  had  not  agreed  with 
him — if  he  did  not  tell  him  in  the  first  place  how  to  secure 
this  land,  and  afterwards,  when  Mr.  Barnekoff  did  secure  it 
and  pay  some  down,  or  agree  to,  whether  he  did  not  agree 
to  reimburse  him  for  half  of  the  amount  if  the  sale  did  not 
go  through.  At  first  Mr.  Barnekoff  said  there  was  some 
talk  about  that,  but  he  afterwards  admitted  that  that  was 
the  case.  There  was  the  question  put  to  him  by  Mr.  Flower: 
*  Are  we  not  partners  in  this  deal?'  Mr.  Barnekoff  admitted 
that  they  were  partners  in  the  deal." 

Mr.  Barnekoff,  the  defendant,  after  testifying  that  he  paid 
$100  to  Tucker  on  this  contract  for  the  land,  and  that  he 
was  not  a  partner  with  Flower  in  any  transaction  whatever, 
gave  his  version  of  the  matter  as  follows:  "Well,  the  first 
I  thought  of  this  land,  I  needed  some  more  for  my  mill.  I 
bought  my  mill  ground  from  the  same  party,  H.  A.  Tucker 
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He  told  me  that  I  could  not  have  any  land  without  buying 
the  wliole;  so  the  next  time  I  went  down  I  went  into  Mr. 
Flower's  oflBce  and  told  him  there  was  a  piece  of  land  up 
there,  and  the  man  did  not  want  to  sell  it  except  to  sell  as  a 
whole,  and  if  he  could  get  a  buyer  for  it  I  wished  he  would. 
He  asked  me  the  price  of  the  land,  and  I  told  him  that  H. 
A.  Tucker  wanted  $150  an  acre.  He  said, '  well,  I  cannot 
get  a  buyer  without  we  have  some  contract  for  it.'  Well,  I 
told  him  that  probably  I  could  get  a  contract  from  H.  A. 
Tucker.  *  Well,'  he  says,  4f  you  can  secure  a  contract,  why 
get  it,  and  then  we  will  see  what  we  can  do  towards  handling 
the  land  and  getting  a  buyer  for  it.'  After  I  got  the  agree- 
ment I  went  down  and  told  Mr.  Flower  that  I  had  got  a 
contract  for  it,  and  if  he  would  get  a  buyer  I  would  like  him 
to  get  one.  Well,  he  said  he  would  try  and  see  if  he  could 
get  one.  That  was  all  the  talk  we  had  that  day.  The  next 
time  I  came  down  he  made  a  proposition  to  me,  and  insisted 
on  it,  that  he  would  like  to  go  in  with  me,  and  we  should 
buy  the  land.  I  told  him  right  then  and  there  that  I  had 
no  money  to  buy  land  with;  that  I  had  all  my  money 
invested  in  my  mill,  and  that  I  could  not  go  in  on  that 
agreement.  *  Well,'  he  says,  *  then  I  will  try  and  get  a  buyer 
and  —  how  would  it  be,  supposing  we  got  $200  an  acre  for 
it;  supposing  I  get  a  buyer  and  you  take  a  share  in  it.'  I 
told  him  that  I  had  no  money  to  put  into  land  at  all;  that 
I  would  not  handle  the  land  on  any  consideration;  that  I 
had  the  land  sold  for  the  reason  that  I  wanted  a  piece  of 
land  for  my  mill.  That  was  all  there  was  said  about  it  at 
that  time,  and  he  said  he  was  going  to  try  to  get  a  buyer  for 
the  land  in  some  shape  or  other.  I  went  in  repeatedly  to 
ask  if  he  had  secured  a  buyer  yet  for  that  land."  "  Q.  Upon 
what  terms  was  he  to  secure  a  buyer?"  "A.  He  was  going 
to — I  asked  him  if  his  commission  was  going  to  be  the 
same  as  on  the  mill,  and  he  said,  'yes;  without  you  agree  to 
take  up  the  proposition  I  made.'  I  did  not  conclude  any 
arrangement  with  Flower  at  $200  per  acre  or  at  any  other 
price.    I  did  not  give  him  the  exclusive  right  to  find  a 
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buyer  for  this  land,  but  I  reserved  the  right  to  place  the 
land  for  my  own  benefit  while  he  was  trying  to  find  a  buyer." 

The  witness  then  gives  his  version  of  the  Markle  transac- 
tion and  of  his  disposal  of  the  land  to  the  investment 
company  for  $200  per  acre.  Says  that  Flower  never  agreed 
to  repay  him  one-half  of  the  $100  paid  to  Tucker  in  case 
the  land  was  not  sold ;  there  never  was  any  definite  interest 
agreed  upon  between  him  and  Flower  in  case  the  land  was 
sold ;  took  the  contract  from  Tucker  in  his  own  name  and 
for  his  benefit  alone;  nothing  was  ever  mentioned  about 
the  partnership.  The  witness  also  denied  the  admission 
testified  to  by  Markle. 

The  foregoing  is  substantially  all  the  testimony  in  this 
case  material  to  be  considered,  and  the  question  is,  does  it 
prove  a  partnership  between  plaintiff  and  defendant  in  this 
transaction  concerning  the  Tucker  land? 

A  partnership  is  usually  defined  to  be  a  voluntary  con- 
tract between  two  or  more  competent  persons  to  place  their 
money,  eflfects,  labor  and  skill  or  some  or  all  of  them  in  law- 
ful commerce  or  business,  with  the  understanding  that 
there  shall  be  communion  of  the  profits  and  losses  thereof 
between  them.  (Story  on  Part.  §  2;  3  Kent,  23.)  Partner- 
ship and  community  of  interest,  independently  considered, 
are  not  always  the  same  thing,  nor  is  a  mere  community  of 
interest  sufficient,  but  there  must  be  an  agreement  to  share 
the  profits  and  losses,  and  such  profits  must  be  shared  as  the 
result  of  the  adventure  or  enterprise,  in  which  both  are 
interested  and  not  simply  as  a  measure  of  compensation. 
(  Cogswell  v.  Wihon^  11  Or.  379.)  More  briefly,  a  partnership 
has  been  defined  to  be  "a  contract  in  which  two  or  more 
persons  agree  to  put  in  something  in  common  with  the  view 
of  dividing  the  benefits  which  result  from  it."  (Slrader  v. 
White,  2  Neb.  362.)  There  may  be  a  general  partnership  at 
large,  or  it  may  be  limited  to  a  particular  branch  of  busi- 
ness, or  to  one  particular  subject,  as  where  the  parties  have 
united  to  share  the  benefits  of  a  single  transaction  (3  Kent. 
80),  and  may  exist  in  the  purchase  and  dealing  in  lands. 
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{Kdkyy,  Bourne,  15  Or.  476.)  The  intention  of  the  parties 
in  forming  a  particular  relation  governs  in  determining 
whether  they  are  partners  or  not.  Where  the  facts  are 
given,  this  question  is  one  of  law,  and  the  intention  of  the 
parties  will  be  determined  from  the  effect  of  the  whole  con- 
tract regardless  of  special  expressions  (1  Bates  on  Part.  § 
117);  the  declaration  of  the  parties,  if  not  inconsistent  with 
the  other  terms  of  the  contract  of  course  controlling.  A 
community  of  profit  and  loss  in  the  adventure  or  business 
in  which  the  parties  are  engaged  is  usually  considered  a 
test  of  a  partnership;  and  an  agreement  to  share  in  the  pro- 
fit and  loss  of  a  business  shows  an  intention  to  create  a 
partnership  unless  such  intention  is  controlled  by  the  stipu- 
lation of  the  parties  or  inferred  from  conduct  inconsistent 
therewith.  (L.  Bates  on  Part.  §  25.)  Where  it  appears  that 
there  is  a  community  of  interest  in  the  capital  stock  and 
also  a  community  of  interest  in  the  profit  and  loss,  then  it 
is  clear,  and  actual  partnership  exists  between  the  parties. 
{Beiihold  V.  Goldsmith,  24  How.  536.)  Profits  may  be,  and 
in  fact  often  are,  received  as  mere  compensation  in  case  of 
service  or  special  agency  where  the  employe  has  no  interest 
in  the  business  or  power  as  a  member  of  the  firm  and  no 
interest  in  the  profits,  as  such,  but  is  employed  as  a  servant, 
special  agent  or  broker,  and  is  to  receive  a  given  proportion 
of  the  profits  as  compensation  for  his  services.  In  such  case 
the  receipt  of  profits  does  not  constitute  a  partnership.  (1 
Bates  on  Part.  §  43;  Berthold  v.  Goldsmith,  24  How.  536; 
Ogden  v.  Astor,  4  Sandf.  311.)  This  distinction  is  recognized 
by  repeated  decisions  of  the  courts;  and  while  cases  arise  on 
one  side  or  the  other  of  the  line  approaching  in  their  facts 
so  near  to  each  other  that  the  difference  between  them  may 
appear  to  be  unsubstantial,  yet  the  distinction  itself  is 
recognized,  and  the  only  difficulty  is  in  the  application  of 
the  principle  on  which  it  rests. 

That  a  partnership  may  be  formed  to  deal  in  land  has 
already  been  held  by  this  court  in  Kelly  v.  Bourm,  15  Or. 
476,  and  it  would  seem  that  if  two  or  more  persons  agree 
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jointly  to  buy  a  tract  of  land  for  the  purpose  of  jointly  selling 
it  and  sharing  in  the  profits  of  the  transaction,  they  are  ordi- 
narily considered  partners  as  between  themselves  for  that 
transaction  and  owe  to  each  other  the  rights  and  duties  of 
that  relation.  {Yeoman  v.  Lasley,  40  Ohio  St.  190;  Huleit  v. 
Fairbanks,  Id.  233;  Morse  v.  Richmond^  97  111.  303;  Canada  v. 
Barksdale,  76  Va.  899;  ClageU  v.  Kilboums,  1  Black.  346; 
Dale  V.  Hamilton,  5  Hare,  368.) 

Without  commenting  on  the  evidence  in  this  case,  we  are 
of  the  opinion  that  the  preponderance  of  the  testimony  is 
with  the  plaintiflF;  and  while  the  case  comes  very  close  to  the 
line  between  a  partnership  and  a  co-ownership,  we  think  the 
facts  show  such  a  community  of  interest  in  the  subject  matter 
of  the  contract  and  the  profit  and  loss  of  the  enterprise  as  to 
constitute  a  partnership.  But  whether  the  agreement  con- 
stituted a  partnership  in  a  technical  legal  sense  or  a  co-own- 
ership is  thought  to  be  immaterial  in  this  suit.  The  rights 
and  liabilities  of  the  parties  rest  upon  their  agreement,  and 
are  now  to  be  enforced  upon  the  principles  applicable  to 
partnership  transaction.  {King  v.  Barnes,  109  N.  Y.  267; 
Hockett  v.  Multnomah  Ry,  Co,  12  Or.  124.)  The  avowed  object 
of  defendant  in  consulting  plaintiiBF  about  the  matter  was  to 
obtain  his  skill  and  experience  in  securing  a  purchaser  for 
the  land.  The  option  was  secured  at  plaintifl^'s  suggestion 
and  under  his  advice.  It  was  submitted  to  him  for  exam- 
ination and  approval  after  it  was  secured.  He  proceeded  in 
good  faith  with  defendant's  approval  to  secure  a  buyer  for 
this  land,  evidently  believing  that  he  was  to  share  in  the 
profits  if  a  sale  could  be  made.  Defendant  was  present  and 
participated  in  the  negotiations  with  Markle,  and  at  his  sug- 
gestion a  date  was  fixed  for  the  examination  of  the  land  by 
Markle  with  the  understanding  that  if  it  was  found  as  rep- 
resented Markle  would  take  it  at  two  hundred  dollars  an 
acre.  But  before  the  time  fixed  for  the  examination  of  the 
land  by  Markle  had  arrived,  defendant  disposed  of  it  at  a 
profit  of  $4,505.50,  and  now  refuses  to  account  to  plaintiflF  for 
any  portion  of  such  profit.    It  is  true,  defendant  claims  that 
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plaiutiff  was  acting  as  a  mere  agent  for  him  in  the  matter, 
and  so  testifies.  This  claim  depends  upon  his  own  unsup- 
ported testimony,  which  is  contradicted  not  only  by  plaintiff 
but  the  witnesses  Howard  and  Markle  as  well  as  the  circum- 
stances and  action  of  the  parties  themselves.  The  defendant, 
no  doubt,  testifi.es  to  what  he  understands  and  believes  to  be 
a  correct  state  of  the  facts,  and  the  same  may  be  said  of  the 
other  witnesses  in  the  case.  In  such  conflict  of  the  testimony^ 
it  is  not  only  a  delicate  but  diflScult  matter  to  adjust  the 
conflicting  statements  so  as  to  arrive  at  the  true  facts. 
Approximation  is  all  that  can  be  exj)ected,,and  we  must 
determine  the  question  in  accordance  with  the  weight  of  the 
evidence  as  we  understand  it.  The  acts  performed  by 
plaiutiff,  and  the  interested  part  he  took  in  the  matter, 
strongly  rebut  any  presumption  that  he  was  a  mere  agent  to 
dispose  of  this  land  for  defendant  and  to  receive  a  commis- 
sion for  so  doing;  and  in  the  absence  of  convincing  proof 
that  he  was  such  agent,  leaves  no  alternative  but  to  conclude 
that  his  claim  is  correct  and  that  he  was  to  share  in  the 
profit  to  be  derived  from  the  sale  of  this  land.  The  conduct 
of  the  defendant  is,  we  think,  inconsistent  with  the  idea  that 
he  was  the  principal,  and  plaintiff  his  agent.  He  allowed 
plaintiff  to  handle  this  property  under  the  belief  that  he  was 
to  share  in  the  profits  if  a  sale  could  be  made,  at  no  time 
intimating  that  he  claimed  the  sole  ownership  of  the  option. 
He  participated  in  the  negotiations  with  Markle,  and  in  so 
doing  gave  Markle  to  understand  that  he  and  plaintiff  were 
jointly  interested  in  the  matter  as  partners.  Not  until  a  sale 
was  about  to  be  made  to  Markle  do  we  hear  of  defendant 
claiming  a  sole  ownership  in  the  option.  Then,  for  the  first 
time  it  would  seem  he  conceived  the  idea  of  selling  this  land 
and  appropriating  the  entire  proceeds  to  his  own  use,  never 
even  offering  to  compensate  plaintiff  for  the  services  rendered 
by  him.  It  is  true,  the  Tucker  option  was  taken  in  defend- 
ant's name,  but  if  our  view  of  the  testimony  is  correct,  it  was 
80  taken  in  pursuance  of  the  contract  of  partnership  and  was 
for  the  benefit  of  the  firm.  Defendant  can  claim  no  advantage 
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by  reason  of  that  fact.  The  defendant  contends  that  if  there 
was  an  agreement  for  a  partnership  it  was  never  executed 
and  there  was  no  valid  consideration  to  support  it.  In  this 
view  we  are  unable  to  concur.  The  contention  is  that  even 
if  defendant  entered  into  a  contract  of  partnership,  the 
business  of  the  firm  never  was  launched ;  nothing  was  done 
in  furtherance  of  it,  nothing  was  earned  or  lost  by  it;  the 
defendant  has  simply  violated  his  contract  and  plaintiff's 
remedy  is  at  law.  The  business  of  the  partnership  was  to 
secure  an  option  on  the  Tucker  land,  and  if  possible  dispose 
of  the  land  at  a  profit.  This  business  was  entered  upon  and 
prosecuted  until  it  was  accomplished  and  the  land  disposed 
of,  and  not  until  that  time  did  defendant  intimate  that  he 
would  not  comply  with  his  agreement.  The  business  of  the 
firm  was  fully  completed  before  defendant  undertook  to 
violate  his  contract,  and  then  only  in  refusing  to  account  to 
plaintiff  for  the  profits  of  the  enterprise.  Under  such  circum- 
stances it  is  difficult  to  conceive  how  the  contract  can  be  an 
executory  one.  A  sufiicient  consideration  is  afforded  by  the 
fact  that  the  parties  mutually  promised  to  share  the  losses^ 
if  any,  and  to  share  equally  in  the  profits  of  the  contemplated 
enterprise.  The  profits  realized  by  defendant  from  a  sale  of 
the  Tucker  land  are  admitted  to  have  been  $4,505.50. 

It  therefore  follows  that  the  decree  of  the  court  below  must 
be  reversed  and  a  decree  entered  here  in  favor  of  plaintiff 
for  the  sum  of  $2,252.75  and  the  costs  and  disbursements  in 
this  court  and  the  court  below. 


■aTTS 

[Filed  December  1, 1890.]  Jg    % 

SAMUEL  HEIPLE  bt  al.  v.  CLACKAMAS  COUNTY. 

Comrrr  Coubt— JuRisDicnoN  Over  Roai>s.— Under  our  statute  the  ooonty  eonrt  Is 

granted  original  jurisdiction  over  the  subject  of  county  roads,  and  in  a  proper  ease 

the  circuit  court  may,  upon  a  writ  of  review,  correct  its  errors. 
AVTHORiTT  TO  Altbb  OB  VACATE  RoADs.—The  couuty  oourt  has  authority  to  lay  out, 

alter  or  vacate  a  road,  and  this  includes  the  power  to  reduce  the  widlh  of  a  road  to 

len  than  sixty  feet  when  the  facta  would  justify  it. 
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AxjfBB  MKAN8  TO  EXTEND  OB  DIMINISH.— The  term  "alter"  in  sach  connection  gives 
the  right  or  power  to  extend  or  diminish  bo  that  the  width  ia  not  beyond  that 
efltabliahed  by  the  statute. 

Clackamas  county :  Frank  J.  Taylor,  Judge, 

Plaintiflfg  appeal.    Reversed. 

a  D,  &  D.  a  LatoureUe,  for  Appellant. 

No  appearance  cordra. 

Lord,  J. — ^This  is  an  appeal  from  the  judgment  of  the 
court  below  dismissing  a  writ  of  review.  The  original  pro- 
ceeding was  an  application  to  the  county  court  to  alter  or 
vacate  a  part  of  a  county  road.  The  facts  in  substance  are 
these:  Some  two  years  ago  the  resident  householders  of  the 
locality  specified  herein  undertook  to  locate  and  establish  a 
road  forty  feet  in  width;  that  the  road  was  laid  out  and 
established,  but  by  some  inadvertence  the  width  of  the  road 
was  not  specified  in  the  record,  and  by  operation  of  law  the 
road  became  a  sixty -foot  road  instead  of  a  forty-foot  road,  as 
the  petitioners  had  intended;  that  the  public  travel  to  be 
accommodated  by  such  road  was  limited,  part  of  it  being 
through  wood  land,  and  in  view  of  the  amount  of  labor 
required  to  keep  it  in  order,  and  the  limited  means  to  do  it 
with,  it  was  thought  by  those  interested  that  a  forty-foot  road 
in  width  would  be  sufficient  for  the  public  use;  that  after 
the  road  was  established,  the  mistake  being  discovered,  the 
present  application  was  made  in  due  form  to  the  county 
court  to  alter  or  vacate  the  road  as  laid  out  and  established 
by  vacating  ten  feet  on  each  side  so  as  to  make  the  road  of 
a  uniform  width  of  forty  feet.  The  county  court  dismissed 
the  petition  on  the  ground  that  it  had  no  power  or  authority 
to  act  in  the  premises.  Without  further  reference,  the  only 
question  submitted  for  our  determination  is,  whether  the 
county  court  is  invested  with  the  power  or  jurisdiction  to 
grant  the  application  and  reduce  the  width  of  the  road  as 
prayed  for. 

Our  statute  provides  that  "all  county  roads  shall  be  under 
the  supervision  of  the  county  court  wherein  the  said  road 
is  located;  and  no  county  road  shall  be  hereafter  established, 
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nor  shall  any  such  road  be  altered  or  vacated  in  any  county 
in  this  state  except  by  authority  of  the  county  court  of  the 
proper  county."  (Section  4061,  Hill's  Code.)  The  succeed- 
ing section,  4062,  further  provides  that  "  all  applications  for 
laying  out,  altering  or  locating  county  roads  shall  be  by 
petition  in  the  county  court,"  etc.,  and  section  4063  provides 
that  "  when  any  petition  shall  be  presented  for  the  action  of 
the  county  court  for  laying  out,  alteration  or  vacation  of  any 
county  road,  it  shall  be  accompanied  by  satisfactory  proof 
that  notice  has  been  given ;  ♦  ♦  *  that  application  will 
be  made  to  the  said  county  court  at  their  next  session  for 
laying  out,  altering  or  vacating  such  road,  as  the  case  may 
be."  By  these  sections  original  jurisdiction  is  granted  to 
the  county  court  over  the  subject  of  county  roads,  and  in  a 
proper  case,  the  circuit  court,  upon  a  writ  of  review,  may 
correct  its  errors,  but  it  has  no  concurrent  jurisdiction  over 
the  subject  By  force  of  these  provisions  it  has  the  power 
and  jurisdiction  to  lay  out,  alter  or  vacate  any  county  road, 
as  the  case  may.  be,  and  if  so  prayed  for,  establish  a  width 
less  than  sixty  feet.  (Section  4070.)  According  to  the  facts, 
the  court  refused  to  act  upon  the  ground  that  it  had  no 
authority  under  the  statute  to  grant  the  application.  The 
only  question,  then,  to  be  determined  is,  whether  such  power 
or  jurisdiction  exists  in  the  county  court.  This  must  depend 
on  the  construction  of  the  words  "  alter  or  vacate."  "  Alter" 
means  to  change  or  modify;  to  change  in  form  without 
destroying  identity.  Where  the  power  conferred  upon  a 
municipal  corporation  authorized  it  "to  open,  widen  or  alter 
public  wharves,"  and  made  provision  for  exercising  this 
power,  it  was  held  that  "a  power  to  alter  a  wharf  would 
seem  to  mean  a  power  to  extend  or  diminish  it."  (Hannibal 
V.  Winchell,  54  Mo.  172.)  And  where  a  like  authority  to 
alter  a  street  or  road  was  conferred  upon  a  municipality,  it 
was  held  in  another  case  that  that  included  the  power  to 
change  the  grade  of  the  street  {Waddel  v.  Mayor  of  New 
Yiyrk,  8  Barb.  95.)  So  in  Ponder  v.  Shannon.,  54  Ga.  187,  it 
was  held  that  the  alteration  of  an  old  road  involves  the  dis- 
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continuance  of  that  part  of  it  which  is  altered,  and  that 
under  a  citation  to  alter  a  road  it  is  competent  to  discontinue 
that  part  of  the  road  which  is  rendered  unnecessary  by  the 
alteration.  {Brook  v.  IlortoUy  13  Am.  <fe  Eng.  Corp.  Cases, 
460.)  These  decisions  indicate  the  extent  to  which  the  word 
"alter"  has  been  applied  in  the  exercise  of  a  like  power, 
and  that,  as  applied  to  a  wharf,  it  conferred  the  power  to 
extend  or  diminish  it;  or  to  a  road,  the  discontinuance  of 
that  part  of  it  which  is  disused  by  the  alteration  and  which, 
as  applied  to  the  facts  upon  this  record,  w^ould  authorize  or 
empower  the  court  to  reduce  the  width  of  the  road  forty 
feet,  if  in  its  judgment  the  public  accommodation  required 
it  It  results,  then,  that  we  think  within  the  purview  of  the 
statute  the  court  has  jurisdiction  to  act,  and  is  not  without 
statutory  authority  to  grant  the  prayer  of  the  petitioners. 
We  only  decide  it  has  such  power;  but  whether  the  altera- 
tion prayed  for  is  or  is  not  of  common  necessity  and  con- 
venience, is  for  that  court  to  decide. 

It  results  that  there  was  error  and  the  judgment  must  be 
reversed  and  the  cause  remanded  for  such  further  proceed- 
ing as  may  be  proper  in  the  premises. 


[Filed  December  t,  1890.] 

THE  STATE  OF  OREGON  u  JAMES  POOL. 

AaBAiGNMENT— Time  to  Answer  the  Indictment— Motion  to  Set  it  Aside.— If  upon 
the  arraignment  the  defendant  be  allowed  a  day  to  plead  or  to  anmoer  the  indictment, 
he  may,  before  otherwise  pleading  thereto,  move  to  set  it  aside  in  answer  to  the 
arraignment,  and  when  such  time  is  allowed  to  the  defendant  by  the  court,  section 
1316  does  not  preclude  him  from  making  the  motion  at  any  time  before  pleading. 

Dying  Declarations.— Facts  referred  to  and  held  they  were  sullieient  to  admit  the 
account  given  by  the  deceased  of  how  and  by  whoir  he  was  Injured,  as  dying 
dedarations. 

Douglas  county:  R.  S.  Bean,  Judge. 

Defendant  appeals.    Reversed. 

On  the  20th  day  of  October,  1880,  the  defendant  was 
indicted  for  the  crime  of  murder.  The  journal  entry  recites 
that  he  was  arraigned  on  the  18th  of  March,  1890,  and 
pleaded  not  guilty;    but  before  pleading  to  the  indictment 
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he  moved  to  set  the  same  aside  because  the  names  of  the 
witnesses  examined  before  the  grand  jury  were  not  endorsed 
on  the  indictment.    The  bill  of  exceptions,  however,  shows 
that  he  was  arraigned  on  the  17th  day  of  March,  1890,  and 
asked  his  day  to  plead  to  said  indictment,  which  was  granted 
by  the  court.    The  bill  of  exceptions  also  shows  that  neither 
the  defendant  nor  his  counsel  had  opportunity  to  inspect 
said  indictment  or  to  know  its  contents  or  the  endorsements 
thereon  until  the  copy  thereof  was  delivered  to  the  defend- 
ant on  the  arraignment.     On  the  18th  day  of  March,  1890, 
the  defendant  appeared  in  court  with  his  counsel,  and  before 
otherwise  pleading  to  said  indictment  he  moved  to  set  the 
same  aside  for  the  reason  that  the  names  of  all  the  witnesses 
examined  before  the  grand  jury  which  returned  the  indict- 
ment were  not  inserted  at  the  foot  of  the  indictment  or 
endorsed  thereon  as  required  by  chapters  VII  and  X  of  the 
code  of  criminal  procedure.    The  court  overruled  said  mo- 
tion, to  which  defendant  duly  excepted.    Afterwards,  on  the 
25th  day  of  June,  1890,  the  defendant  was  tried  before  a 
jury  and  convicted  of  the  crime  of  manslaughter,  from  which 
this  appeal  was  taken.    It  is  proper  to  add  that  the  record 
discloses  the  fact  that  one  Tiller  was  examined  as  a  witness 
before  the  grand  jury  in  relation  to  the  charge  against  the 
defendant,  and  his  name  is  not  indorsed  on  the  indictment 
or  set  down  at  the  foot  thereof. 

W.  It  WiUiSy  and  Lane  &  Lane,  for  Appellant. 
S.  W.  Condoriy  district  attorney,  for  Respondent 
Strahan,  C.  J. — The  first  question  is,  did  the  failure  of 
the  grand  jury  to  set  Tiller's  name  down  at  the  foot  of  the 
indictment  or  indorse  it  thereon,  entitle  the  defendant  to 
have  the  same  set  aside?  This  question  must  be  answered 
by  reference  to  the  statute.  Section  1314,  Hill's  Code,  pro- 
vides: "The  indictment  must  be  set  aside  by  the  court 
upon  the  motion  of  the  defendant  in  either  oi  the  following 
cases.  *  *  *  2.  When  the  names  of  the  witnesses  ex- 
amined before  the  grand  jury  are  not  inserted  at  the  foot  of 
ihe  indictment  or  indorsed  thereon."  Section  1315  provides: 
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"The  motion  to  set  aside  the  indictment  must  be  made  and 
heard  at  the  time  of  the  arraignment,  unless  for  good  cause  the 
court  postpone  the  hearing  to  a  future  time;  and  if  not  so 
made,  the  defendant  is  precluded  from  taking  the  objections 
mentioned  in  section  1314."  Section  1293  says  that  the 
arraignment  consists  in  reading  the  indictment  to  the 
defendant  and  delivering  to  him  a  copy  thereof  and  the 
indorsements  thereon,  including  the  list  of  witnesses  indorsed 
on  it  or  appended  to  it,  and  asking  him  whether  he  pleads 
guilty  or  not  guilty  to  the  indictment."  Section  1298  is  as 
follows:  "If  on  the  arraignment  the  defendant  require  it, 
he  must  be  allowed  until  the  next  day,  or  such  further  time 
as  the  court  may  deem  reasonable,  to  answer  the  indidmcnt.^^ 
And  section  1299  is  in  these  words:  "If  the  defendant  do 
not  require  time  as  provided  in  the  last  section,  or  if  he  do, 
then  on  the  next  day,  or  at  such  further  day  as  the  court 
may  have  allowed  him,  he  may,  in  answer  to  the  arraignmerU^ 
either  move  the  court  to  set  aside  the  indictment,  or  he  may 
demur  or  plead  thereto."  The  reasons  upon  which  t'le 
learned  circuit  judge  overruled  the  motion  to  set  aside  the 
indictment  do  not  appear  in  this  record,  but  it  is  to  be 
inferred  that  it  was  because  the  defendant  did  not  at  the 
precise  time  of  the  arraignment  interpose  the  motion  to  set 
aside  the  indictment.  It  was  argued  here  with  much  force 
that  the  defendant  was  bound  to  make  this  motion  when 
the  indictment  was  read  to  him  and  he  was  furnished  with 
a  copy  thereof  or  be  forever  precluded.  Such  a  construction 
would  be  very  inconvenient  in  practice.  Counsel  would 
never  be  able  to  make  an  objection  according  to  the  facts. 
If  compelled  to  make  the  objection  at  that  particular 
instant,  he  must  do  it  in  ignorance  of  all  of  the  facts  upon 
which  such  objection  would  have  to  be  based.  He  could 
not  know  who  had  been  witnesses  before  the  grand  jury, 
nor  any  other  fact  that  would  justify  the  filing  of  a  motion. 
Accordingly,  section  1290,  svpra,  secures  to  the  defendant  the 
right  on  the  arraignment  to  have  until  the  next  day.,  or  such 
further  time  as  the  court  may  deem  reasonable,  to  answer  the 
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indictmeni.  How  answer  the  indictment?  Manifestly  in  any 
manner  which  the  law  has  authorized  or  provided.  In  this 
case  the  record  says  he  took  his  day  to  plead.  This  is  not 
the  precise  form  in  which  the  entry  should  be  made,  but  it 
is  the  one  usually  adopted,  and  it  must  be  held  to  be  of  the 
same  import  as  an  order  allowing  time  in  which  to  answer 
the  indictment.  If  time  be  allowed  to  answer  tho  indict- 
ment, then  section  1299,  mpra,  declares  what  the  answer 
may  be.  The  defendant  may,  at  such  time  as  may  have 
been  granted  to  him  by  the  court,  in  answer  to  the  arraign- 
mentf  either  move  the  court  to  set  aside  the  indictment,  or 
may  demur  or  plead  thereto.  These  rights  are  secured  to 
the  defendant  in  plain  and  unambiguous  language,  and  it 
is  not  believed  that  they  are  taken  away  by  section  1315, 
«i/pra.  The  postponement,  when  allowed,  carries  over  with  it 
every  right  which  the  defendant  has,  and  cannot  prejudice 
him  in  any  way.  By  allowing  time,  the  court  postpones  the 
hearing  of  whatever  motion,  plea  or  demurrer,  which  the 
law  authorizes  the  defendant  to  file,  and  this  is  entirely 
consistent  with  the  requirements  of  the  section  under  con- 
sideration. The  first  part  of  the  section,  requiring  that  the 
motion  to  set  aside  the  indictment  must  be  made  and  heard 
at  the  time  of  the  arraignment,  unless,  etc.,  can  mean  no 
more  than  that  it  must  be  done  then  unless  the  court  gives 
time,  and  this  time,  when  given,  is  not  confined  to  pleading 
to  the  indictment^  but  includes  the  rights  to  move  to  set  it 
aside  as  well. 

2.  The  exception  to  the  admission  of  McNeil's  statement 
to  Morgan  as  a  dying  declaration  cannot  be  sustained. 
McNeil's  statement  at  the  time  he  gave  an  account  of  the 
manner  and  by  whom  he  was  injured,  shows  clearly  enough 
the  st^te  of  his  mind.  He  was  conscious  that  he  stood 
within  death's  shadow  and  could  not  escape.  "I  will  not 
last  long  and  cannot  get  well,  but  will  soon  die."  And  the 
sequel  proved  too  quickly  the  accuracy  of  his  judgment. 
He  died  within  thirty-six  hours.  The  trial  court  thought 
the  declarations  excepted  to  were  made  by  McNeil  under  a 
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full  consciousness  that  death  was  impending  and  that  he  then 
had  no  hope  or  expectation  of  recovery,  and  we  have  no  doubt 
that  this  conclusion  was  fully  justified  by  the  evidence. 

For  the  error  of  the  court  in  refusing  to  set  aside  the  in- 
dictment on  the  defendant's  motion,  the  judgment  must  be 
reversed,  with  directions  to  the  court  below  to  set  aside  the 
indictment,  and  for  such  further  proceedings  as  are  by  law 
authorized  or  required. 

Bean,  J.,  having  tried  this  case  below,  did  not  sit  and 
took  no  part  in  this  decision. 


[Filed  December  8. 1890.] 

STATE  EX  REL.  DURKHEIMER  et  al.  v.  W.  E.  GRACE. 

Pakties— PuBUC  Right.— When  the  question  is  one  of  public  right,  and  the  object  of 
the  mandamuii  is  to  enforce  the  performance  of  a  public  duty,  it  is  sufficient  for  the 
relator  to  show  that  he  is  a  citizen  of  the  county,  and  as  such  is  interested  in  the 
execution  of  the  laws. 

County  Skat— Location— Votes.— Where  an  act  of  the  legislature,  alter  providing 
that  the  town  of  Harney  shall  be  the  temporary  county  scat  of  the  county  (which 
was  a  newly-organized  county)  until  otherwise  located,  as  provided  by  the  act, 
proceeds:  "At  the  next  general  election,  the  question  of  the  location  of  the 
county  seat  shall  be  submitted  to  the  legal  voters  of  the  county,  and  the  place 
receiving  a  majority  of  all  the  votes  cast  shall  be  the  permanent  county  seat  of  the 
county  ";  held,  that  the  words  "  a  majority  of  all  the  votes  cast"  refer  to  the  place 
receiving  them,  and  means  on  the  question  of  the  location  of  the  county  seat, 
and  not  on  some  other  question  for  which  votes  may  have  been  cast  at  such  elec- 
tion. 

Harney  county.  M.  D.  Clifford,  Judge. 

Defendant  appeals.    Reversed. 

This  is  a  proceeding  for  a  mandamus  to  require  and  direct 
the  defendant  to  keep  the  office  of  county  clerk  in  the  town 
of  Burns,  the  alleged  county  seat  of  Harney  county.  The 
facts,  in  substance,  are  these:  The  petitioners  allege  that 
they  are  residents  witliin  the  county  and  legal  voters  and 
taxpayers  therein,  etc.,  and  that  the  town  of  Burns  is  sit- 
uated in  said  county  of  Harney ;  that  the  defendant  was  and 
now  is  the  duly-qualified  and  elected  county  clerk  of  said 
county,  and  by  virtue  of  his  official  position,  is  now  and  at 
all  of  said  times  has  been  in  possession  of  the  public  records, 
documents,  etc.,  which,  by  the  laws  of  the  state,  are  records 
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of  the  county  clerk's  office,  and  that  the  same  are  now  and 
have  been  at  all  times  held  and  kept  by  him  in  the  town  of 
Harney,  within  said  county;  that  by  an  act  of  the  legislative 
assembly,  approved  February  25, 1889,  the  county  of  Harney 
was  created  one  of  the  counties  of  the  state  of  Oregon,  and 
that  among  other  things  it  was  provided  that  the  said  town 
of  Harney  should  be  the  temporary  county  seat  until  other- 
wise located  by  said  act,  which  further  provided  that  at  the 
next  general  election  the  question  of  the  permanent  location 
of  the  county  seat  of  said  county  should  be  submitted  to 
the  legal  voters  of  said  county,  and  that  the  place  receiving 
the  majority  of  all  the  vot«s  cast  therefor  should  be  the 
county  seat  of  said  county,  etc.;  that  the  permanent  location 
of  the  same  was  duly  submitted  to  the  legal  voters  as  pro- 
vided by  said  act,  and  thereafter  the  vote  cast  was  duly 
canvassed,  etc.;  that  upon  such  canvass  it  was  found  that 
the  town  of  Burns  received  512  votes,  all  of  which  were  so 
polled  and  voted  by  the  legal  voters  of  said  county  in  favor 
of  locating  the  county  seat  at  Burns,  and  that  said  512  votes 
was  a  full  majority  of  all  the  votes  cast  at  said  election  on 
the  said  question  of  the  permanent  location  of  the  county 
seat  of  said  county,  etc.,  and  that  by  reason  thereof  the  said 
town  of  Burns  became  the  permanent  county  seat  of  said 
Harney  county,  and  is  the  only  proper  and  legal  place  in 
said  county  for  keeping  the  county  records,  files,  documents, 
etc.,  of  which  the  defendant  herein  now  holds  and  has  pos- 
session and  custody  as  said  county  clerk,  and  by  virtue  o± 
the  act  as  aforesaid  the  town  of  Burns  is  the  only  legal  place 
in  said  county  where  the  office  of  county  clerk  can  be  legally 
held,  etc.;  that  the  defendant  as  such  county  clerk  now  keeps 
and  maintains,  etc.,  all  said  records,  files,  etc.,  at  the  town  of 
Harney,  and  conducts  the  office  and  official  business  there, 
all  of  which  is  against  the  will  of  the  legal  voters  of  said 
county,  and  that  the  defendant  unlawfully  refuses  to  recog- 
nize the  said  town  of  Burns  as  the  said  permanent  county 
seat,  and  unlawfully  neglects  and  refuses  to  remove  the 
records,  etc.,  from  Harney  to  the  said  town  of  Burns;   that 
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the  defendant  refuses  for  the  reason  that  he  sayeth  that  the 
said  town  of  Burns  did  not  receive  the  majority  of  all  the 
votes  cast,  etc.,  but  your  petitioners  allege  that  the  total  of 
all  the  votes  cast  at  the  election  upon  the  question  of  the 
permanent  county  seat  was  the  sum  total  of  1,016  votes,  and 
no  other  or  greater  number;  that  by  reason  of  such  neglect 
and  refusal,  etc.,  your  petitioners  pray,  etc.  Upon  this  peti- 
tion an  order  was  made  for  the  issuance  of  a  peremptory  writ, 
from  which  this  appeal  is  taken. 

Thornton  Williams^  and  W.  W.  Thayer,  for  Appellant. 

Williama  &  Wood,  and  Rufus  Mallory^  for  Respondent. 

Lord,  J. — Two  questions  are  presented  by  this  record: 
(1)  That  the  petitioners  as  relators  do  not  have  such  an 
interest  in  the  subject  matter  as  to  authorize  them  to  insti- 
tute such  a  proceeding,  and  (2)  that  the  petition  does  not 
state  facts  suflBcient  to  constitute  a  cause  of  action,  in  that 
it  does  not  show  that  the  town  of  Burns  in  the  election 
received  a  majority  of  the  votes  cast  for  a  permanent  county 
seat,  as  found  by  the  canvass  of  such  votes.  Upon  the  first 
point,  the  contention  is,  that  the  fact  that  the  petitioners 
are  residents,  legal  voters  and  taxpayers  of  Harney  county 
does  not  vest  in  them  any  particular  interest  or  right  dis- 
tinct from  the  public  at  large.  Our  statute  provides  that 
the  writ  shall  be  allowed  by  the  court  or  judge  thereof, 
upon  the  petition,  verified  as  a  complaint  in  an  action,  of 
the  party  beneficially  interested.  {Iliirs  Code,  §  594.)  It 
has  been  held  that  a  petitioner  who  is  a  taxpayer  within 
the  district  of  which  the  defendant  is  assessor  is  "a  party 
beneficially  interested  "  in  having  all  the  taxable  property 
in  the  district  assessed.  (Hyatt  v.  Allen.,  54  Cal.  353).  And 
it  would  seem,  upon  like  principle,  that  the  petitioners  who 
are  voters  and  taxpayers  within  the  county  of  which  the 
defendant  is  county  clerk  is  "a  party  beneficially  inter- 
ested" in  having  the  records  of  the  county  clerk's  office  at 
the  county  seat  of  the  county,  and  is,  therefore,  a  proper 
party  to  petition  for  the  issuance  of  the  writ.  But  if  there 
ehould  bo  any  doubt  on  the  suggested  analogy  to  justify  its 
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issuance,  the  case  of  State  ex  rd.  Field  v.  Saxton  et  al,  11  Wis.  27, 
discloses  that  one  of  the  reasons  assigned  for  quashing  the 
writ  there  was  that  the  relator  did  not  state  any  right  which 
entitled  him  to  the  relief  prayed  for;  yet  the  court  denied 
the  motion,  holding  that  a  proceeding  by  a  writ  of  man- 
damus was  the  proper  remedy  to  test  the  result  of  an  elec- 
tion as  to  the  removal  of  a  county  seat  and  to  compel  a 
sheriff  or  other  county  oflBcer  to  hold  or  keep  his  office  at 
the  place  to  which  it  is  alleged  to  have  been  removed. 
When  the  question  is  one  of  public  right,  and  the  object  of 
the  mandamus  is  to  enforce  the  performance  of  a  public 
duty,  it  is  sufficient  for  the  relator  to  show  that  he  is  a  resi- 
dent and  citizen  of  the  county,  and  as  such  is  interested  in 
the  execution  of  the  laws.  {State  v.  Ware,  13  Or.  380.)  That 
the  defendant,  as  county  clerk,  should  keep  the  office  of 
county  clerk  at  the  county  seat,  as  required  by  law,  is  a 
subject-matter  in  which  the  relator,  as  a  citizen  and  voter  of 
the  county,  has  a  general  interest,  and  in  the  absence  of  any 
other  objection  affecting  the  remedy  by  mandamus,  that 
interest  is  sufficient  to  enable  him  to  maintain  this  proceed- 
ing. When  the  law  appoints  a  place  for  a  county  seat  and 
fixes  its  officers  thereat,  it  is  a  matter  of  public  right,  in 
which  all  the  citizens  of  the  county  are  interested,  that  the 
officers  should  be  kept  at  that  place  for  the  transaction  of 
the  public  business.  Such  being  the  case,  the  relators,  as 
residents,  voters,  and  taxpayers,  are  "parties  beneficially 
interested"  in  the  execution  of  the  laws,  and  as  such  are 
entitled  to  enforce  the  performance  of  duty  which  devolves 
upon  such  officers  to  keep  their  offices  at  the  county  seat 
by  the  writ  of  mandamus.  While  the  authorities  indicate 
some  diversity  of  judicial  opinion  upon  the  question  whether 
private  persons  can  sue  out  the  writ  to  enforce  the  perform- 
ance of  a  public  duty,  unless  its  neglect  entails  some  special 
injury  or  affects  some  particular  interest,  the  decided  pre- 
ponderance of  American  authority,  Mr.  Justice  Miller 
thinks,  is  "in  favor  of  the  doctrine  that  a  private  person 
may  move  for  a  mandamus  to  enforce  a  public  duty  not 
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due  to  the  government  as  such  without  the  intervention  of 
the  government  law  officers."  (  Union  P.  K  Co.  y.  Hall  et  al. 
91  U.  S.  355.)  The  writ  is  no  longer  regarded  in  this 
country  or  England  as  prerogative  ii).  its  nature,  nor  does 
the  right  to  it  nor  the  power  to  issue  it  depend  upon  any  of 
the  privileges  or  prerogatives  of  power,  but  it  is  treated  as 
an  ordinary  process  in  those  cases  to  which  it  is  applicable. 
Hence,  as  the  question  at  bar  is  one  of  public  right,  and  the 
object  of  the  mandamus  is  to  enforce  the  performance  of  a 
public  duty,  the  people  being  regarded  as  the  real  parties 
in  interest,  it  is  not  necessary  that  the  relators  should  show 
any  special  interest  or  particular  right  to  be  affected  by  the 
result.  It  is  next  assigned  as  error  that  the  petition  does 
not  show  that  the  town  of  Burns,  at  the  election  referred  to 
therein,  received  a  majority  of  the  votes  cast  thereat  for  the 
permanent  location  of  the  county  seat.  This  objection  in- 
volved at  the  argument  two  contentions:  (1)  That  the  facts 
stated  in  the  petition  were  insufficient  to  constitute  a  cause 
of  action,  and  (2),  assuming  them  to  be  sufficient,  that  it  is 
not  enough  for  the  town  of  Burns  to  have  received  a  majority 
of  all  the  votes  cast  upon  the  county-seat  question,  but  that 
the  petition  must  show  that  it  received  a  majority  of  all  the 
votes  at  said  election  for  any  and  every  purpose.  The 
objection  upon  the  first  point  is  to  the  effect  that  the 
petitioners  do  not  allege  that  it  appeared  from  said  can- 
vass that  said  512  votes  so  cast  were  a  full  and  complete 
majority  of  all  the  votes  cast  at  said  election,  nor  exhibit 
any  copy  of  the  canvass,  etc.;  but  the  petition  does  allege 
that  the  permanent  location  of  the  county  seat  was  duly 
submitted  to  the  legal  voters,  as  provided  by  the  act,  and 
that  thereafter  the  vote  so  cast  at  such  election  was  duly 
and  regularly  canvassed,  as  by  law  in  such  cases  made 
and  provided,  and  that  upon  such  canvass  it  was  found 
that  the  town  of  Burns  received  512  votes,  all  of  which 
number  of  512  votes  so  polled  and  voted  by  the  legal 
voters  aforesaid  in  favor  of  establishing  the  county  seat 
of  Bald  Harney  county  at  the  said  town  of  Burns,  and  that 
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the  said  512  votes  were  a  full  and  complete  majority  of 
all  the  votes  cast,  etc.,  and  that  the  total  sum  of  all  the  votes 
cast  upon  the  permanent  location  of  the  county  seat  was 
the  sum  total  of  1016  votes,  and  no  other  or  greater  number. 
As  the  objection  treats  the  facts  alleged  as  upon  demurrer 
taking  them  as  true,  it  does  appear  that  the  votes  were  duly 
canvassed  as  provided  by  law,  and  that  it  was  found  (be- 
cause it  so  appeared  from  the  canvass)  that  the  town  of 
Burns  received  512  votes,  which  was  a  full  and  complete 
majority  of  all  the  votes  so  cast.  Nor  is  the  failure  to  attach 
as  an  exhibit  a  copy  of  the  canvass  fatal  to  the  sufficiency 
of  the  complaint;  for  that  is  to  be  regarded  rather  as  evi- 
dence of  the  facts  to  be  alleged.  It  must  be  said,  however, 
that  these  facts,  although  somewhat  inartificially  alleged, 
nevertheless  present  issuable  matter  which  cannot  stand 
confessed  or  admitted  without  conceding  the  town  of  Burns 
to  be  the  permanent  legal  county  seat,  and  putting  the 
defendant  in  default  in  the  performance  of  a  public  duty. 
It  is  manifest,  then,  that  the  trial  court  ought  not  to  have 
allowed,  upon  the  state  of  facts  presented  by  the  petition,  a 
peremptory,  but  an  alternative,  writ  to  be  issued;  for  the 
defendant  may  set  up  as  a  defense  that  the  county  seat  has 
not  been  removed  from  Harney  to  Burns  by  a  vote  of  the 
people,  or  some  other  proper  defense  which  he  may  have  to 
the  action,  and  as  the  case  of  State  ex  rel.  v.  Saxton  et  aL) 
supra,  shows  he  may  do.  The  next  question  presented  is, 
that  while  the  petition  sufficiently  shows  that  the  town  of 
Bums  received  a  majority  of  the  votes  on  the  county-seat 
question,  it  does  not  show  and  allege  that  it  received  a 
majority  of  the  votes  cast  for  every  purpose  at  that  election. 
That  is  to  say,  that  if  there  was  at  the  time  of  the  election 
upon  the  county-seat  question  an  election  for  county  officers, 
the  petition  must  show  that  there  was  a  larger  number  of 
votes  cast  upon  the  county-seat  question  than  for  any 
county  officer.  These  facts  are  not  alleged,  ncr  is  it  neces- 
sary unless  the  act  requires  that  it  must  appear  that  a 
majority  of  all  the  votes  cast  at  that  election  (which  was  a 
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regular  election  and  included  the  election  of  county  officers) 
were  in  favor  of  permanently  locating  the  county  seat  at  tho 
town  of  Burns,  and  not  a  majority  of  the  votes  cast  upon 
the  single  question  of  permanently  locating  the  county  seat. 
The  act,  after  providing  that  the  town  of  Harney  shall  be 
the  temporary  county  seat  of  the  county  until  otherwise 
located,  etc.,  provides  that  "  at  the  next  general  election  the 
question  of  the  location  of  a  county  seat  shall  be  submitted 
to  the  legal  voters  of  the  county,  and  the  place  receiving  the 
majority  of  all  the  votes  cast  shall  be  the  permanent  county 
seat  of  the  county."  (Sess.  Laws,  1889,  47.)  Under  this 
statute  the  contention  of  counsel  for  the  relator  is,  that  it  is 
sufficient  to  allege  and  show  that  the  town  of  Burns  received 
a  majority  of  all  the  votes  cast  upon  the  county-seat  ques- 
tion, and  that  the  fact  that  it  was  a  general  election  and 
county  officers  were  elected  at  the  same  election,  cannot 
affect  the  plain  intention  that  it  is  a  majority  of  the  votes 
cast  upon  the  county-seat  question  that  is  to  govern. 

In  some  of  the  states  there  is  a  constitutional  provision 
restricting  the  removal  of  the  county  seat  without  the  con- 
sent of  the  majority  of  the  legal  voters  of  the  county,  and  in 
such  cases,  where  two  or  more  questions  are  submitted  at 
the  same  election,  it  has  been  held  that  it  must  appear  that 
a  majority  of  the  voters  at  that  election  had  cast  their  votes 
in  favor  of  removal  before  the  county  seat  could  be  changed. 
Section  5,  article  VII,  111.  Const,  provides  that  '*No  county 
seat  shall  be  removed  until  the  point  to  which  it  is  proposed 
to  be  removed  shall  be  fixed  by  law,  and  a  majority  of  the 
voters  of  the  county  shall  have  voted  in  favor  of  its  removal 
to  such  point."  In  People  ex  rd.  v.  Wiant,  48  111.  263,  where 
this  constitutional  provision  was  interpreted,  it  was  held 
that  where  an  election  on  the  question  of  the  removal  of  a 
county  seat  happens  to  be  held  at  the  same  time  there  is 
another  election,  as  for  a  circuit  judge,  the  votes  cast  on  the 
single  question  of  removal  will  not  govern  as  to  whether  a 
majority  of  all  the  legal  votes  of  the  county  were  given  in 
favor  of  removal,  but  it  must  appear  that  a  majority  of  all. 
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the  votes  cast  at  the  election  were  so  given.  In  Bayard  v. 
Klinge,  16  Minn.  249,  it  is  held  that  when  the  constitution 
provides  that  a  question  must  be  submitted  to  a  vote  of  the 
electors  of  the  county,  and  requires  a  majority  of  electors 
voting  thereon,  it  means  a  majority  of  electors  who  vote  at 
such  election,  and  not  merely  of  them  voting  on  the  partic- 
ular question.  In  consonance  with  this  principle,  where  the 
words  of  the  constitution  were  '^a  majority  of  the  legal  voters  of 
said  county,"  it  was  held  in  Slate  ex  rel.  v.  Lancaster  Co.  6  Keb. 
474,  that  it  does  not  mean  a  majority  of  those  voting  on  the 
question  to  be  submitted,  but  a  majority  of  all  the  legal 
voters  of  the  county.  (See  also  County  Seat  of  Linn  Co,  15 
Kan.  500;  State  v.  Sutterfidd,  54  Mo.  391;  Bradcn  v.  Stumph, 
16  Lea.  (Tenn.)  581;   Vance  v.  Austell,  45  Ark.  400.) 

Where  county  seats  have  been  located,  and  there  are  con- 
stitutional provisions  restricting  such  removal  to  the 
majority  of  the  legal  voters  of  the  county,  or  without  the 
consent  of  the  majority  of  the  electors  of  the  county,  the 
reasons  are  various  and  manifest  why  it  has  been  construed 
and  held  under  constitutional  restrictions  of  this  character 
to  mean  a  majority  of  all  the  votes  cast  at  such  election, 
when  there  are  means  of  ascertaining  that  fact,  as  by  the 
vote  for  some  county  oflBcer  at  the  same  election.  But  in 
this  state  there  are  no  constitutional  restrictions  in  respect 
to  this  matter,  and  the  intention  of  the  statute  must  be  col- 
lected from  its  language  and  the  purpose  it  was  designed  to 
subserve.  It  is  not  the  case  of  the  removal  of  a  county  seat 
once  permanently  located,  but  of  a  new  county  with  its 
county  seat  temporarily  located,  and  an  act  of  the  legislature 
providing  a  method  for  the  voters  of  the  county  to  deter- 
mine the  place  where  their  county  seat  may  be  permanently 
located.  The  only  question,  then,  involved  is  the  construc- 
tion of  the  section  cited.  Does  it  mean  a  majority  of  all 
the  votes  cast  at  such  general  election,  or  a  majority  of  all 
the  votes  cast  on  the  question  of  the  location  of  the  county 
seat?  While  the  section  provides  that  the  question  of  the 
location  shall  be  submitted  to  the  voters  at  the  next  general 
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election,  the  object  of  such  submission  is  to  determine  the 
place  where  it  shall  be  permanently  located  by  a  "majority 
of  all  the  votes  cast."  Its  language  is,  "the  place  receiving 
the  majority  of  all  the  votes  cast/'  and  not  a  majority  of  all 
the  voters  of  the  county,  which,  as  we  have  seen  as  a  consti- 
tutional restriction  or  in  a  statute  {State  v.  Winkelmeier,  35 
Mo.  103)  when  some  other  question  was  presented  at  the 
same  election  and  the  vote  showed  a  larger  vote  than  on  the 
county -seat  question,  furnished  clear  and  decisive  evidence 
that  a  majority  of  the  legal  voters  of  the  county  had  not 
voted  for  such  change  of  location.  "The  place  receiving  the 
majority  of  all  the  votes  cast"  necessarily  relates  to  the  ques- 
tion of  locating  the  county  seat,  and  not  to  some  other  ques- 
tion which  may  be  involved  at  such  general  election,  and 
means  that  the  "place  receiving  the  majority  of  all  the  votes 
cast"  on  that  question  "shall  be  the  permanent  county  seat 
of  the  county,"  This  seems  to  us  to  be  the  plain  intent  of 
the  statute  in  view  of  its  language  and  the  purpose  to  be 
subserved.  In  State  ex  rel.  Crocker  v.  Echols  et  aL  41  Kan.  1, 
the  statute  provided  that  "  after  said  election,  the  ballots  on 
said  question  shall  be  canvassed  in  the  same  manner  as  in 
the  election  of  county  ofScers,  and,  if  a  majority  of  all  the 
votes  cast  shall  be  in  favor  of  establishing  such  high-school," 
the  county  commissioners  are  required  to  appoint  trustees, 
etc.;  and  the  court  held  that  where  an  election  is  legally 
called,  etc.,  to  determine  whether  a  county  high-school  shall 
be  established,  and  at  which  a  majority  of  the  votes  cast 
upon  the  proposition  are  in  favor  of  the  same,  the  proposi- 
tion will  be  adopted  although  it  may  not  have  received  a 
majority  of  all  the  votes  cast  upon  other  questions  submitted 
at  the  same  election.  In  Walker  v.  Oswald,  68  Md.  146,  the 
court  held  that  the  rule  that  when  an  election  is  held  at 
which  the  subject  matter  is  to  be  determined  by  a  majority 
of  the  voters  entitled  to  cast  ballots  thereat,  those  absenting 
themselves  and  those  who,  being  present,  abstain  from  voting, 
are  considered  as  acquiescing  in  the  result  declared  by  those 
actually  voting,  applies  equally  where,  at  a  general  election^ 
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the  measure,  though  receiving  a  majority  of  the  votes  cast 
ou  that  subject,  failed  to  receive  a  majority  of  the  votes  cast 
upon  some  other  subject.  (See  also  Cass  Co.  v.  Johnson,  95 
U.  S.  360;  Gilkpie  v.  Palmer,  20  Wis.  572;  Sanford  v.  Pren- 
iicey  28  Wis.  358.)  Under  provisions  of  this  sort,  as  distin- 
guished from  those  recognizing  "a  majority  of  the  legal 
voters  of  the  county,"  the  cases  cited  sustain  the  argument 
that  the  assent  of  those  voting  on  the  subject  or  question 
was  to  be  presumed  by  their  silence  as  acquiescing  in  the 
action  of  the  majority.  Keeping  this  distinction  in  mind, 
and  that  the  provision  of  our  statute  was  to  secure  the  per- 
manent location  of  a  county  seat  in  a  new  county  in  which 
its  county  seat  had  only  been  temporarily  located,  and  we 
think  the  words  "  the  place  receiving  a  majority  of  all  the 
votes  cast"  mean  cast  on  "the  question  of  the  location  of  the 
county  seat,"  and  not  cast  upon  some  other  question  which 
may  have  been  voted  on  at  that  election.  In  this  view  the 
complaint  was  not  defective  and  the  objection  cannot  pre- 
vail. As  the  facts  alleged  were  traversable,  an  alternative 
writ  should  have  been  allowed,  which  the  argument  indi- 
cated would  have  been  except  for  an  excusable  inadvertence 
or  mistake. 

It  follows  that  the  judgment  must  be  reversed  and  the 
cause  remanded  with  directions  to  proceed  in  accordance 
with  this  opinion. 

[Filed  December  8,  1890.] 

TEMPERANCE  HOUSE  v.  HANFORD  FOWLE. 

DOWEB  Cannot  bx  Relbased  to  Husband.— Section  2869,  Hill's  Code,  which  provides 
that  when  property  Is  owned  by  either  husband  or  wife,  the  other  has  no  Intei est 
therein  which  can  be  made  the  sublect  of  contract  between  them,  includes  the 
wife's  dower  in  the  husband's  lands  and  the  husband's  esfate  by  curtesy  in  the  |,20 
wife's  lands,  and  therefore  a  conveyance  or  release  to  the  husband  by  the  wife  Of 
her  inchoate  right  of  dower  in  his  lauds  Is  a  nullity. 

Polk  county:  R.  P.  Boise,  Judge. 
Plaintiff  appeals.    Affirmed. 

The  object  of  this  action  is  to  recover  dower.  There  is  a 
stipulation  in  the  record  as  to  the  facts  from  which  it 
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appears:  (1)  The  lands  in  controversy  in  this  action  were 
owned  by  R.  M.  Montgomery  in  his  life-time;  (2)  that 
Temperance  House,  the  plaintiff,  was  the  widow  of  said 
Montgomery;  (3)  in  1880  the  plaintiff,  then  Temperance 
Montgomery,  gave  a  quit-claim  deed  for  the  consideration 
of  $300  to  her  then  husband,  R.  M.  Montgomery,  conveying 
all  of  her  right,  estate  and  dower  in  the  lands  in  dispute; 
(4)  that  in  1884  said  Montgomery  died  and  one  Shedd  was 
appointed  administrator  of  his  estate,  who  in  due  course  of 
administration  sold  the  real  property  described  in  the  com- 
plaint to  pay  claims  against  said  estate,  and  that  at  such 
sale  the  defendant  became  the  purchaser  thereof  at  the 
price  and  sum  of  $3,400  and  received  the  deed  of  the 
administrator  therefor.    The  deed  referred  to  is  as  follows : 

"This  indenture  witnesseth:  That  I,  Temperance  Mont- 
gomery, for  and  in  consideration  of  the  sum  of  three 
hundred  dollars,  to  me  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  have  bargained,  sold  and  quit- 
claimed, and  by  these  presents,  do  bargain,  sell  and  quit- 
claim, unto  R.  M.  Montgomery,  my  husband,  all  my  right, 
interest  and  dower  in  and  to  the  following-described  prem- 
ises, to  wit:  The  south  half  of  the  donation  land  claim  of 
John  M.  Zumwalt  and  wife,  being  notification  No.  5076 
claim  No.  49,  in  T.  9  S.,  R.  6  west,  Willamette  meridian' 
in  the  county  of  Polk,  state  of  Oregon;  to  have  and  to  hold 
the  said  premises  with  their  appurtenances  unto  the  said  R. 
M.  Montgomery,  his  heirs  and  assigns,  forever. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal  the  24th  day  of  March,  A.  D.  1880. 

"  Temperance  House,    [seal.] 

"Done  in  the  presence  of: 
"J.  L.  Johnson, 
«M.  M.  Ellis." 

This  deed  was  acknowledged  in  the  usual  form  and 
recorded  in  Polk  county,  the  24th  of  March,  1880.  A  jury 
trial  was  waived,  and  the  court,  after  hearing  the  evidence 
in  the  cause,  found  in  favor  of  the  plaintifiF  on  all  the  issues 
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and  rendered  a  judgment  in  her  favor  for  an  equal  undivided 
one-third  of  said  real  property  for  and  during  her  natural 
life,  from  which  the  defendant  has  appealed  to  this  court 

F.  A.  Chmowdh,  for  Appellant 

J.  J.  Daly  J  for  Respondent. 

Strahan,  C.  J. — A  single  question  has  been  presented  on 
this  appeal,  and  to  that  only  will  our  attention  be  directed. 
It  was  conceded  upon  the  argument  that  the  judgment 
appealed  from  is  right  and  must  be  aflBrmed  unless  the 
plaintiflf  is  barred  of  her  dower  by  her  deed  to  her  husband, 
R  M.  Montgomery. 

Hill's  Code,  §  2954,  provides:  "The  widow  of  every 
deceased  person  shall  be  entitled  to  dower,  or  the  use  during 
her  natural  life  of  the  one-third  part  of  all  the  lands  whereof 
her  husband  was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage,  unless  she  is  lawfully  barred 
thereof"  Section  29G6  provides  that  a  married  woman  may 
bar  her  right  of  dower  in  any  estate  conveyed  by  her 
husband  or  by  his  guardian,  if  he  be  a  minor,  by  joining  in 
the  deed  of  conveyance  and  acknowledging  the  same  as  pre- 
scribed in  the  Code,  or  by  joining  with  her  husband  in  a 
subsequent  deed  acknowledged  in  like  manner.  Section 
2967  provides  that  a  widow's  dower  may  also  be  barred  by 
a  jointure  settled  on  her  with  her  assent  before  the  marriage, 
but  such  jointure  must  consist  of  a  freehold  estate  in  lands 
for  the  life  of  the  wife  at  least,  to  take  effect  in  possession  or 
profit  immediately  on  the  death  of  her  husband.  Section 
2969  provides  that  a  pecuniary  provision,  made  for  an 
intended  wife  and  in  lieu  of  dower,  shall,  if  assented  to  in 
the  manner  provided  in  the  statute,  bar  her  dower  in  all  the 
lands  of  her  husband.  Section  2970  provides  for  an  election 
in  case  of  jointure  or  pecuniary  provision  after  the  death  of 
the  husband,  where  the  same  had  not  been  assented  to,  and 
section  2971  for  an  election  in  case  lands  are  devised  to  her 
by  the  husband's. will,  unless  it  plainly  appears  that  the 
testator  intended  she  should  have  both.  These  are  the  only 
provisions  in  the  statute  of  this  state  prescribing  the  manner 
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in  which  a  woman  may  be  barred  of  dower  in  the  husband's 
lands,  and  they  clearly  do  not  include  the  bar  relied 
upon  by  the  defendant.  The  eflFect  of  other  statutes  upon 
the  transaction  between  Montgomery  and  wife  remains  to 
be  noticed.  Section  2992  provides  that  "the  property  and 
pecuniary  rights  of  every  married  woman  at  the  time  of  her 
marriage,  or  afterwards  acquired  by  gift,  devise,  or  inherit- 
ance, shall  not  be  subject  to  the  debts  or  contracts  of  her 
husband,  and  she  may  manage,  sell,  convey,  or  devise  the 
same  by  will  to  the  same  extent  and  in  the  same  manner 
that  her  husband  can  property  belonging  to  him.*'  This 
section  does  not  in  any  way  relate  to  a  wife's  dower  in  her 
husband's  property,  but  it  does  enable  her  to  manage,  sell, 
convey,  or  devise  the  property  therein  specified  to  the  same 
extent  and  manner  and  as  completely  as  the  husband  can 
property  belonging  to  him,  and  it  renders  inapplicable  much 
of  the  learning  of  the  common  law  in  relation  to  the  disabil- 
ities of  a  married  woman.  Section  2993  places  all  property 
acquired  by  a  married  woman  during  coverture  by  her  own 
labor  under  the  same  protection  as  property  owned  by  her  at 
the  time  of  her  marriage,  or  afterwards  acquired  by  gift, 
devise,  or  inheritance.  Section  2997  provides  that "  contracts 
may  be  made  by  a  wife  and  liabilities  incurred  and  the  same 
enforced  by  or  against  her  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried."  Section  2870  provides 
"Should  either  the  husband  or  wife  obtain  possession  or 
control  of  property  belonging  to  the  other,  either  before  or 
after  marriage,  the  owner  of  the  property  may  maintain  an 
action  therefor,  or  for  any  right  growing  out  of  the  same  in 
the  same  manner  and  extent  as  if  they  were  unmarried." 
Section  2869  provides  that "  when  property  is  owned  by  either 
husband  or  wife,  the  other  has  no  interest  therein  which  can 
be  the  subject  of  contract  between  them,  or  such  interest  as 
will  make  the  same  liable  for  the  contracts  or  liabilities  of 
either  the  husband  or  wife,  who  is  not  the  owner  of  the 
property  except  as  provided  in  the  act";  and  section  2871 
provides  that  "a  conveyance,  transfer  or  lien,  executed  by 
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either  husband  or  wife,  to  or  in  favor  of  the  other,  shall  be 
valid  to  the  same  extent  as  between  other  persons."  Section 
2983  makes  the  husband  on  the  wife's  death  tenant  for  life 
by  curtesy  in  all  the  lands  in  which  the  husband  and  wife 
are  seized  in  her  right  of  any  estate  of  inheritance.  Unless 
authorized  by  statute,  a  married  woman  cannot  bar  her  right 
of  dower  by  any  release  made  to  the  husband  during  the 
coverture.  {Rowe  v.  Hamilton^  3  Greenl.  R.  63;  Martinis 
Heirfi  v.  Martiuy  22  Ala.  86;  2  Scribner  on  Dower,  290; 
Carson  v.  Murray,  3  Paige  Ch.  483.)  But  it  is  unnecessary 
to  pursue  this  line  of  authorities,  for  the  reason  that  the 
proper  construction  of  our  own  statute  is  decisive  of  this 
question.  Our  act  of  1878,  from  which  the  main  provisions 
above  recited  were  copied  into  the  Code,  was  taken  literally 
from  the  Iowa  Code.  Prior  to  this  enactment  in  that  state 
the  supreme  court  had  held  that  under  an  agreement  to 
separate,  a  husband  and  wife  could  relinquish  to  each  other 
dower  held  by  each  in  the  property  of  the  other.  {Robertson 
V.  Robertson,  25  Iowa,  350;  McKee  v.  Reynolds,  26  Iowa,  578.) 
After  the  enactment  of  section  2203  of  the  Code  of  lowa^ 
which  is  almost  identical  with  section  2869,  mpra,  it  was 
held  that  it  changed  the  rule  theretofore  announced.  In 
construing  it,  the  court  said :  "  This  provision  relates  to  the 
interest  which  a  husband  or  wife  holds  in  the  lands  owned 
by  his  or  her  spouse  which  arises  under  the  marriage 
relation.  It  does  not  refer  to  a  property  interest  that  may 
be  based  upon  contract,  or  may  be  derived  from  sources 
other  than  the  marriage  relation.  This  section  evidently 
contemplates  and  includes  in  its  language  the  dower  estate- 
Upon  the  marriage  relation  this  estate  is  based."  And 
further  on  in  the  same  opinion,  that  court  said  that  the 
exception  referred  to  other  provisions  of  the  Code,  which  were 
cited,  and  that  it  could  not  be  construed  as  applicable  to 
contracts  relating  to  dower.  {Linton  v.  Crosby,  54  Iowa,  478.) 
This  construction  excludes  estates  or  interests  growing  out 
of  the  marriage  relation  from  the  classes  of  property  con- 
cerning which  a  husband  and  wife  may  contract  with  each 


168  Wills  v.  Lbverich,  bt  al.  [Sup.  Ct 

Opinion  of  the  Court— Lord,  J. 

other.  They  include  dower  and  estates  by  curtesy.  The 
reason  of  the  distinction  is  obvious  enough.  These  estates 
have  their  origin  in  public  policy.  They  tend  to  strengthen 
the  marriage  relation,  and  to  some  extent  they  preserve  to 
the  survivor  valuable  property  interests  which  may  enable 
him  or  her  to  enjoy  some  of  the  fruits  of  their  joint  lives  and 
in  a  measure  render  them  independent  of  the  vicissitudes 
of  fortune. 
The  judgment  appealed  from  must  therefore  be  affirmed- 


[Filed  December  8,  1890.] 

E.  WILLS  V.  F.  D.  LEVERICH  et  al. 

DESCRipnoM—DEKT>— Intention  op  Parties.— Where  the  description  in  ic  deed  is  not 
clear  and  intelligible,  the  situation  of  the  parties  and  the  circumstances  surround' 
ing  the  transaction  may  be  conbidered  In  connection  livith  its  proTisioiut  to  ascer- 
tain the  intention  and  give  it  practical  effect. 

Linn  county:  R.  P.  Boise,  Judge. 

Plaintiff  appeals.     Affirmed. 

J.  K,  Weatherford,  for  Appellant 

J.  C.  PoweUy  for  Respondents. 

Lord,  J. — This  is  a  suit  in  equity,  brought  by  the  plaintiff 
against  the  defendants  for  an  injunction  requiring  the 
defendants  to  remove  all  the  obstructions  placed  by  them 
or  either  of  them  upon  a  certain  tract  of  land  herein 
described,  and  that  they  and  each  of  them  be  perpetually 
enjoined  from  interfering  with  or  placing  obstructions  upon 
said  land.  The  complaint,  in  substance,  alleges  that  the 
plaintiff  is  the  owner  of  a  tract  of  land,  describing  it,  and 
that  he  used  it  for  a  roadway  for  himself  and  the  public 
going  to  and  from  his  farm,  and  that  he  is  entitled  to  the 
whole  thereof;  that  the  defendants  have  erected  a  ware- 
house thereon  for  the  storage  of  grain  and  are  threatening 
to  store  therein  large  quantities  of  grain  and  other  obstruc- 
tions by  building  platforms,  etc.,  and  that  they  threaten 
to  further  obstruct  by  piling  large  quantities  of  wood 
thereon,  etc. 
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The  answer  of  the  defendant  Leverich  denies  specifically 
all  the  allegations,  and  alleges  as  a  separate  defense  that  he 
is  the  owner  of  the  strip  of  land  as  described,  and  that  the 
plaintiflF  is  the  owner  of  a  right  of  way  for  a  road  over  the 
strip  of  land,  and  that  he  has  no  other  right  or  title  to  said 
strip  of  land  whatever,  etc. 

The  reply  puts  in  issue  these  facts,  and  after  the  issues 
were  thus  joined,  the  case  was  referred  to  Hon.  D.  R.  N. 
Blackburn,  as  referee,  to  take  the  evidence  and  report  his 
findings  of  fact  and  conclusions  of  law  to  the  court.  The 
referee  made  the  following  findings:  (1)  "That  the  plain- 
tiff is  the  owner  of  a  right  of  way  beginning  at  the  south- 
west corner  of  the  donation  land  claim  of  John  McCoy  and 
wife,  T.  10  S.,  R.  4  W.,  in  Linn  county,  Oregon,  and  extend- 
ing down  the  Willamette  river  along  the  bank  thereof  to 
the  northwest  corner  of  the  same,  or  as  far  as  the  land  of  F. 
D.  Leverich  extends  down  said  river;  (2)  that  said  right  of 
way  is  only  forty  feet  wide ;  (3)  that  the  wood-dock,  wood- 
yard  and  pig-pen  of  said  defendant  Leverich  are  not  on  said 
right  of  way  and  do  not  interfere  with  the  travel  thereon; 
(4)  that  the  warehouse  of  said  P.  W.  Haley  is  in  said  right 
of  way  and  does  obstruct  the  travel  on  the  same.  And  as 
conclusions  of  law,  finds:  (1)  That  plaintiff's  bill  should 
be  dismissed  as  to  defendant  Leverich,  and  that  said 
Leverich  recover  his  costs  and  disbursements;  (2)  that  as 
to  the  defendant  Haley,  the  plaintiff  is  entitled  to  the 
relief  sought  in  his  complaint  a  mandatory  injunction 
for  the  removal  of  said  warehouse  from  said  right  of  way, 
and  a  judgment  for  his  costs  and  disbursements  to  be  taxed." 

The  plaintiff  by  his  counsel  moved  to  set  aside  the  report 
as  to  the  defendant  Leverich,  and  the  defendant  Leverich 
by  his  counsel  moved  to  confirm  the  report,  and  the  court, 
after  being  duly  advised,  ordered  the  report  of  the  referee  as 
to  said  defendant  Leverich  to  be  confirmed.  The  plaintiff's 
claim  of  title  is  deraigned  through  a  deed  from  Leverich 
and  wife  to  Henry  Stumberg,  and  from  Henry  Stumberg 
and  wife  to  the  plaintiff.    Those  deeds  describe  the  tract  in 
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dispute  as  follows:  "A  strip  of  land  forty  feet  wide  along 
the  bank  of  the  Willamette  river,  beginning  at  the  south- 
west corner  of  the  donation  land  claim  of  John  McCoy  and 
wife,  in  T.  10  S.,  R.  4  W.  of  Willamette  meridian,  etc.,  and 
extending  down  said  river  to  the  northwest  corner  of  said 
claim,  or  as  far  as  the  land  of  F.  D.  Leverich  extends  down 
said  river.  To  have  and  to  hold  for  the  purpose  of  a  road 
or  right  of  way  unto  the  said  E.  Wills,  his  heirs  and  assigns 
forever."  This  forty-foot  strip  of  land  is  described  as  a  tract 
of  land  forty  feet  wide  along  the  bank  of  the  river,  but  the 
east  and  west  lines  are  not  designated,  so  that  it  is  uncertain 
where  the  west  line  of  the  strip  is,  unless  it  be  placed  on  top 
of  the  bank  of  the  river,  which  the  evidence  indicates  is  the 
high-water  mark.  The  way  to  get  at  what  the  parties 
intended  by  this  deed  is  "to  place  ourselves,"  as  Mr.  Justice 
Sanderson  said,  "in  the  seats  which  were  occupied  by  the 
parties  at  the  time  the  instrument  was  executed;  then  tak- 
ing it  by  the  four  corners,  read  it."  ( Walsh  v.  Hilly  38  Cal. 
487.)  This  rule  requires  a  consideration  of  all  the  provi- 
sions of  the  deed  as  well  as  the  situation  of  the  parties  in 
order  to  ascertain  their  intention  and  give  it  practical  effect. 
The  evidence  indicates  that  the  land  now  occupied  and 
owned  by  the  plaintifiF  and  the  defendant  Leverich  was  once 
owned  in  common  by  the  defendant  Leverich  &  Stumberg, 
and  that  they  agreed  to  divide  the  same,  and  that  a  surveyor 
was  employed  to  divide  the  land  equally  as  to  the  number 
of  acres;  but  that  after  the  land  was  surveyed  and  platted* 
the  south  half  was  considered  more  valuable  than  the  north 
half,  so  that  it  was  agreed  that  the  defendant  Leverich 
should  take  the  south  half  and  Stumberg  the  north  half» 
and  that  the  defendant  pay  Stumberg  $125  and  give  him  a 
deed  for  a  road  or  a  right  of  way  over  the  south  half  along 
the  bank  of  the  Willamette  river;  and  that  pursuant  to  this 
arrangement,  deeds  were  made,  one  of  which  is  the  deed  in 
evidence  from  the  defendant  and  wife  to  Stumberg  for  a  road 
or  a  right  of  way  along  the  bank  of  said  river;  that  after- 
wards Stumberg  sold  the  north  half  to  the  plaintiff,  and 
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thereafter  made  the  deed  in  evidence  to  the  plaintiff  for  the 
strip  of  land  in  controversy  for  the  purposes  specified ;  that 
soon  after  Stumberg  and  the  defendant  had  effected  their  deal 
as  to  the  lands  held  in  common  by  them,  the  defendant 
began  improving  his  river  front  and  erected  a  wood-dock 
and  steamboat  landing.  It  appears  also  at  the  time  the 
plaintiff  obtained  his  deed  from  Stumberg  for  the  north 
half  of  said  land,  and  at  the  time  and  long  before  he 
obtained  his  deed  from  him  for  the  strip  of  land  in  con- 
troversy for  the  purposes  of  a  road  or  right  of  way,  that 
the  defendant  had  made  the  improvements  referred  to  and 
was  using  the  same  for  the  purpose  of  selling  and  deliver- 
ing wood  and  shipping  grain  and  other  farm  products  by 
boats  on  the  Willamette  river.  The  evidence,  too,  dis- 
closes that  he  used  such  right  of  way  before  he  obtained 
the  deed  from  Stumberg  to  the  strip,  and  that  he  used  the 
warehouse  built  by  the  defendant  for  the  purposes  specified 
in  common  with  others.  Regarding  the  situation  of  the 
parties  in  the  light  of  surrounding  circumstances,  it  is 
plain  that  there  was  never  any  intention  other  than  for 
the  purposes  of  a  right  of  way  to  convey  the  strip  of  land 
in  dispute  in  fee  either  to  Stumberg  or  by  Stumberg  to 
the  plaintiff.  The  whole  arrangement,  all  the  acts  of  the 
parties  at  the  time  and  subsequent,  in  dealing  and  using 
such  strip  of  land,  is  only  consistent  with  this  purpose.  It 
shows,  moreover,  that  their  mutual  convenience,  the  busi- 
ness in  which  the  defendant  was  engaged,  and  the  necessity 
of  preserving  access  to  the  river,  as  well  as  the  purposes  to 
be  subserved  by  each,  was  well  understood,  and  that  no 
more  land  or  for  any  other  purpose  than  a  right  of  way  was 
intended  to  be  conveyed  or  that  the  plaintiff  could  have 
understood  otherwise.  His  own  explanations  and  statements. 
are  only  consistent  with  this  view.  More,  if  the  strip  of 
land  be  located  along  the  bank,  as  the  plaintiff  claims,  it  is 
so  steep  and  declivous  as  to  render  the  construction  of  a 
road  nearly  impossible  without  great  expense  and  labor,  and 
would  in  effect  render  the  deed  inoperative,  and  what  is 
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more,  it  would  locate  the  road,  not  where  it  is  and  under- 
stood to  be,  but  where,  under  the  circumstances,  it  would 
seem  improbable  that  it  was  ever  intended  to  be  located. 
But  looking  at  the  deed  in  view  of  the  situation  of  these 
parties,  and  in  the  light  of  the  surrounding  circumstances, 
and  the  subject  matter  in  regard  to  which  the  description 
applies,  and  the  intention  is  plain.  It  locates  the  west 
line  on  top  of  the  bank  and  then  goes  east  for  the  other 
line  forty  feet  and  establishes  the  right  of  way  where  it 
now  is  and  has  been  used.  It  makes  the  terms  used  in 
the  description,  which  of  themselves  are  not  clear,  intel- 
ligible and  consistent  with  the  rest  of  the  deed.  And 
where  such  uncertainty  exists  in  a  description,  it  is  com- 
petent to  show  the  practical  construction  which  the  parties 
gave  to  the  description  of  the  strip  of  land  in  question  by 
their  acts  and  their  treatment  of  the  property  in  order  to 
show  what  was  the  true  line  intended  to  be  established  by 
them.  So  that,  if  we  consider  the  provisions  of  the  deed  in 
connection  with  the  circumstances  of  the  transaction  and 
the  situation  of  the  parties  and  the  subject  matter  to  which 
they  are  to  be  applied,  it  gives  a  definite  sense  and  meaning 
to  the  language  used  in  the  deed,  makes  it  consistent  and 
operative  for  the  purpose  specified,  and  indicates  plainly 
what  the  parties  intended  and  meant. 

In  this  view  it  results  that  the  decree  must  be  affirmed. 


'  20    178 
88    887|  [Filed  December  8,  1S90.] 

EMIL  SCHNEIDER  v.  THE  O.  P.  R.  R.  CO. 

Bali  of  Goods— Delivery— Aoceptance.— In  an  action  for  goods  sold  and  delivered. 
If  the  i»laintiff  allege  and  prove  a  delivery  at  the  place  aptreed.  and  nothing  remain 
for  him  to  do,  he  need  not  show  an  acceptance  by  the  defendant. 

Sahe— Refusal  to  Accept— Remedy  of  Seller.— Where,  however,  defendant  reftisea 
to  accept  or  pay  for  snch  goods,  plaintiiT  may  elect  to  treat  the  goods  as  belonging 
to  defendant  and  bring  an  action  for  the  contract  price,  or  he  may  otherwise  dis- 
pose of  the  goods  and  sue  for  damages. 

Same— MoRTo AGE  or  Pledge  by  Plaintiff.- Where,  after  such  delivery  and  refusal 
of  payment,  plainiifi'  mortgages  or  pledges  the  goods  to  secure  a  loan  of  money,  he 
cannot  maintain  an  action  for  the  value  of  the  goods  against  the  defendant 
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This  is  an  action  to  recover  the  value  of  wood  alleged  to 
have  been  cut  and  delivered  to  defendant  by  plaintiff,  and 
for  damages  for  breach  of  a  contract.  The  first  cause  of 
action  set  out  in  the  complaint  is  as  follows:  "That  on  or 
about  the  22d  day  of  December,  1888,  in  Linn  county,  state 
of  Oregon,  the  plaintiff  made  and  entered  into  a  contract 
with  the  said  defendant,  above  named,  the  Oregon  Pacific 
Railroad  Company,  whereby  and  wherein  plaintiff  under- 
took and- agreed  to  cut  all  the  wood  on  a  certain  piece  or 
parcel  of  land  bought  by  said  company  from  G.  W.  Drewery 
in  Fox  valley,  in  Linn  county,  Oregon,  and  the  right  of  way 
of  said  company,  near  said  premises,  into  cordwood  and  suit- 
able for  use  in  the  railroad  engines,  and  deliver  the  same  to 
the  said  company  on  their  said  right  of  way  along  the  line 
of  the  railroad  of  said  company  whenever  it  was  convenient 
to  deliver  said  wood,  and  the  said  Oregon  Pacific  Railroad 
Company  promised  and  agreed  to  pay  plaintiff  at  the  end  of 
each  month  for  all  wood  delivered  by  him  in  accordance 
with  said  contract  during  said  month,  at  the  rate  of  two  dol- 
lars per  cord,  deducting  ten  cents  per  cord  for  the  wood  or 
timber  furnished  by  said  company;  that  plaintiff,  in  accord- 
ance with  the  terms  of  said  contract,  cut  and  delivered  to  the 
said  company,  along  the  line  of  their  said  road,  306  cords  of 
wood,  of  the  agreed  value  of  $612,  and  of  the  net  value, 
deducting  the  price  of  the  timber  purchased  by  defendant, 
of  So91.40,  and  that  said  wood  was  all  cut  and  delivered  as 
aforesaid,  prior  to  the  22d  day  of  April,  1889;  that  defend- 
ant has  failed,  neglected  and  refused  to  pay  plaintiff  for  said 
wood  or  any  part  thereof."  There  was  a  claim  for  damages 
and  lumber,  also  set  forth  in  the  complaint,  but  for  the  pur- 
poses of  this  appeal  they  are  immaterial. 

The  answer  denies  specifically  each  and  every  allegation 
of  the  complaint,  and  among  other  defenses  alleges  the  fol- 
lowing: "That  said  plaintiff  never  delivered  to  defendnnt 
any  of  the  wood  so  cut  by  him,  but  sold  and  delivered  the 
same  to  Fred  Bender  on  the  11th  day  of  March,  1889, 
together  with  other  wood  and  property  then  claimed  to  be 
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owned  by  him,  and  received  from  said  Bender  full  payment 
therefor." 

The  plaintiff  in  his  reply  denies  each  and  every  allega- 
tion in  this  part  of  the  answer,  with  the  qualifying  phrase 
"except  as  hereinafter  alleged,"  and  then  makes  the  follow- 
ing allegation  in  reference  thereto:  "  Plaintiff,  for  a  further 
and  separate  reply  to  defendant's  further  and  separate  answer, 
alleges  that  on  or  about  the  11th  day  of  March,  1889,  plain- 
tiff was,  by  reason  of  defendant's  failure  and  refusal  to  com- 
ply with  the  terms  of  the  contract  for  cutting  wood  mentioned 
in  the  complaint  herein,  and  pay  the  money  as  it  became 
due  on  said  wood  according  to  the  terms  of  said  contract, 
compelled  to  give  a  lien  on  said  wood  to  one  Fred  Bender  to 
raise  money  to  pay  off  the  men  employed  to  cut  said  wood ; 
that  said  lien  was  paid  and  satisfied  and  released  in  full 
before  the  commencement  of  this  action." 

A  jury  was  called,  and  aftier  the  evidence  was  introduced 
and  argument  of  counsel,  they  returned  into  court  the  fol- 
lowing verdict : 

"Emil  Schneider  v.  Oregon  Pacific  Railroad  Company. 

"We,  the  jury  in  the  above  case,  find  for  plaintiff  for  two 
hundred  and  eighty-two  and  a  half  cords  of  wood,  at  $1.90 
per  cord,  $536.75,  and  lumber  in  the  sum  of  $34;  total, 
$570.75." 

H.  H.  Hemtty  for  Respondent 

L.  Flinn,  for  Appellant. 

Bean,  J. — The  only  error  complained  of  here  is  the  entry 
of  a  judgment  on  the  verdict  of  the  jury  for  the  value  of  the 
282  J  cords  of  wood,  found  by  the  jury  to  have  been  delivered 
to  defendant  by  plaintiff.  The  contention  of  defendant  is, 
that  the  allegation  in  the  reply,  that  on  March  11,  1889, 
plaintiff  gave  a  lien  upon  this  wood  to  secure  the  payment 
of  money  borrowed  by  him,  is  such  an  admission  as  will 
preclude  his  recovery  in  this  action  for  the  value  of  such 
wood.  The  complaint  avers  that  the  wood  was  delivered 
along  the  line  of  the  defendant's  railroad  prior  to  the  22d  day 
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of  April,  1889,  but  as  the  reply  alleges  that  the  lien  was 
given  on  the  11th  day  of  March,  we  must  conclude,  as  a 
necessary  consequence,  that  the  wood  was  delivered  on  or 
before  the  date  of  the  lien,  so  that  it  must  be  assumed,  for 
the  purposes  of  this  case,  that  after  the  wood  was  delivered 
along  the  line  of  defendant's  road,  plaintiff  either  mortgaged 
or  pledged  the  wood  to  Bender  for  money  with  which  to  pay 
his  hands.  This  action  is  brought  to  recover  the  value  of 
the  wood,  and  not  damages  for  a  breach  of  the  contract  by 
defendant.  The  complaint  alleges  that  the  plaintiff  delivered 
the  wood  at  the  place  provided  in  the  contract  for  its  deliv- 
ery. In  so  doing  he  complied  with  the  contract  on  his  part 
and  was  entitled  to  his  pay  for  the  wood  at  the  rate  agreed 
upon.  He  was  not  required  to  allege  or  prove  an  acceptance 
of  the  wood  by  the  defendant  before  bringing  his  action. 
{Nichols  V.  Mcfrse,  100  Mass.  523;  Pacific  Iron  Works  v.  The 
Long  Island  R  R.  Co.  62  N.  Y.  272.)  It  appears,  however, 
from  the  record  before  us,  that  after  the  wood  was  delivered 
by  plaintiff  at  the  place  provided  in  the  contract  and  agreed 
on  by  the  parties  as  the  place  of  delivery,  defendant  refused 
to  accept  or  pay  for  it  according  to  its  agreement.  Upon 
the  refusal  of  the  defendant  to  pay  for  the  wood,  as  it  agreed 
to  do^,  plaintiff  had  the  right  to  elect  to  treat  the  wood  as 
the  property  of  the  defendant  and  sue  for  the  contract  price 
thereof,  as  he  has  done  here,  or  otherwise  dispose  of  the 
wood  and  bring  an  action  for  damages  for  breach  of  the 
contract  if  he  was  damaged  by  such  breach ;  biit  he  could  not 
take  possession,  sell,  or  encumber  the  wood,  and  sue  for  the 
contract  price.  If  he  insists  on  having  from  the  defendant 
the  price  at  which  he  contracted  to  sell  the  wood,  he  can 
not  consistently,  with  such  a  demand,  sell  or  dispose  of  it  to 
another.  In  this  case  he  has  sued  for  the  value  of  the  wood, 
and  must  recover,  if  at  all,  upon  the  theory  that  the  wood 
belonged  to  the  defendant,  and  the  sale  was  complete.  {Mc- 
Lean V.  Dunn^  4  Bing.  772;  Miller  on  Conditional  Sales, 
§  28;  Girrard  v.  Taggert,  5  S.  &  R.  18;  Cook  v.  Moore,  1 
Sand.  297.)    If,  after  he  delivered  the  wood  along  the  rail- 
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road  track,  he  saw  proper  for  any  reason  to  resume  posses- 
sion of  it  or  exercise  such  acts  of  ownership  over  it  as  were 
inconsistent  with  a  right  of  property  in  defendant,  he  can 
not  recover  in  this  action  the  value  of  the  wood.  When  he 
mortgaged  or  pledged  this  wood  to  Bender  to  secure  a  loan 
of  money,  he  thereby  exercised  such  acts  of  ownership  over 
it  as  precludes  the  idea  of  property  in  defendant.  If  the 
wood  belonged  to  defendant  he  could  not  give  a  lien  upon 
it,  for  he  had  no  such  interest  in  the  wood  as  could  be  sub- 
jected to  a  lien.  He  could  not  treat  the  wood  as  the  prop- 
erty of  defendant  and  at  the  same  time  mortgage  it  to  some 
other  person.  When  he  assumed  the  right  to  mortgage  or 
pledge  the  wood  to  Bender  to  secure  a  loan  he  must  have 
elected  to  resume  control  over  the  wood,  and  to  look  to 
defendant  for  damages  for  breach  of  its  contract.  He  claims 
that  he  was  compelled  to  give  this  lien  because  defendant 
would  not  comply  with  its  contract.  In  this  action  it  mat- 
ters not  what  reason  may  have  prompted  him  to  make  his 
election,  whether  the  importunities  of  his  creditors  or  the 
conduct  of  defendant.  The  only  inquiry  is,  did  he,  by  his 
actions,  evince  an  intention  to  repudiate  the  sale  and  resume 
control  of  the  wood?  The  conduct  of  defendant  might  pos- 
sibly be  a  proper  subject  of  inquiry  in  an  action  for  damages, 
but  the  only  question  before  us  is  the  legal  effect  of  the 
mortgage  or  pledge  of  the  wood  to  Bender.  The  facts  are 
admitted  and  we  must  apply  the  law  to  them.  The  plaintiff 
claims  in  his  reply  that  the  lien  to  Bender  was  satisfied  and 
discharged  before  the  commencement  of  this  action,  but  ho 
does  not  allege  that  he  delivered  the  wood  to  the  defendant 
after  the  lien  was  discharged.  He  says  he  delivered  the 
wood  prior  to  April  22,  1889,  and  the  action  was  not  com- 
menced until  October  14,  1889;  so  that  the  lien  may  have 
been  satisfied  prior  to  the  commencement  of  the  action,  and 
yet  after  the  alleged  delivery  of  the  wood ;  but  we  think  it 
appears  from  the  pleadings,  and  it  was  so  assumed  on  the 
argument  here,  that  the  only  delivery  claimed  to  have  been 
made  was  made  prior  t©  the  date  of  the  lien.     It  was  argued 
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that  the  allegation  in  the  reply  is  only  a  departure,  and  can 
not  be  taken  advantage  of  after  yerdict,  but  we  are  unable 
to  concur  with  counsel  in  the  theory  that  such  allegation  is 
a  departure.  A  departure  in  pleadings  is  defined  to  be 
where  a  party  quits  or  departs  from  the  cause  of  action  or 
defense  which  he  has  first  made,  and  has  recourse  to  an- 
other. (1  Chitty  on  PI.  644.)  In  this  case  the  averment  in 
the  reply,  that  he  gave  a  lien  upon  this  wood  to  Bender^ 
does  not  in  any  way  constitute  a  cause  of  action  against  the 
defendant,  but  is  an  affirmative  matter  pleaded  by  plaintiff 
himself,  which  is  a  complete  defense  to  the  cause  of  action 
set  out  in  his  complaint. 

It  follows,  therefore,  that  it  was  error  for  the  court  below 
to  enter  judgment  against  defendant  for  the  value  of  this 
wood,  and  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proceedings,  as  by  law  provided. 


r  Filed  December  8.  189ai 

THE  A.  &  8.  0.  R  CO.  v.  GEORGE  HILL. 

Pbtvats  Corporations— Assessment  of  Stock.— After  one-half  of  the  capital  stock  of 
a  private  corporation  In  this  state  has  been  subscribed  and  a  board  of  directors 
elected,  assessments  may  legally  be  made  npon  the  stock  so  subscribed.  WUUxmetU 
Infighting  Ob.  v.  Stanniu,  4  Or.  2C1,  approved. 

Sawb— Action  to  Rkcoveb  Assessments— Tender  of  Certificate  for  Shares  not 
Necessary.— In  case  of  an  ordinary  subscription  to  the  capital  stock  of  a  corpora- 
tion, a  tender  of  the  certificate  for  the  shares  so  subscribed  is  not  a  condition  prece- 
dent to  the  right  to  maintain  an  action  to  recover  assessments  legally  made  on 
iuch  share. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    AflSrmed. 

This  is  an  action  to  recover  $1,500  and  interest  claimed 
to  be  due  plaintiff  from  defendant  as  delinquent  assessments 
on  twenty  shares  of  plaintiff's  capital  stock  of  the  par  value 
of  one  hundred  dollars  each,  subscribed  for  by  defendant 
A  trial  was  had  in  the  court  below  which  resulted  adversely 
to  defendant,  and  hence  this  appeaL 

C.  J.  Curtis,  for  Appellant. 

C  IF.  Fulton,  for  Respondent 

XX  Or.- 12. 
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Bean,  J. — The  facts  in  this  case  are  these:  On  August 
11, 1888,  plaintiff  was  duly  incorporated  with  a  capital  stock 
of  $75,000,  divided  into  750  shares  of  one  hundred  dollars 
each,  for  the  purpose  of  constructing,  owning  and  operating 
a  railroad  from  Astoria  to  Tillamook  bay,  with  its  principal 
oflSce  at  Astoria.  On  August  13th  stock-books  were  duly 
opened  to  receive  subscriptions  to  its  capital  stock,  when 
defendant  and  other  persons  subscribed  to  the  following 
contract  in  writing  in  said  book,  to  wit:  "Subscriptions  to 
the  capital  stock  of  the  Astoria  &  South  Coast  Railway 
Company, incorporated  August  11, 1888,  at  Astoria,  Oregon; 
capital  stock,  $75,000;  amount  of  each  share,  $100. 

"We,  the  undersigned,  hereby  subscribe  to  the  capital 
stock  of  the  Astoria  &  South  Coast  Railway  Co.  the  number  of 
shares  set  opposite  our  respective  names  by  us  subscribed, 
and  we  agree  to  pay  for  each  share  the  sum  of  one  hundred 
dollars  at  the  time  or  times  and  in  the  manner  assessed 
and  ordered  by  the  board  of  directors  of  said  corporation 
hereafter." 

That  when  defendant  subscribed  said  contract  he  set 
opposite  his  name  ten  shares  and  the  sum  of  one  thousand 
dollars  as  being  the  sum  he  agreed  to  pay  therefor.  On 
August  18th  more  than  one-half  but  not  all  of  the  capital 
stock  of  plaintiff  having  been  subscribed,  at  a  meeting  of 
the  stockholders  duly  called,  plaintiff  was  duly  organized 
and  a  board  of  directors  elected,  who  immediately  qualified 
and  entered  upon  the  discharge  of  their  duties.  On  Sep- 
tember 24, 1888,  an  assessment  of  25  per  cent ;  on  November 
3, 1888,  an  assessment  of  10  per  cent,  and  on  February  25, 
1889,  an  assessment  of  65  per  cent,  was  duly  levied  on  the 
capital  stock  of  the  plaintiff.  The  defendant  was  notified  of 
each  of  said  assessments  and  payment  thereof  demanded 
and  paid  the  assessments  of  September  25  and  November  3, 
1888,  and  $150  on  that  of  February  25, 1889,  and  no  more ; 
that  in  July,  1889,  said  stock-book  of  plaintiff  still  being 
open  to  receive  subscriptions  to  its  capital  stock,  defendant 
again  subscribed  for  ten  shares  of  the  par  value  of  one 
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hundred  dollars  per  share;  that  on  July  8, 1889,  a  large 
number  of  additional  shares  having  been  subscribed,  includ- 
ing the  ten  shares  subscribed  for  by  defendant,  an  assessment 
of  25  per  cent  on  each  share  of  said  additional  subscription 
was  duly  levied,  and  on  August  12,  1889,  an  additional 
assessment  of  75  per  cent  was  duly  levied  on  each  of  said 
shares;  that  defendant  being  duly  notified  of  each  of  said 
assessments,  refused  to  pay  any  part  thereof. 

The  defendant  claims  that  before  plaintiff  can  maintain 
this  action  against  him  it  must  aver  and  prove  that  its  full 
capital  stock  has  been  subscribed ;  that  it  was  an  implied 
part  of  his  contract  of  subscription  that  the  contract  was  to 
be  binding  and  enforceable  against  him  only  after  the  full 
seventy-five  thousand  dollars,  the  amount  of  plaintiff's 
capital  stock,  had  been  subscribed,  and  that  until  the  stock 
was  all  subscribed  the  corporation  could  do  no  business 
except  to  elect  directors.  There  are  many  authorities  to  the 
effect,  and  we  suppose  it  will  be  generally  conceded,  that 
unless  otherwise  provided  by  the  act  of  the  legislature 
authorizing  the  corporation  to  be  created,  or  by  the  charter 
of  the  company,  or  by  the  contract  of  subscription,  all  the 
capital  stock  of  the  proposed  corporation  must  be  subscribed 
for  before  any  stockholder  can  be  compelled  to  pay  any 
assessment  on  his  stock  or  before  the  company  can  enter 
upon  any  of  its  corporate  business,  but  the  act  of  incorpora- 
tion may  of  course  vary  this  rule.  (See  sections  17G  and 
177  of  Cook's  Stock  and  Stockholders,  and  notes,  where 
the  authorities  seem  to  be  fully  collated.)  Plaintiff  was 
incorporated  under  the  general  incorporation  act  of  this 
state,  which  among  other  things  provides  "that  it  shall  be 
lawful  in  the  organization  of  any  corporation  to  elect  a  board 
of  directors  as  soon  as  one-half  of  the  capital  stock  has  been 
subscribed."  (2  Hill's  Code,  §  3222.)  The  question  of 
defendant's  liability  must  be  determined  by  the  construction 
to  be  given  to  this  provision  of  the  Code  in  connection  with 
the  remaining  provision  of  the  general  incorporation  act. 
The  question  now  before  us  was  considered  by  this  court  in 
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the  case  of  Willamette  Freighting  Co.  v.  StanniiSj  4  Or.  261, 
and  the  conclusion  there  reached,  after  an  elaborate  argument 
by  counsel  and  a  careful  and  exhaustive  examination  by  the 
court,  was  that  in  this  state  the  subscription  to  the  entire 
amount  of  the  capital  stock  of  a  corporation  is  not  a  condition 
precedent  to  a  legal  corporate  existence;  and  that  after 
one-half  of  the  capital  stock  is  subscribed,  the  stockholders 
may  proceed  to  the  election  of  directors,  and  after  the  election 
thereof  assessments  may  be  legally  made  upon  the  unpaid 
stock  so  subscribed  although  the  full  amount  has  not  been 
subscribed.  The  same  construction  of  the  statute  is  recog- 
nized by  this  court  in  the  case  of  Coyote  G,  &  S.  iL  Co.  v. 
Ruble,  8  Or.  294,  where  Boise,  J.,  in  speaking  of  Ruble's 
supposed  liability  to  the  plaintiff,  says:  "It  is  claimed  that 
he  owed  the  corporation  this  amount  at  the  commencement 
of  this  suit.  To  put  him  in  such  a  position  he  must  be  a 
subscriber  to  the  stock  of  fifty  thousand  dollars.  The  records 
of  the  corporation  must  show  that  this  amount  is  due  and 
owing.  To  show  this,  it  must  be  shown  by  the  records  of 
the  corporation:  1.  By  the  stock-books  signed  by  Ruble  or 
evidence  equivalent  to  such  signing.  2.  That  one-half  of 
the  capital  stock  of  the  corporation  has  been  subscribed.  3.  That 
an  assessment  has  been  made  on  all  such  stock  for  twenty-five 
per  cent  of  such  stock."  The  decision  in  Willamette  Freighting 
Co.  v.  Stannus  has  been  recognized  as  the  settled  law  of  this 
state  since  its  rendition  in  1872.  Corporations  have  been 
organized,  and  we  must  assume  have  proceeded  to  business 
without  all  the  capital  stock  being  subscribed  for,  relying  on 
the  doctrine  of  that  case,  as  plaintiff  probably  did.  They 
have  levied  and  collected  assessments  on  their  subscribed 
capital  stock,  incurred  debts  and  obligations,  and  engaged 
in  vast  and  important  enterprises,  so  that  whatever  we  might 
be  disposed  to  hold  if  the  question  was  res  Integra,  we  do  not 
feel  at  liberty  to  depart  from  the  rule  heretofore  announced 
by  this  court. 

It  is  also  claimed  that  the  issuance  and  tender  to  defend- 
ant of  certificates  for  the  shares  of  stock  subscribed  for  by 
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him  is  a  condition  precedent  to  the  right  to  maintain  an 
action  for  the  unpaid  assessments.  The  effect  of  the  ordi- 
nary subscription  to  the  capital  stock  of  a  corporation  is  to 
constitute  the  subscriber  a  shareholder  immediately,  with 
the  right  to  vote  at  meetings  and  share  in  the  dividends,  and 
subject  him  to  a  liability  to  contribute  to  the  amount  of  his 
subscription  when  called  upon  in  a  legal  manner.  His 
engagement  is  created  directly  by  the  act  of  subscription. 
It  is  the  subscription  that  makes  him  a  shareholder.  The 
certificate  is  but  evidence  of  the  fact  of  his  being  a  share- 
holder— a  written  acknowledgment  on  the  part  of  the  cor- 
poration of  his  interest  in  the  corporate  franchise  and 
property.  It  has  been  repeatedly  held  that  the  tender  of  a 
certificate  for  shares  is  never  a  condition  precedent  to  the 
liability  of  a  shareholder  to  contribute  the  amount  of  his 
shares  after  a  proper  call.  (1  Morawetz  on  Corp.  §§  61, 148; 
Faducah  &  if.  R.  R.  Co.  v.  Parks,  86  Tenn.  554;  Hawley 
V.  Upton,  102  U.  S.  314;  Fulgam  v.  The  M.  &  B.  R.  R.  Co. 
44  Ga.  697i  The  South  G.  &  F.  R.  R.  Co.  v.  Ayrea,  56  Ga.  230; 
Cook  on  Stockholders,  §  10.)  The  case  of  an  ordinary  sub- 
scription for  shares  in  a  corporation  differs  from  a  sale  and 
purchase.  Where  a  person  agrees  to  take  or  purchase  shares, 
many  authorities  hold  that  it  is  the  intention  to  buy  the  cer- 
tificates as  a  salable  article.  The  delivery  of  the  certificates 
and  payment  of  the  price  are  considered  concurrent  acts, 
and  in  a  failure  to  carry  out  the  contract  neither  party  can 
charge  the  other  without  averring  a  tender  of  performance. 
Of  this  class  is  the  case  of  Robbins  v.  St.  Paul,  S,  &  F,  R.  Co. 
22  Minn.  286,  relied  on  by  defendant.  This  was  an  action 
to  recover  the  amount  of  a  subscription  to  preferred  stock  of 
the  plaintiff,  ordered  issued  and  sold  long  after  the  company 
was  organized,  and  was  not  a  subscription  to  the  original 
stock.  The  court  held  that  the  subscription  by  defendant 
constituted  a  valid  contract  on  the  part  of  the  company  to 
issue  the  stock  to  defendant,  and  on  his  part  to  pay  for  it, 
bat  before  the  company  could  maintain  the  action  it  must 
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allege  and  prove  a  tender  of  the  certificate  for  the  stock  to 
defendant. 

The  court  in  its  opinion,  however,  recognizes  the  doctrine  we 
have  announced  as  applicable  to  ordinary  subscriptions,  and 
says:  "Such  a  subscription  gives  to  the  subscriber  an  interest 
in  the  corporation  and  the  right  to  take  part  in  organizing  it, 
and  this  interest  and  right  are  a  sufficient  consideration  to  sup- 
port his  promise.'* 

Judgment  of  the  court  below  is  therefore  affirmed. 


44    17tt 


[Filed  Decembei  16, 1^0.] 

I        C.  p.  HOGUE  V.  CITY  OF  ALBINA.  et  al. 

DEDICATION  OF  Lako  bt  Pabol.— In  order  to  constltate  a  dedication  by  parol,  there 
must  be  some  act  proved  evincing:  a  clear  intcniioii  to  dedicate  the  land  to  the  pabllc 
use. 

Dbdicatioit  —  Map  ob  Piat.  —  Where  It  Is  sought  to  entabllsh  a  dedication  by  the  sale  of 
Iota  with  reference  to  a  map  or  pint,  the  extent  of  such  dedication  Is  to  be  determined 
from  the  consideration  of  the  whole  map,  the  object  being  to  ascertain  the  Intention  of 
the  donor,  the  cardinal  rule  of  construction  being  to  give  eHect  to  the  Intention  of  the 
party  as  manifested  by  hit  act. 

I .    Dudication— BuRDKN  OF  PROOF.  — A 'dedication  of  land  to  the  public  use  Is  not  pre- 

I  55  iSI  Bumed,  but  must  be  shown  by  the  acts  and  declarations  of  the  owner  of  such  a  public 
and  deliberate  character  as  clearly  show  an  intention  on  his  part  to  surrender  his 
land  for  the  use  of  the  public,  and  the  burden  of  proof  is  on  the  party  asserting  such 
dedication. 

Pboof  REQuinED.  — In  order  to  constitute  a  common-law  dedication,  the  owner's  acta 
and  declarations  must  be  deliberate,  unequivocal  and  decisive,  manifesting  a  posi- 
tive and  unmistakable  Intention  to  permanently  abandon  his  property  to  the  public 
use. 

Bboond  Pxat  — Effect  of.  — When  the  owner  of  land  lays  out  a  town  and  records  a  plat 
thereof  on  which  streets  are  dedicated  to  the  public,  and  It  is  sought  to  establish  an- 
other  and  different  dedication  by  the  acts  and  conduct  of  the  owner  in  exhibiting  to 
Intending  purchasers  another  map  prepared  on  the  same  day  and  selling  loU  by  refer- 
ence to  the  second  plat,  such  second  plat  to  have  this  effect  must  be  essentially  differ- 
ent from  the  recorded  one,  showing  on  its  face  an  intention  on  the  part  of  the  owner  to 
make  an  additional  dedication. 

Multnomah  county :  L.  B.  Stearns,  Judge. 

Defendants  appeal.     Affirmed. 

The  plaintiff  being  the  owner  of  a  tract  of  land  in  size 
1141  feet  north  and  south  and  408  feet  east  and  west,  within 
the  corporate  limits  of  the  city  of  Albina,  on  April  3,  1889, 
caused  an  addition  to  the  city  to  be  laid  off,  of  which,  under 
the  name  of  Albina  addition,  a  map  or    plan   was   made, 
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signed,  acknowledged,  and  recorded  by  him,  representing 
said  addition  with  its  streets,  lots  and  blocks,  the  size  and 
width  thereof  being  stated  thereon.  On  this  plan  or  map  a 
strip  of  land  about  18  feet  wide,  along  the  south  side  of 
block  1,  was  dedicated  to  the  public  as  a  part  of  Morris 
street,  which,  together  with  a  strip  of  land  adjoining  on  the 
south  before  dedicated  by  the  owner  thereof,  made  Morris 
street  in  front  of  this  addition  about  46  feet  wide;  that  prior 
to  the  platting  of  Albina  addition,  Riverview  additioui 
which  lies  west  of  and  adjoining,  and  Railroad  Shops 
addition,  which  lies  south  of  and  adjoining  said  Albina 
addition  and  Proebstel's  addition,  which  lies  south  of  and 
adjoining  Riverview  addition,  had  each  been  laid  out, 
platted  and  the  streets  therein  dedicated  to  the  public,  and 
the  plats  thereof  duly  recorded ;  that  Morris  street  extends 
east  and  west  between  ^Ibina  addition  and  Riverview 
addition  on  the  north,  and  Railroad  Shops  addition  and 
Proebsters  addition  on  the  south,  and  between  Riverview 
addition  and  Proebstel's  addition  is  sixty  feet  wide,  and 
between  Railroad  Shops  addition  and  Albina  addition  is 
forty-six  feet  wide,  according  to  the  said  recorded  plats,  the 
south  line  of  said  street  being  a  continuous  straight  line. 
On  April  3,  1889,  after  making  and  filing  the  plat  of 
Albina  addition  by  plaintiff,  he  caused  to  be  published  and 
exhibited  to  intending  purchasers  a  map  of  said  addition 
upon  which  is  represented  lots,  blocks  and  streets,  named 
and  numbered  the  same  as  on  the  recorded  plat,  and  also 
represented,  or  attempted  to  represent,  thereon  the  streets 
and  public  ways  connecting  with  the  streets  in  his  said 
addition;  but  neither  the  size  of  lots  or  blocks  nor  width  of 
streets  are  marked  upon  said  last-named  plat.  On  this  plat 
the  north  line  of  Morris  street  is  represented  to  be  a  con- 
tinuous straight  line,  but  its  width  is  not  marked  on  the 
map  nor  does  the  map  indicate  that  block  1,  abutting  on 
this  street,  is  of  any  less  width  than  the  other  blocks  in  the 
addition;  that  prior  to  the  commencement  of  this  action, 
plaintiff  sold   and  conveyed  lots  in  Albina  addition  by 
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reference  to  said  map,  but  no  sales  were  made  of  lots  front- 
ing on  Morris  street;  that  on  May  23,  1889,  the  city  of 
Albina  duly  passed  an  ordinance  providing  for  the  time  and 
manner  of  impi*oving  said  Morris  street  along  and  in  front 
of  Albina  addition  the  full  width  thereof,  and  on  July  13, 
1889,  the  city  duly  entered  into  a  contract  with  defendant 
Richardson  for  the  improvement  of  said  Morris  street 
according  to  said  ordinance  to  the  full  width  of  sixty  feet; 
that  Richardson  commenced  the  improvement  of  said  street 
to  the  width  of  sixty  feet,  and  in  doing  so  entered  upon  a 
part  of  said  street  a  strip  of  land  fourteen  feet  wide,  from 
the  south  side  of  block  1,  Albina  addition,  as  appeared  on 
the  recorded  plat;  whereupon  plaintiff  began  this  suit  for 
an  injunction  to  restrain  the  defendants  from  entering  upon 
said  strip  of  land.  A  trial  in  the  court  below  resulted  in  a 
decree  in  favor  of  the  plaintiff  £rom  which  this  appeal  is 
taken. 

P.  L,  WiUis,  and  (7.  H,  Carey,  for  Appellants. 

A  sale  of  lots  with  reference  to  a  plat  amounts  to  an 
immediate  and  irrevocable  dedication  of  the  streets  exhib- 
ited on  such  plat.  (2  Dillon  Mun.  Corj).  p.  638,  §  640  (503); 
Angell  on  Highways,  §  149;  Pope  v.  The  Town  of  Unions  18 
N.  J.  Eq.  282;  Bimll  v.  N.  Y,  Cent  R  R,  Co.  23  N.  Y.  66; 
Rowan^a  Executors  v.  Portland,  8  B.  Mon.  (Ky.)  232;  Lamar 
Co.  V.  Clements,  49  Tex.  354;  EvansvUle  v.  Evan^,  37  Ind. 
233;  Denver  v.  Clements,  3  Colo.  472;  Hanson  v.  Eastman,  21 
Minn.  509.) 

The  principle  is  true  not  only  as  to  streets  upon  which 
the  lots  sold  face,  but  to  all  streets  in  the  plat.  {Dei^by  v. 
AUing,  40  Conn.  411;  Rowan^s  Execviors  v.  Portland,  8  B. 
Mon.  232.) 

The  exhibition  or  publication  of  a  map  of  a  town,  with 
spaces  marked  as  streets  thereon,  is  evidence  of  the  dedica- 
tion of  such  spaces,  of  the  most  certain  and  definite  charac- 
ter. {Lownsdah  v.  Portland^  1  Or.  404-5;  Meier  v.  Portland 
Cable  Ry.  Cb.  16  Or.  500,  605;  IlicUin  v.  McOmr^  18  Or. 
126;  Dimmer  v.  Selectmen,  20  N.  J.  L.  86.) 
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Whatever  may  have  been  the  secret  or  private  intention  of 
the  owner,  the  intention  as  learned  from  his  pnblic  acts  must 
control.  (ElizabethioiaTiy  &c»,  liy,  Co.  v.  Combs,  10  Bush  (Ky.)j 
382,  19  Am.  Rep.  67;  Morgan  v.  Rdilroad  Co.  96  U.  S.  716; 
aark  V.  Oiy  of  Elizabeth,  37  N.  J.  L.  120 ;  S.  C.  40  N.  J.  L.  172.) 

The  failure  to  record  the  new  map  does  not  affect  the  ded- 
ication of  the  streets  indicated  thereon.  {M,  E,  Church  v. 
May(yr  of  Eoboken,  97  Am.  Dec.  698  (33  N.  J.  L.  13);  Super- 
visors V.  Banks,  44  Mich.  467.) 

Use  by  the  city  is  not  essential  to  prove  dedication.  It  is 
simply  one  kind  of  evidence  of  the  dedication  which  may 
be  proved  as  well  as  otherwise.  The  act  of  the  city  in 
improving  the  street  is  an  acceptance  of  the  dedication. 
{Carter  v.  City  of  Portland,  4  Or.  340;  Meier  v.  Portland  Cable 
Ry.  Co.  16  Or.  500;  Hoboken  Land  Co.  v.  Mayor  &c.  36  N.  J. 
L.'  540.) 

H,  W.  Hogue,  and  C.  M.  Idleman,  for  Respondents. 

To  show  a  dedication  in  pais  where  there  has  been  no 
judicial  proceeding  and  no  solemn  form  of  conveyance,  the 
proof  ought  to  be  so  cogent,  persuasive  and  full  as  to  leave 
no  reasonable  doubt  of  the  owner's  intent.  {Heirs  of  David 
V.  New  Orleans,  16  La.  Ann.  404;  79  Am.  Dec.  586;  Lee  v. 
Lake,  14  Mich.  12;  90  Am.  Dec.  220;  Angel  on  Highways, 
§§  142,  147, 149;  Herman  on  Estoppel,  pp.  1278-1286  and 
cases  cited ;  Ii-mn  v.  Dixon,  9  How.  6,  31 ;  Dillon  on  Mun. 
Corp.  §§  632,  636  and  note;  K  F.  S,  B.  Co.  v.  Bachman,  66 
N.  Y.  261;  People  v.  Jones,  6  Mich.  176;  Cincinnati  v.  Whitens 
Lessees,  6  Peters,  439;   U.  8.  v.  Chicago,  7  How.  196. 

Bean,  J. — ^The  contention  of  the  defendant  is,  that  plaintiflf 
by  making  and  exhibiting  to  intending  purchasers  the 
second  map  or  plat  of  Albina  addition  showing  the  north 
line  of  Morris  street  to  be  a  continuous  straight  line,  and  by 
selling  lots  with  reference  to  this  plat,  thereby  dedicated  to 
the  public  the  south  fourteen  feet  of  block  1  of  this  addition 
as  shown  on  the  recorded  plat.  It  is  not  claimed  that 
plaintiflf  ever  expressly  dedicated  this  strip  of  land  to  the 
public,  or  ever  had  any  express  intention  so  to  do,  but  it  is 
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sought  to  conclude  him,  upon  the  ground  that  he  has 
suflFered  the  public  and  individuals,  relying  upon  his  acts 
and  conduct  in  exhibiting  the  second  map  to  intending 
purchasers  and  making  sale  of  lots  by  reference  to  such  plat, 
to  acquire  rights  upon  the  faith  that  he  has  devoted  this 
strip  of  land  to  the  use  of  the  public  as  a  part  of  Morris 
street.  The  law  is  well  settled  that  when  the  owner  of  land 
lays  out  and  establishes  a  town  thereon  and  makes  and 
exhibits  a  map  or  plan  of  the  town,  with  lots,  blocks^streets 
and  alleys,  and  sells  lots  with  reference  to  such  plan,  he 
thereby  dedicates  to  the  public  the  streets  and  public  ways 
marked  thereon;  that  the  sale  and  conveyance  of  lots  accord- 
ing to  such  plan  or  map  implies  a  grant  or  covenant  that 
the  streets  or  other  public  places  represented  by  the  map 
shall  never  be  appropriated  by  the  owner  to  a  use  incon- 
sistent with  that  represented  by  the  map  on  the  faith  of 
which  the  lots  are  sold,  and  in  this  state  such  dedication 
becomes  irrevocable,  and  no  formal  acceptance  by  the  public 
or  corporate  authorities  is  necessarjr.  {Carter  v.  (My  of  Portr 
land,  4  Or.  339;  Meier  v.  The  Portland  Cable  Railway  Co,  16 
Or.  500.)  It  is,  however,  conceded  in  this  case  by  the 
plaintiff  that  he  did  dedicate  to  the  public  a  portion  of  his 
land  as  a  part  of  Morris  street,  but  the  controversy  here  is, 
whether  the  strip  of  land  so  dedicated  is  eighteen  feet  wide, 
as  claimed  by  plaintifiF,  or  thirty-two  feet,  as  contended  for 
by  the  defendants,  and  this  question  must  be  determined 
from  plaintiff's  intention  as  evinced  by  his  acts  and  conduct- 
In  order  to  constitute  a  dedication  by  parol,  there  must  be 
some  acts  proved  evincing  a  clear  intention  to  devote  the 
premises  to  the  public  use.  {Carter  v.  City  of  Portland^  4  Or. 
339.)  It  is  essential  that  the  donor  should  intend  to  set 
apart  the  land  for  the  use  of  the  public,  for  it  is  held  without 
contrariety  of  opinion  that  there  can  be  no  dedication  unless 
there  is  a  present  intent  to  appropriate  the  land  to  the 
public.  (Elliott  on  Roads  and  Streets,  92;  2  Dill.  Mun.  Corp. 
§  636.)  This  intention  is  not  a  secret  one,  but  that  which 
is  expressed  in  the  visible  and  open  conduct  of  the  owner. 
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His  acts  and  declarations  may  and  often  do  evince  an  inten- 
tion to  dedicate  land  to  the  public  as  a  highway  when  he 
had  DO  real  intention  of  so  doing.  His  intention  is  to  be 
inferred  from  his  acts  and  declarations,  but  such  acts  and 
declarations  must  clearly  indicate  an  intention  on  the  part 
of  the  donor  to  dedicate  the  land  to  the  public,  or  no  dedica- 
tion can  exist.  When  it  is  sought  to  establish  a  dedication  ' 
by  the  sale  of  lots  with  reference  to  a  map  or  plat,  the  extent 
of  such  dedication  is  to  be  determined  from  the  considera- 
tion of  the  whole  map,  the  chief  object  being  to  ascertain  the 
intention  of  the  donor;  for  the  cardinal  rule  of  construction 
is  to  give  eflfect  to  the  intention  of  the  party  as  manifested 
by  his  acts.  A  dedication  is  not  presumed,  but  must  be 
shown  by  the  acts  and  declarations  of  the  owner  of  such  a 
public  and  deliberate  character  as  clearly  show  an  intention 
on  his  part  to  surrender  his  land  for  the  use  of  the  public, 
and  the  burden  of  proof  is  on  the  party  asserting  such  dedi- 
cation. In  Tinges  v.  M.  &:  0.  C  o/  Baltimore^  51  Md.  609,  it 
is  said:  "It  is  well  settled  by  the  decisions  of  this  court 
that  an  intent  on  the  part  of  the  owner  to  dedicate  his  land 
to  the  particular  use  alleged  is  absolutely  essential,  and 
unless  such  intention  is  clearly  proved  by  the  facts  and 
circumstances  of  the  particular  case,  no  dedication  exists." 
{McCarmich  v.  Mayor,  45  Md.  524.)  So  in  SheUhouse  v.  The 
State,  110  Ind.  513:  "To  constitute  a  valid  dedication,  there 
must  have  been  an  actual  intention  on  the  part  of  the  owner 
or  owners  clearly  indicated  by  unequivocal  acts  or  conduct 
to  dedicate  the  land  to  the  public  for  use  as  an  alley- 
{Tucker  v.  Conrad^  103  Ind.  349,  and  cases  cited.)  As  was  in 
effect  said  in  the  case  above  cited,  unless  there  appears  an 
actual  intent  to  dedicate  on  the  part  of  the  owners,  the  court 
cannot  do  otherwise  than  to  find  that  there  was  no  dedica- 
tion." So  in  Holdane  v.  Trustees  of  Village  of  Cold  Spring,  21 
N.  Y.  477:  "The  owner's  acts  and  declarations  should  be 
deliberate,  unequivocal  and  decisive,  manifesting  a  positive 
and  unmistakable  intention  to  permanently  abandon  his 
property  to  the  specific  public  use.    If  they  be  equivocal  and 
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do  not  clearly  and  plainly  indicate  the  intention  to  perma- 
nently abandon  the  property  to  the  use  of  the  public,  they 
are  insufficient  to  establish  a  case  of  dedication."  In  Lowiis- 
dale  V.  Oity  of  Portland^  1  Or.  405,  Deady,  J.,  in  discussing 
this  question,  says:  "The  burden  of  proof  rests  on  the 
defendant  to  show  a  dedication.  It  must  be  clear  and  satis- 
factory. »  »  »  The  security  and  certainty  of  the  title  to 
real  estate  are  among  the  most  important  objects  of  the  laws 
of  any  civilized  community.  Around  it  the  law  has  thrown 
certain  solemnities  and  formalities  so  that  the  fact  may  be 
known  and  read  by  all  men.  What  a  man  once  had  he  is 
not  to  be  presumed  to  have  parted  with,  but  the  fact  must 
be  shown  beyond  conjecture.  And  although  in  the  case  of 
streets  and  public  grounds  in  towns,  from  the  nature  of  the 
case  a  dedication  may  be  shown  by  acts  resting  in  parol, 
they  must  be  of  such  a  public  and  deliberate  character  as 
makes  them  generally  known  and  not  of  doubtful  intention." 
To  the  same  eflFect,  Lee  v.  Lake^  14  Mich.  11;  People  v.  Joaes^ 
6  Mich.  176;  Niagara  Falls  Bridge  Co,  v.  Badvnum,  66  N.  Y. 
261 ;  Rowan^B  Executors  v.  Portland,  8  B.  Monroe,  232;  Angell 
on  Highways,  §  142;  5  Am.  &  Eng.  Ency.  of  Law,  400,  and 
note. 

From  these  and  other  authorities  that  might  be  cited  it 
may  be  stated  that  the  question  of  intent  to  dedicate  is  the 
paramount  one  in  all  cases  of  disputed  dedication  and  is  to 
be  determined  as  a  question  of  mixed  law  and  fact,  from  the 
evidence  in  each  particular  case.  The  controversy  here  is 
not  between  a  purchaser  of  lots  fronting  on  Morris  street  and 
the  plaintiff,  but  between  him  and  the  city  of  Albina  acting 
on  behalf  of  the  public.  The  claim  of  the  city  is  based 
wholly  upon  the  fact  that  the  north  line  of  Morris  street  as 
shown  upon  the  second  map  is  a  continuous  straiglit  liuei 
and  for  that  reason  it  is  insisted  that  plaintiff  is  estopped 
from  denying  the  dedication  of  the  land  in  controversy  to 
the  public  as  a  part  of  that  street.  This  second  map  was 
made  and  published  on  the  same  day  the  original  plat  of 
Albina  addition  was  recorded,  and  was  evidently  designed 
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to  be  used  by  the  plaintiff  or  his  agents  in  the  sale,  of  lots, 
and  to  this  end  it  undertakes  to  represent  the  public  ways 
connecting  with  the  streets  in  this  addition,  the  distance 
from  the  school-houses,  churches  and  public  lines  of  trans- 
portation, and  has  published  thereon  a  statement  of  the 
many  advantages  claimed  for  this  particular  property.  As 
far  as  Albina  addition  is  concerned,  it  appears  to  be  an  exact 
copy  of  the  recorded  map,  except  that  the  size  of  lots  and 
width  of  streets  are  not  marked  thereon.  In  fact,  the  map 
in  evidence  and  by  stipulation  of  the  parties,  conceded  to  be 
a  copy  of  the  recorded  map,  appears  to  be  one  of  the  second 
maps  published  by  plaintiff,  with  the  portion  representing 
the  adjoining  property  removed,  and  with  the  size  of  lots 
and  width  of  streets  marked  thereon  in  pencil.  So  that  as 
far  as  plaintiff's  property  is  concerned  there  is  no  difference 
whatever  in  the  two  plats,  but  one  is  an  exact  copy  of  the 
other,  and  there  is  nothing  on  the  second  plat  to  indicate 
that  Morris  street  is  more  than  forty-six  feet  wide,  unless  it 
be  that  the  north  line  of  this  street  is  represented  to  be  a 
continuous  straight  line  from  the  southeast  corner  of  this 
addition,  extending  west.  Block  1  of  this  addition,  which 
fronts  on  this  street,  appears  to  be  the  same  size  and  contains 
the  same  number  of  lots  as  the  other  blocks  in  the 
addition,  which  could  not  be  the  case  if  a  strip  fourteen  feet 
wide  from  the  south  side  of  this  block  is  a  part  of  Morris 
street.  From  an  inspection  of  the  map,  we  think  it  much 
more  probable  that  plaintiff  only  intended  to  represent  the 
width  of  Morris  street  as  actually  located  in  front  of  his 
property,  than  its  width  in  front  of  the  adjoining  property, 
which  he  did  not  own  or  in  any  way  control.  As  we  have 
already  seen,  in  order  to  constitute  a  common-law  dedication^ 
"the  owner's  acts  must  be  deliberate,  unequivocal  and  deci- 
sive, manifesting  a  positive  and  unmistakable  intention  to 
permanently  abandon  his  property  to  the  public  use,"  and 
particularly  is  this  true  when  there  has  been  a  statutory 
dedication  by  recording  an  acknowledged  plat,  and  it  is 
sought  to  establish  another  and  different  dedication  by  the 
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acts  and  conduct  of  the  owner  in  exhibiting  to  intending 
purchasers  a  map  prepared  on  the  same  day  as  the  recorded 
plat  and  selling  lots  by  reference  to  the  second  map.  The 
second  plat  to  have  this  effect  should  be  essentially  different 
from  the  recorded  one,  showing  on  its  face  an  intention  on 
the  part  of  the  owner  to  make  an  additional  dedication.  In  this 
case,  the  second  map  as  far  as  plaintiff's  property  is  concerned 
is  precisely  the  same  as  the  prior  recorded  one.  The  dimen- 
sions of  streets,  lots  and  blocks  are  not  exhibited  upon  it, 
nor  does  it  contain  any  evidence  of  an  intention  to  make  any 
dedication  different  from  that  already  made.  It  is  simply  a 
plat  used  by  the  plaintiff  for  his  own  convenience  in  selling 
the  property.  Where  the  owner  of  property  has  complied 
with  the  statutory  requirements  in  making  and  filing  a  plat 
of  his  proposed  town  or  addition,  we  know  of  no  rule  of  law 
that  requires  him  to  be  bound  by  another  or  additional 
dedication  simply  because  he  makes  a  copy  of  his  recorded 
plat  for  his  own  convenience  in  disposing  of  his  property,  upon 
which  the  lines  do  not  appear  with  that  complete  accuracy 
as  on  the  recorded  plat,  and  especially  when  it  does  not 
clearly  appear  to  be  radically  different  from  the  recorded  one 
It  follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  affirmed. 


[Filed  December  16, 1890.] 

J.  W.  COOK  u  CITY  OF  ALBINA. 

Appeal— Transcript  Filed  Prehaturely.— A  transcript  filed  in  this  court  before  the 
time  allowed  by  law  for  excepting  to  sufficiency  of  the  sureties  on  the  appeal  is  filed 
prematurely,  and  such  appeal  is  not  perfected  by  aflerwards  filing  a  new  under 
taking  in  the  court  below  without  leave,  and  more  than  ten  days  after  the  serylce 
of  notice,  nor  by  having  the  surety  justify  on  notice  more  than  five  days  after  such 
exception. 

Multnomah  county :   E.  D.  Shattuck,  Judge. 

Plaintiff  appeals.    Dismissed. 

The  notice  of  appeal  in  this  case  was  served  on  the  1st  day 
of  March,  1890.  The  undertaking  on  appeal  was  filed  the 
game  day.  The  kaiiscript  was  filed  in  this  court  on  the  4th 
day  of  March,  1890.    The  case  was  oontiDued  at  the  March 
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term.  On  the  6th  day  of  March,  1890,  the  respondent's 
attorney  gave  notice  that  he  excepted  to  the  suflSciency  of 
the  sureties  on  appeal.  On  the  15th  day  of  October,  1890, 
the  appellant's  counsel  gave  notice  that  he  would  produce 
the  surety  before  the  clerk  on  the  17th  of  October,  1890,  for 
the  purpose  of  justifying.  On  that  day  a  new  undertaking 
with  the  same  surety  was  executed  and  filed  in  the  court 
below.  The  said  L.  E.  Thompson,  surety,  also  justified  as 
surety  on  the  previous  undertaking,  of  which  fact  the  clerk 
made  and  filed  a  certificate.  The  present  term  of  this  court 
commenced  on  the  6th  day  of  October,  1890.  On  the  13th 
day  of  said  month,  on  motion  of  appellant,  he  was  allowed 
time  in  which  to  perfect  his  appeal. 

John  M.  Gearin,  for  Appellant. 

P.  L.  Willis,  and  C.  J3".  Carey,  for  Respondent. 

Strahan,  C.  J. —  The  respondent's  motion  to  dismiss  the 
appeal,  for  the  reason  that  the  same  has  never  been  per- 
fected as  required  by  law,  was  submitted  under  the  direc- 
tion of  the  court,  with  an  argument  upon  the  merits.  Also, 
appellant  filed  a  motion  for  leave  to  be  permitted  to  file  an 
undertaking  on  appeal  in  this  court  now,  which  was  also 
submitted  with  an  argument  on  the  merits.  As  will  be 
seen  from  the  statement  of  facts,  the  appellant  filed  his 
transcript  in  this  court  prematurely,  that  is,  before  respond- 
ent's time  allowed  by  law  for  excepting  to  the  suflBciency  of 
the  sureties  had  expired ;  and  within  the  time  allowed  by 
law,  the  respondent  did  except  to  the  suSiciency  of  the 
surety.  In  a  similar  case  it  was  held  by  this  court  that,  in 
legal  contemplation  there  was  no  undertaking  for  the  appeal. 
{Simison  v.  Simison,  9  Or.  335.)  Whether,  as  in  this  case, 
when  the  transcript  is  filed  in  this  court  prematurely,  and 
before  the  appeal  is  or  can  be  perfected  in  the  court  below, 
this  court  acquires  any  jurisdiction  to  allow  anything  to  be 
done  here  by  way  of  perfecting  the  appeal,  may  well  be 
doubted.  At  the  time  the  transcript  was  filed  in  this  court, 
the  cause  was  still  pending  in  the  court  below  for  the  pur- 
pose of  the  justification  of  the  surety.    It  is  only  from  the 


192  State  of  Oregon  v.  Wheeler.        [Sup.  Ct. 

Argument  for  AppelUnt 

expiration  of  the  time  allowed  to  except  to  the  sureties  in 
the  undertaking,  or  from  the  justification  thereof,  if  excepted 
to,  that  the  appeal  shall  be  deemed  perfected.  (Subd.  4, 
§  537,  Iliirs  Code.)  The  appeal  was  inchoate  and  imperfect, 
then,  when  the  transcript  was  filed,  and,  in  such  a  state  of 
the  record,  it  may  well  be  doubted  whether  this  court  ever 
acquired  any  jurisdiction  over  the  appeal.  But  waiving 
this  objection,  the  appeal  is  still  imperfect.  At  the  present 
term,  on  the  application  of  the  appellant's  attorney,  he  was 
allowed  tiuie  in  which  to  perfect  his  appeal.  He  did  not 
specify  in  what  particular  he  deemed  his  appeal  imperfect, 
and  the  court  was  not  then  advised  of  the  state  of  the 
record.  Instead  of  applying  for  leave  to  file  an  undertaking, 
he  gave  notice  of  the  justification  of  the  surety  on  the  first 
undertaking  long  after  the  time  fixed  by  law  for  such 
justification,  and  he  also  filed  a  new  undertaking  in  the 
court  below.  None  of  these  proceedings  tended  in  any  way 
to  perfect  or  aid  the  appeal.  To  assume  the  authority  of 
allowing  an  undertaking  to  be  filed  at  the  last  moment, 
under  all  the  circumstances,  would  be  going  a  step  beyond 
any  precedent  to  be  found  in  this  court. 

For  the  reason  that  the  transcript  was  filed  before  the 
appeal  was  perfected,  and  for  the  further  reason  that  no 
sufficient  undertaking  has  been  given,  as  required  by  law, 
the  appeal  must  be  dismissed. 


[Filed  December  16. 1S90.] 

STATE  OF  OREGON  v,  ED.  WHEELER. 

FoitoiBY— Fictitious  Name.— The  execution  of  a  promifisory  note  In  the  name  of  a 
flctltiouB  person  or  under  an  assumed  name  with  inient  to  defraud,  U  forgery. 

Multnomah  county:  L.  B.  Stearns,  Judge. 
Defendant  appeals.    Affirmed. 
Lyddl  Baker,  for  Appellant. 

A  fictitious  signature  must  purport  to  be  the  signature  of 
some  other  person  than  the  one  writing  it,  to  constitute 
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forgery.  {State  v.  Young,  46  N.  H.  267,  88  Am.  Dec.  212; 
Ckm.  V.  Foster,  114  Mass.  319,  19  Am.  Rep.  353;  Cbm.  v, 
Cbs^effo,  120  Mass.  370.) 

What  is  the  test  of  forgery  in  cases  where  documents  have 
been  falsely  signed  ?  It  is:  Did  the  signature  deceive  ?  (Com. 
V.  Baldwin,  11  Gray,  199.) 

It  must  appear  that  the  fictitious  name  was  assumed  for  the 
particular  purpose  of  fraud.  (8  Eug.  and  Am.  Ency.  Law, 
pp.  470,  471 ;  Queen  v.  Martin,  49  L.  R.  C.  C.  R.  214.) 

T.  A.  Stevens,  dist.  att'y,  and  TF.  T,  Hume,  for  Respondent. 

The  signing  of  a  fictitious  name  to  an  instrument  with  fraudu- 
lent intent  constitutes  forgery.  (8  Am.  and  Eng.  Ency.  Law, 
p.  457,  et  seq.;  1  Bish.  Crim.  Law,  §  572,  and  note;  2  Bish. 
Crim.  Law,  §  583,  and  cases  cited,  and  §  603;  People  v.  Brown, 
72  N.  Y.  571,  28  Am.  Rep.  183;  State  v.  Hahn,  38  La.  Ann. 
169;  Com.  v.  Baldwin,  11  Gray,  197;  Luttrell  v.  Staie,  85 
Teun.  232,  4  Am.  St.  Rep.  760.) 

The  false  making  must  be  accompanied  with  an  intent  to 
defraud,  but  no  injury  or  defrauding  need,  in  fact,  have  been 
conamitted  in  order  to  complete  the  crime.  (2  Bish.  Crim. 
Law,  §  598  and  cases  cited;  State  v.  Lurch,  12  Or. 99.) 

It  makes  no  difiFerence  that  the  assumed  name  and  the 
real  name  of  the  party  were  alike  unknown  to  the  person  on 
whom  the  instrument  was  passed,  and  who  would  have 
trusted  the  prisoner  just  as  readily  by  the  one  as  the  other, 
it  appearing  that  the  fictitious  name  was  assumed  for  the 
purpose  of  fraud.    (8  Am.  and  Eng.  Ency.  of  Law,  p.  470.) 

The  intent  to  defraud  may  be  inferred  from  the  circum- 
stances, and  the  law  will  infer  a  fraudulent  intent  from  the 
very  act  of  forgery,  and  the  passing  or  attempt  to  pass  the 
false  instrument  as  genuine,  (2  Bish.  Crim.  Law,  §  598; 
Padgett  v.  State,  103  Ind.  550.) 

Bean,  J. — ^The  defendant  was  indicted,  tried  and  con- 
victed of  the  crime  of  forgery,  from  which  judgment  he 
appeals.  The  indictment  charges  that  on  June  23,  1890, 
the  defendant  made,  and  forged  a  promissory  note  for 

ZX0b.*1& 
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$86.50,  payable  to  John  P.  Fidock,  or  order,  due  thirty  days 
after  date,  by  then  and  there  signing  the  name  of  John 
Williams  to  said  note,  with  an  intent  to  defraud  and  injure 
J.  T.  Milner. 

At  the  trial  in  the  court  below,  after  the  evidence  for  the 
state  was  closed,  defendant's  counsel  moved  the  court  that 
the  jury  be  instructed  to  render  a  verdict  of  not  guilty  upon 
the  ground  that  the  evidence  failed  to  prove  the  crime 
charged.  The  refusal  of  the  court  to  give  this  instruction 
is  the  only  error  claimed  on  this  appeal.  An  examination 
of  this  question  renders  it  necessary  to  briefly  state  the  evi- 
dence as  given  on  the  trial,  which  was  as  follows:  On  June 
28,  1890,  the  defendant  called  at  the  office  of  J.  T.  Milner,  in 
Mulkey's  block  in  the  city  of  Portland,  and  represented  to 
Mr.  Milner  that  his  name  was  John  Williams,  and  applied 
for  a  loan  of  $85.50,  offering  to  secure  the  same  by  a  chattel 
mortgage  on  a  team  of  horses.  He  drove  the  team  up  in 
front  of  the  office  and  Mr.  Milner  looked  at  them  and  agreed 
to  make  the  loan.  The  note  was  drawn  up  by  Milner  and 
the  defendant  signed  the  name  of  John  Williams  thereto, 
and  Milner  paid  him  the  money.  When  the  note  became 
due,  the  defendant  did  not  call  to  pay  it  and  Milner  wrote 
two  letters  to  John  Williams  calling  on  him  to  pay  the  note, 
one  of  which  he  directed  to  Albina.  A  Mr.  John  Williams, 
of  Albina,  responded  to  the  letter  sent  him,  but  denied  ever 
signing  the  note.  That  no  part  of  the  note  has  been  paid, 
nor  has  defendant  ever  called  at  Milner's  office,  where  the 
note  was  to  be  paid ;  that  defendant  was  a  stranger  to  Mil- 
ner, and  he  supposed  his  true  name  was  John  Williams,  and 
would  not  have  made  the  loan  had  he  known  otherwise; 
that  defendant's  true  name  is  Ed.  Wheeler,  as  stated  in  the 
indictment,  and  not  John  Williams.  The  inquiry  here  is 
whether  under  this  state  of  facts  the  defendant  was  properly 
convicted  of  the  crime  of  forgery.  Forgery  is  defined  by 
Blackstone  to  be  "  the  fraudulent  making  or  alteration  of  a 
writing  to  the  prejudice  of  another's  rights."  (4  Bl.  Com. 
247.)    WiLLES,  J.,  in  Reginay.  Epps,  4  F,  &  F.  81,  says; 
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"  Forgery  consists  in  drawing  an  instrument  in  such  a  man- 
ner as  to  represent  fraudulently  that  it  is  a  true  and  genuine 
document  really  in  existence  as  it  appears  on  the  face  of  it, 
when  in  fact  there  is  no  such  genuine  document  really  in 
existence  as  it  appears  on  the  face  of  it  to  be."  In  State  v. 
Wooderd,  20  Iowa,  541,  Dillon,  J.,  says:  "The  making  or 
alteration  of  any  writing  with  a  fraudulent  intent,  whereby 
another  may  be  prejudiced,  is  forgery."  Mr.  Bishop,  says: 
"  Forgery  is  the  false  making,  or  materially  altering  with 
intent  to  defraud  of  any  writing,  which  if  genuine  might 
apparently  be  of  legal  eflScacy,  or  the  foundation  of  a  legal 
liability."  (2  Bishop  Grim.  Law,  §  523.)  Section  1808, 
Hill's  Code,  provides  that,  *'  if  any  person  shall  with  intent 
to  injure  or  defraud  any  one,  falsely  make,  alter,  forge  or 
counterfeit,  »  *  *  any  bill  of  exchange,  promissory 
note  or  evidence  of  debt,  *  »  *  shall  be  punished  by 
imprisonment  in  the  penitentiary  not  less  than  two  nor 
more  than  twenty  years."  From  the  definitions  of  forgery, 
as  above  stated,  as  well  as  from  the  statute,  it  will  be  seen 
that  the  essential  elements  of  the  crime  are:  (1)  a  false 
making  of  some  instrument  in  writing;  (2)  a  fraudulent 
intent;  (3)  an  instrument  apparently  capable  of  effecting 
a  fraud.  That  the  first  and  third  ingredients  above  stated, 
appear  in  this  case,  cannot  be  doubted.  The  note  executed 
by  defendant  under  the  name  of  John  Williams  is  certainly 
a  false  note.  It  is  not  what  it  purports  on  its  face  to  be — is 
false,  not  genuine,  fictitious,  not  a  true  writing.  The  falsity 
of  the  note  consists  in  its  purporting  to  be  the  note  of  some 
party  other  than  the  one  actually  making  the  signature.  It 
purports  to  be  the  note  of  one  John  Williams,  while  the 
signature  was  made  by  the  defendant,  and  although  the 
defendant  represented  that  his  name  was  John  Williams,  if 
he  assumed  that  name  for  the  purpose  of  defrauding,  and 
under  such  a  name  executed  the  promissory  note  in  this 
case,  with  an  intent  to  defraud  Milner,  such  an  act  would 
constitute  forgery.  (2  Bishop,  §  583.)  The  law  is  well  settled 
that  the  signing  of  a  fictitious  name  to  an  instrument  with 
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a  fraudulent  intent  constitutes  forgery.  (8  Am.  &  Eng.  Ency. 
Law,  457,  and  note;  People  v.  Brovm,  72  N.  Y.  571,  28  Am. 
Rep.  183;  State  v.  Hahn^  38  La.  Ann.  169;  Luitrell  v.  State,  85 
Tenn.  232,  4  Am.  St.  Rep.  760;  2  Wharton,  §  1424;  2  Russell 
on  Crimes,  733.)  As  was  said  lu  ComrnomoeaWi  v.  Costdlo,  120 
Mass.  370:  "The  essential  element  of  forgery  consists  in  the 
intent,  when  making  the  signature,  or  procuring  it  to  be  made, 
to  pass  it  ofiF  fraudulently  as  tlie  signature  of  another  party 
than  the  one  who  actually  makes  it."  If  this  intent  thus  to 
personate  another  exists,  the  instrument  is  still  a  forgery,  even 
if  the  name  affixed  is  actually  the  same  name  with  that  borne 
by  the  party  who  signs  it.  So  there  may  be  forgery  by  the  use 
of  a  fictitious  name  as  well  as  by  the  use  of  a  person's  own 
name,  if  the  intent  exists  to  commit  a  fraud  by  deception  as 
to  the  identity  of  the  person  who  uses  the  name. 

In  Sheppard's  case,  1  Leach,  226,  the  prisoner  purchased 
some  silverware  of  the  prosecutor,  giving  in  payment 
therefor  a  draft  which  he  indorsed  with  the  name  "H.  Tur- 
ner, Esq.,"  his  true  name  being  Sheppard.  The  prosecutor 
testified  that  he  gave  credit  to  the  prisoner  and  not  to  the 
draft,  the  prisoner  being  a  stranger  to  him.  The  jury  found 
the  prisoner  guilty,  and  on  a  case  reserved  on  the  question 
whether,  as  the  prosecutor  had  sworn  that  he  gave  credit  to 
the  prisoner  and  not  to  the  draft,  it  could  amount  to  the 
crime  of  forgery,  the  twelve  judges  were  unanimously  of 
the  opinion  that  the  conviction  was  right;  for  it  was  a  false 
instrummitf  not  drawn  by  any  such  person  as  it  purported  to 
be ;  and  the  using  of  the  fictitious  name  was  only  for  the 
purpose  of  deceiving.  So  in  Whiley's  case,  stated  by  Mr. 
Russell  in  his  work  on  Crimes,  the  prisoner  was  charged 
with  forging  a  bill  of  exchange,  drawn  in  the  name  of 
Samuel  Mil  ward,  in  payment  for  some  goods  by  him  pur- 
chased of  the  prosecutor.  The  prisoner's  real  name  was 
Samuel  Whiley  and  was  a  stranger  to  the  prosecutor,  who 
testified  that  he  took  the  draft  on  the  credit  of  the  prisoner, 
whom  he  did  not  know;  that  he  presumed  the  prisoner's 
name  was  that  which  he  had  written,  and  had  no  reason  to 


Dec.  1890.]      State  of  Oregon  v.  Wheeler.  197 

Opinion  of  the  Court  —  Bean,  J. 

suspect  the  contrary;  but  that  if  the  prisoner  had  come  to 
him  under  the  name  of  Samuel  Whiley,  he  should  have 
given  him  equal  credit  for  the  goods,  and  have  taken  the 
draft  from  him  and  paid  him  the  balance  as  he  had  done 
when  he  came  under  the  name  of  Milward.  It  was  left  to 
the  jury  to  say  whether  the  prisoner  had  assumed  the  name 
Milward  in  the  purchase  of  the  goods  and  giving  the  draft 
with  intent  to  defraud  the  prosecutor.  And  the  jury  saying 
they  were  so  satisfied,  found  the  prisoner  guilty;  and  upon 
a  case  reserved  the  judges  were  of  the  opinion  that  the 
question  of  fraud  being  so  left  to  the  jury,  and  found  by 
them,  the  conviction  was  right.  So  where  the  person 
accepting  the  instrument  knew  the  prisoner  only  by  his 
assumed  name,  it  appearing  that  it  was  assumed  for  the 
purpose  of  fraud.  {Rex  v.  FranciSy  Russ.  &  Ry.  209.)  So 
where  the  prisoner  was  unknown  to  the  person  on  whom 
the  instrument  was  passed,  who  had  never  heard  of  the 
name  assumed,  and  would  have  trusted  the  prisoner  just  as 
readily  by  his  real  name.  (Rex  v.  Marshall,  Russ.  &  Ry.  75.) 
The  authorities  agree  that  forging  in  a  false  name,  assumed 
for  the  purpose  of  concealment  and  with  an  intent  to  defraud, 
in  the  particular  instance  of  the  forgery,  is  sufficient  to  con- 
stitute the  offense.  But  when  a  party  signs  a  name  not  his 
own,  but  one  which  he  has  adopted,  using  it  without  the 
intent  to  deceive  as  to  the  identity  of  the  person  signing,  it 
is  not  a  forgery.  (Rex  v.  Bontein^  Russ.  &  Ry.  260;  Rex  v. 
Peacock,  Russ.  &  Ry.  278.)  The  question  of  intent  is  material 
in  determining  the  guilt  of  the  party  charged  and  the 
falsity  of  the  instrument.  It  is  the  false  making  with  an 
intent  to  defraud  at  which  our  statute  is  aimed.  The  term 
falsely,  as  applied  to  making  a  promissory  note  in  order  to 
constitute  forgery,  has  reference  not  to  the  contract  or  tenor 
of  the  instrument,  or  the  fact  stated  in  the  writing,  because  a 
note  or  writing  containing  a  true  statement  may  be  forged 
or  counterfeited  as  well  as  any  other;  but  it  implies  that  the 
writing  is  false,  not  genuine,  fictitious,  not  a  true  writing, 
without  regard  to  the  truth  or  falsehood  of  the  statement  it 
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ooDtains.  The  note  must  in  itself  be  false,  not  genuine,  a 
counterfeit,  and  not  the  true  instrument  which  it  purports  to 
be.  (State  v.  Young,  46  N.  H.  266,  88  Am.  Dec.  212.)  A  per- 
son may  falsely  make  a  note  yet  the  note  be  true  in  point  of 
fact,  or  he  may  make  a  note  which  is  false  in  fact.  It  is  the 
former,  —  the  falsely  making  of  the  note,  —  with  the  intent  to 
defraud,  which  is  the  essential  ingredient  of  the  crime  here 
charged.  The  fiilsely  making  of  a  note  in  the  name  of  a  person, 
as  already  shown,  is  forgery;  so  is  the  falsely  making  of  a  note 
under  an  assumed  name.  The  defendant  in  this  case  made 
the  note  and  signed  a  fictitious  or  an  assumed  uame.  He 
therefore  falsely  made  it,  although  the  fact  stated  in  the  note 
may  be  true.  But  the  false  making,  when  it  was  passed  to 
Milner  as  genuine,  indicated  an  intent  to  defraud  and 
brought  the  offense  within  the  statute.  This  must  logically 
be  so,  unless  there  is  something  in  the  facts  and  circum- 
stances which  contradict  the  intent  to  injure  or  defraud.  In 
the  case  of  Queen  v.  Martin^  29  Eng.  Rep.  154,  relied  on  by 
defendant,  the  facts  show  that  the  prisoner,  in  drawing  the 
check,  did  not  do  so  in  the  name  of  or  as  representing  any 
other  person,  real  or  fictitious.  The  check  was  drawn  and 
uttered  as  his  own,  and  it  was  so  received  by  the  prosecutor,  to 
whom  the  prisoner  was  perfectly  well  known  as  an  acquaint- 
ance of  twenty  years'  standing  and  by  whom  he  was  seen  to 
sign  it.  Here,  while  the  prisoner  falsely  made  the  check,  the 
circumstances  show  that  it  was  not  falsely  made  to  defraud. 
The  prosecutor  relied  upon  and  gave  the  credit  to  the  pris- 
oner, whom  he  well  knew.  But  when  the  defendant  is  an 
entire  stranger  to  the  party  to  whom  the  note  is  passed,  as 
in  the  case  at  bar,  the  credit  is  the  note,  for  where  is  there 
any  other  element  of  credit  which  the  party  could  be  sup* 
posed  to  rely  upon?  Mr.  Milner,  in  dealing  with  this  defend- 
ant and  making  the  loan  to  him,  relied  upon  the  genuine- 
ness of  the  note  as  one  step  in  the  transaction,  and  a  fair 
and  legal  inference  from  all  the  testimony  is  that  defendant 
made  the  note  with  an  intent  to  defraud,  and  thereby  com- 
mitted the  crime  of  forgery. 
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It  follows,  therefore,  that  the  judgment  of  the  court  below 
must  be  affirmed* 


[Tiled  December  16, 1890.] 
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iMTSRPLVADn—WHEN  IT  LiEs.~  When  two  or  more  persons  severally  claim  the  i 
thing,  debt  or  duty  from  the  party  liable  therefor,  such  party  may  maintain  a  suit 
In  equity  to  compel  such  persons  to  litigate  the  title  thereto  between  themseWes, 
such  party  haTing  incurred  no  Independent  liability  to  any  of  claimants  and 
being  merely  In  the  position  of  a  stakeholder,  without  Interest  in  the  matter 
himself. 

Receiver.— Date  op  Hn  Tttlb.— Tho  title  of  a  receiver  on  his  appointment,  datei 
back  to  the  time  of  granting  the  ordei. 

Marion  county:  R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Reversed. 

The  object  of  this  suit  is  to  determine  the  right  to  certain 
money  in  the  hands  of  the  plaintiff,  and  which  is  claimed 
by  the  defendants  Ames  and  Detrick,  as  attaching  creditors 
of  A.  Grant,  and  by  David  McCuUy,  receiver  of  A.  Grant's 
estate. 

The  complaint  shows  that  about  the  13th  of  December, 
1888,  A.  Grant  consigned  to  the  plaintiff  seventy-four  bales 
of  hops  to  be  sold  on  commission;  that  prior  to  the  29th 
day  of  June,  1889,  in  an  action  instituted  in  the  circuit  court 
of  Marion  county,  Oregon,  wherein  Lewis  Pettyjohn  was 
plaintiff  and  A.  Grant  was  defendant,  a  judgment  in  the 
sum  of  $2,841.70  was  rendered  in  favor  of  said  plaintiff  and 
against  said  defendant,  and  an  execution  duly  issued 
thereon;  that  on  the  date  last  aforesaid,  David  McCully 
was  duly  appointed  receiver  by  said  court  of  all  of  the  debts, 
property,  equitable  interests,  rights  and  things  of  said  A. 
Grant,  in  order  that  said  judgment  might  be  paid  and  satis- 
fied; that  on  July  6,  1889,  said  McCully  duly  notified  the 
plaintiff  of  his  appointment  as  receiver,  and  directed  him 
to  hold  for  and  turn  over  to  him,  said  McCully,  any  and  all 
moneys  which  plaintiff  might  then  have  or  might  there- 
after receive  belonging  to  said  A.  Grant;  that  on  the  2l8t 
day  of  August,  1889^  in  an  action  brought  in  the  circuit 
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court  for  Multnomah  county,  Oregon,  wherein  J.  P.  Ames 
and  E.  Detrick,  partners,  were  plaintiffs,  and  the  said  A. 
Grant  was  defendant,  a  writ  of  attachment  was  served  on 
this  plaintiff,  and  $767.10  with  interest  and  costs  were 
attached,  and  requiring  him  to  retain  in  his  custody  said 
sum  of  money;  that  on  the  12th  day  of  Kovember,  1889, 
the  plaintiff  received  from  London,  England,  to  which 
market  said  hops  had  beeh  shipped  for  sale,  an  account 
thereof,  and  after  deducting  all  expenses  and  his  just  charges 
and  commissions,  the  sum  of  $1,439.44  remained,  which,  as 
between  the  plaintiff  and  Grant,  belongs  to  said  Grant; 
that  on  November  30, 1889,  a  judgment  was  rendered  by 
the  said  circuit  court  of  Multnomah  county  in  favor  of 
Ames  &  Detrick  and  against  said  A.  Grant  for  $765.85  with 
interest  and  costs,  and  by  said  judgment  the  plaintiff  was 
directed  to  pay  over  to  Ames  &  Detrick  an  amount  suflBcient 
to  satisfy  said  judgment;  that  the  plaintiff  is  ignorant  of 
the  respective  rights  of  the  defendants  and  cannot  determine 
the  same  without  hazard  to  himself;  that  he  has  no  claim 
upon  or  interest  in  the  said  money  and  is  ready  and  willing 
and  hereby  offers  to  deliver  the  same  to  any  person  the  court 
may  direct,  and  that  the  suit  is  brought  without  collusion. 
It  also  appears  that  the  receiver  was  made  a  defendant  by 
leave  of  the  court  appointing  him.  Prayer  that  the  defend- 
ants interplead  and  that  their  rights  be  determined  in  said 
fund.  The  defendants  were  severally  enjoined  pending  the 
litigation.  The  receiver  answered,  setting  up  substantially 
the  same  facts  alleged  in  the  complaint  and  demanding  that 
the  money  in  the  plaintiff's  hands  be  paid  over  to  him  as 
such  receiver.  Ames  &  Detrick  also  answered,  claiming  the 
amount  of  their  judgment  and  costs  out  of  said  fund  by 
virtue  of  their  garnishment  of  the  plaintiff  and  the  judg- 
ment against  Grant.  The  plaintiff  in  reply  to  their  answer 
repeated  in  effect  the  same  facts  stated  in  the  complaint. 
The  cause  being  at  issue,  a  referee  was  appointed  to  take 
and  report  the  testimony.    Upon  the  final  hearing  the  com- 
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^  plaint  was  dismissed,  from  which  plaintiflF  has  appealed. 

W.  T.  Muir,  for  Appellant 

Geo.  H,  Bumetty  for  Ames  &  Detrick. 

X  J.  ShaWj  for  McCully,  Receiver. 

Strahan,  C.  J. — Enough  appears  on  the  pleadings  and 
papers  accompanying  them  to  show  that  the  plaintiff  is 
entitled  to  maintain  this  suit.  The  plaintiff  is  threatened 
with  separate  liabilities  on  claims  which  are  substantially 
one  and  the  same,  which  entitled  such  party  to  maintain 
the  suit.  By  means  of  such  suit  a  plaintiff  may  compel  two 
or  more  persons  who  severally  claim  the  same  thing,  debt  or 
duty  from  the  party  liable  therefor,  to  litigate  the  title 
thereto  between  themselves,  the  party  liable  having  incurred 
no  independent  liability  to  any  of  the  claimants,  and  being 
merely  in  the  position  of  a  stakeholder,  without  interest  in 
the  matter  himself.  (11  Am.  &  Eng.  Ency.  of  Law,  494,  title, 
"Interpleader.") 

Ames  &  Detrick  commenced  their  attachment  proceedings 
long  after  the  appointment  of  the  receiver  of  Grant's  prop- 
perty  and  assets.  So  far,  then,  as  the  right  to  the  possession 
of  this  money  is  concerned,  as  between  the  receiver  and 
Ames  &  Detrick,  it  is  one  of  priority.  Ames  &  Detrick  claim 
no  right  to  this  money,  or  any  portion  of  it,  except  by  virtue 
of  their  attachment  and  garnishment  of  the  plaintiff.  Those 
proceedings  were  taken  long  after  McCully  was  appointed 
receiver.  It  is  said  in  Beach  on  Receivers,  §  200,  that  the 
courts  have  now,  as  a  rule,  come  to  the  conclusion  that  the 
title  of  a  receiver  on  his  appointment  dates  back  to  the  time 
of  granting  the  order,  even  though  certain  preliminary  con- 
ditions must  first  be  performed  and  the  receiver  remains  out 
of  possession  pending  such  performance. 

The  decree  of  the  court  below  must,  therefore,  be  reversed, 
and  a  decree  be  entered  here  that  the  plaintiff  pay  and 
deliver  the  money  in  question  into  the  hands  of  the  receiver, 
and  that  upon  such  payment  he  be  exonerated  from  all  claim 
or  liability  to  either  of  the  defendants  on  account  thereof. 
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MAX  FRIENDLY  v.  J.  B.  LER 

Books  or  Aoooumt— Admibsibilitt  op.->Whlle  books  of  aocount  kept  by  «  party,  or 
known  by  him  to  be  correct,  may  be  used  by  him  as  memoranda  for  the  purpose  of 
refrei^hlng  bis  memory,  this  question  must  be  kept  distinct  ftom  the  question: 
under  what  circumstances,  books  of  account,  shown  to  hare  been  correctly  kept, 
are  admissible  as  original  eyidence. 

MmoRAMDA— Dates.— A  witness  will  be  permitted  to  reft«Rh  his  memory  by  an  exam- 
ination of  memoranda  reasonably  contemporaneous  with  the  transaction  to  which 
they  relate,  regarding  dates,  figures,  results  of  calculation,  and  the  like. 

Witness— Whxbe  Has  Recollection  of  Facts.— Where  the  record  discloses  that  at 
the  time  the  witness  testified,  he  had,  without  even  looking  at  the  entry  in  his 
book,  a  distinct  recollection  of  the  essential  fact  stated  therein,  there  was  no 
necessity  whatever  of  reading  the  entry  to  the  jury,  and  there  was  no  error  in 
refusing  it. 

JUDOUSNT— NoN  Obstante  Veredicto.— A  judgment  turn  obstante  veredicto  is  always  upon 
the  merits,  and  is  never  granted  but  in  a  very  clear  case,  as  where  it  is  apparent  to 
the  court  from  the  defendant's  own  plea  that  he  can  have  no  merita. 

Benton  county:  R.  S.  Bean,  Judge. 

Plaintiff  appeals.    Reversed. 

This  was  an  action  to  recover  sixty  dollars.  In  substance^ 
it  arose  out  of  this  state  of  facts:  The  plaintiff  alleges  that 
on  the  29th  day  of  May,  1886,  he  borrowed  of  the  defendant 
the  sum  of  $300  at  the  rate  of  ten  per  cent  interest;  that  on 
the  28th  day  of  November,  1887,  he  payed  the  plaintiff  $45 
on  the  same,  and  that  on  the  7th  day  of  September,  1889, 
there  was  due  the  sum  of  $356.22,  and  that  he  paid  the 
defendant  the  said  sum  of  §356.22,  and  by  mistake  in  addition 
thereto  paid  the  defendant  $60,  and  that  he  has  demanded 
the  payment  of  the  said  sum  of  $60,  which  the  defendant 
refused  to  pay,  etc. 

The  defendant  by  his  answer,  after  denying  the  facts  as 
alleged,  avers  that  the  said  sum  of  $300  for  which  the 
plaintiff  gave  his  promissory  note  with  interest,  etc.,  was 
borrowed  on  the  2Uth  day  of  May,  1884,  and  not  otherwise. 
All  the  other  facts  are  admitted,  and  the  right  to  recover  the 
sum  of  $60  sued  for  depends  on  whether  it  was  borrow^ed  on 
the  29th  day  of  May,  1886,  as  alleged  by  plaintiff,  or  on  the 
29th  day  of  May,  1884,  as  claimed  by  defendant.  It  appears 
by  the  bill  of  exceptions  that  the  plaintiff  testified  in  substance 
that  be  received  the  said  sum  of  $300  from  the  defendant 
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on  the  date  as  alleged  by  him  and  that  it  was  the  only 
money  he  had  ever  borrowed  or  had  of  the  defendant,  and 
oflFered  in  evidence  what  he  called  a  cash-book,  which  had 
been  kept  by  him,  and  that  the  entries  therein  were  made  at 
the  time  they  purport  to  have  been,  and  that  he  knew  they 
were  correct;  and  in  which  book,  on  page  67  thereof,  under 
date  of  May  29,  1886,  there  was  an  entry  in  plaintiff's  hand- 
writing of  $300  cash  received  of  the  defendant,  etc. 

The  defendant  objected  to  the  introduction  of  the  same, 
which  the  court  sustained,  except  in  so  far  that  the  witness 
might  be  allowed  to  refresh  his  memory  therefrom,  to  which 
exception  was  taken,  and  this  constitutes  the  main  ground 
relied  upon  to  reverse  the  judgment. 

J.  W.  Raybum,  and  John  M.  Somers,  for  Appellant. 

J,  H  Bryson,  and  W.  S.  McFadden,  for  Respondent. 

Lord,  J. — Upon  this  state  of  facts  the  only  inquiry  is,  did 
the  trial  court  err  in  refusing  to  permit  the  entry  on^tfae 
cash-boqk  to  be  read  to  the  jury  as  evidence?  The  issue 
was,  whether  or  not  the  plaintiff  had  received  from  the 
defendant  the  sum  of  $300  on  the  29th  day  of  May,  1886. 
It  was  in  support  of  that  issue  to  which  his  testimony  was 
directed  and  the  entry  was  offered  as  evidence.  The  record 
discloses  that  he  had  testified  that  the  $300  was  received  by 
him  from  the  defendant  on  that  date,  and  that  it  was  the 
only  money  he  had  ever  borrowed  or  had  from  the  defend- 
ant; that  after  testifying  to  these  facts,  he  offered  in  evidence 
the  page  of  his  cash-book  embracing  the  entry  of  the  sum 
of  money  loaned,  to  show  the  date  it  bore  was  as  he  had 
alleged.  Upon  objection,  the  trial  court,  while  excluding 
the  entry  as  evidence,  allowed  it  to  be  used  for  the  purpose 
of  refreshing  the  memory  of  the  plaintiff  to  enable  him  to 
testify  to  the  fact  of  his  own  knowledge.  The  contention 
for  the  plaintiff  is,  that  the  entry  was  admissible,  but  the 
law  cited  and  relied  upon  to  sustain  it  relates  exclusively  to 
the  admission  of  the  account  books  of  merchants  and  handi- 
craftsmen, in  proof  of  the  delivery  of  goods  or  the  perform- 
ance of  work,  therein  charged.     Briefly,  it  may  be  said,  at 
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common  law  the  shop  books,  or  books  of  account,  when  the 
entries  therein  were  made  by  a  clerk,  were  received  in  evi- 
dence to  prove  the  sale  and  delivery  of  the  goods,  but  it  was 
necessary  to  show  that  such  books  were  kept  for  that  purpose, 
and  the  entries  to  have  been  made  contemporaneous  with 
the  delivery  of  the  goods,  and  made  by  the  person  whose 
duty  it  was  to  make  them.    (1  Greenleaf  on  Ev.  §  117.) 

In  this  country  the  rule  has  been  extended  so  as  to  admit 
the  books  when  the  entries  therein  have  been  made  by  the 
party  himself;  but  there  is  not  entire  uniformity  in  regard 
to  the  admissibility  of  books  of  account  in  different  juris- 
dictions, except  that  they  all  concur  in  requiring  that  the 
entries  should  be  made  in  the  regular  course  of  business, 
and  correctly  kept,  before  they  should  be  received  in  evidence. 
(1  Greenleaf  on  Ev.  §  118;  Wood's  Prac.  Ev.  §§  139-145.) 
While,  however,  books  of  account  kept  by  a  party,  or  known 
by  him  to  be  correct,  may  be  used  by  him  as  memoranda 
for  the  purpose  of  refreshing  his  memory,  this  question 
must  be  kept  distinct  from  the  question  under  w^hat  circum- 
stances books  of  account,  shown  to  have  been  correctly  kept, 
are  admissible  as  original  evidence.  In  the  case  of  shop 
books,  or  books  of  accounts,  the  entries  made  therein  are 
admitted  to  prove  the  sale  and  delivery  of  the  goods,  or  the 
payment  of  money,  or  the  performance  of  work,  as  the  case 
may  be.  In  the  case  at  bar,  no  such  purpose  was  contem- 
plated. The  entry  in  the  cash-book  was  not  offered  to  prove 
the  payment  of  the  sum  borrowed,  for  that  had  already  l.>een 
made,  but  to  prove  the  date  when  the  money  was  received, 
so  as  to  ascertain  whether  there  had  not  been  two  yeara' 
interest  paid  more  than  the  transaction  authorized.  As 
evidence  ipso  factOj  the  entry  was  excluded,  but  as  a  mem- 
orandum made  contemporaneous  with  the  transaction,  the 
witness  was  permitted  to  refresh  his  memory  by  an  exami- 
nation of  it,  and  when  his  memory  was  thus  refreshed,  to 
testify  to  the  fact  of  the  date  of  his  own  knowledge.  In  Best 
on  Evidence,  note  to  section  224,  it  is  said  that  a  witness 
will  be  permitted  to  refresh  his  memory  by  an  examination 
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of  memoranda  reasonably  contemporaneous  with  the  trans- 
actions to  which  they  relate,  regarding  dates,  figures, results 
of  calculation,  and  the  like,  whether  such  memoranda  be 
made  by  the  party  himself  or  by  any  other  person.  The 
admissibility,  then,  of  the  entry  in  the  cash-book  to  show 
the  date  of  the  transaction  is  not  to  be  determined  by  the 
legal  theory  upon  which  book  accounts,  shown  to  be  correct, 
are  admissible  as  original  evidence,  but  whether  upon  the 
facts  the  memorandum  made  at  the  time  of  the  transaction 
in  the  cash-book  was  admissible  in  evidence  in  connection 
with  the  testimony  of  the  plaintiff.  That  a  witness  may 
refer  to  a  memorandum  made  by  him  to  refresh  his  memory, 
is  a  familiar  principle.  Our  Code  provides  that  **A  witness 
is  allowed  to  refresh  his  memory  respecting  a  fact  by  any- 
thing written  by  himself  or  under  his  direction  at  the  time 
when  the  fact  occurred,  or  immediately  thereafter,  or  at  any 
other  time  when  the  fact  was  fresh  in  his  memory  and  he 
knew  that  the  same  was  correctly  stated  in  the  writing.  But 
in  either  case  the  writing  must  be  produced,  and  may  be 
inspected  by  the  adverse  party,  who  may,  if  he  choose,  cross- 
examine  the  witness  upon  it,  and  may  read  it  to  the  jury. 
So,  also,  a  witness  may  testify  from  such  writing,  though  he 
retain  no  recollection  of  the  particular  facts,  but  such 
evidence  shall  be  received  with  caution."  (Hill's  Code,  §  837.) 
Lord  EUenborough  said  that  "It  is  not  the  memorandum 
which  is  evidence,  but  the  recollection  of  the  witness." 
{Ilniry  v.  Lee,  2  Chitty,  124.)  And  in  Com,  v.  Jeffs,  132  Mass. 
6,  Endicott,  J.,  said :  "  We  are  not  aware  of  any  case  where 
it  has  been  held  that  the  memorandum  could  be  put  in 
evidence  simply  because  it  refreshed  the  memory  of  the 
witness.  {Com.  v.  Ford,  130  Mass.  64,  39  Am.  Rep.  426.)  In 
that  case  and  in  many  of  the  cases  cited  therein,  it  is  stated  that 
the  memorandum  per  se  cannot  be  used  in  evidence."  In  Field 
V.  Thompson^  119  Mass.  151,  it  was  held  that  the  memoran(him 
was  not  competent,  and  that  it  could  not  be  put  in  evidence 
in  confirmation  of  the  recollection  of  the  witness.  (Law  of 
Witnesses^  §§  280^  284.)    Be  that  as  it  may,  the  memoran- 
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dum  itself  is  not  admissible  in  evidence  except  in  cases 
where  the  witness  at  the  testifying  has  no  recollection  of 
what  took  place,  further  than  he  accurately  reduced  the 
whole  transaction  to  writing.  (1  Greenleaf  on  Ev.  §  437, 
and  notes ;  Wood's  Prac.  Ev.  §  134,)  As  indispensable  to  the' 
admission  of  such  testimony,  there  must  be  proof  that  the 
witness  who  made  the  memorandum  had  no  recollection  of 
the  matter  stated  therein,  independent  of  the  written  paper. 
When  he  has  such  recollection,  the  evidence  is  inadmissible. 
In  Howard  v.  McDonough,  77  N.  Y.  593,  the  court  laid  down 
the  rule  as  to  the  use  of  memoranda  as  follows:  "1.  A  wit- 
ness may,  for  the  purpose  of  refreshing  his  memory,  use  any 
memorandum,  whether  made  by  himself  or  another,  written 
or  printed;  and  when  his  memory  has  been  refreshed  he 
must  testify  to  the  facts  of  his  own  knowledge,  the  memo- 
randum itself  not  being  evidence.  2.  When  a  witness  has 
so  far  forgotten  the  facts  that  he  cannot  recall  them,  and  he 
testifies  that  he  once  knew  them  and  made  a  memorandum 
of  them  at  the  time  or  soon  after  they  transpired,  which  he 
intended  to  make  correctly,  and  which  he  believes  to  be 
correct,  such  memorandum  in  his  own  handwriting  may  be 
received  as  evidence  of  the  facts  therein  contained,  although 
the  witness  has  no  present  recollection  of  them."  The  rule 
was  thus  stated  by  Clopton,  J.,  in  Jaques  v.  Ilorton,  76  Ala. 
243:  "If  the  witness,  after  examining  the  memorandum, 
cannot  state  the  facts  from  independent  recollection,  but  can 
testify  that  he  knew  the  contents  of  the  memorandum  at  or 
about  the  time  it  was  made,  and  knew  them  to  be  true,  both 
the  memorandum  and  the  testimony  of  the  witness  are  admis- 
sible." "In  other  words,  the  entries  or  memoranda  of  trans- 
actions made  by  a  witness  are  admissible  only  when  the 
memory  of  the  witness  is  at  fault."  (Thompson  on  Trials, 
Sub.  4,  §  402,  and  note  of  authorities.) 

Now,  the  record  in  this  case  discloses  that  the  plaintiff 
was  able  to  testify  directly  to  the  date  when  he  borrowed 
the  money  from  the  defendant,  of  his  own  personal  knowl- 
edgCy  clearly  indicating  that  he  did  not  need  the  aid  of  the 
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entry  in  the  cash-book  to  refresh  his  recollection  of  the 
transaction.  His  memory  of  the  matter  had  not  become 
more  or  less  obscure,  requiring  the  aid  of  the  entry  to 
refresh  it  so  as  to  enable  him  to  testify  from  his  own  per- 
sonal recollection.  He  had  already  done  that  without  its 
aid,  and  the  only  purpose  the  entry  could  serve  was  to  con- 
firm his  statement.  He  testified  that  the  $300  was  received 
on  the  date  alleged  by  him,  and  that  it  was  the  only  money 
that  he  had  ever  borrowed  or  had  of  the  defendant.  There 
was  but  the  single  transaction,  and  his  memory  was  not  at 
fault  either  in  respect  to  the  amount  or  the  date  when  he 
borrowed  it.  These  facts  plainly  show  that  he  did  not 
desire  to  use  the  entry  for  this  purpose,  but  as  original 
evidence  of  entries  made  by  himself  to  corroborate  his 
own  testimony. 

In  Weaver  v.  Brondey,  65  Mich.  215,  the  court  says:  "The 
memorandum  should  not  have  been  admitted  in  evidence. 
The  witness  had  a  clear  recollection  of  the  date  upon  which 
he  received  the  notice,  and  did  not  desire  or  need  the  mem- 
orandum to  refresh  his  recollection,  and  it  was  not  used  or 
ofiFered  for  that  purpose.  It  was  introduced  and  received  as 
original  evidence  in  corroboration  of  his  own  statement.  It 
was  evidence  made  by  himself  in  corroboration  of  himself. 
It  was  no  more  admissible  than  would  have  been  his  oral 
statement  to  the  same  effect,  made  on  that  day  to  a  third 
party."  The  reason  for  the  exclusion  of  such  entries,  except 
when  the  witness  is  unable  to  recollect  such  facts,  is  thus 
stated  in  National  Bank  v.  Madden,  114  N.  Y.  285,  11  Am. 
St.  Rep.  633 :  "  The  rule  which  renders  such  entries  admissible 
rests  upon  the  principle  of  necessity  lor  the  reception  of  second- 
ary evidence,  and  is  not  applicable  where  the  witness  has  a 
distinct  recollection  of  the  essential  facts  to  which  they  relate. 
The  primary  common-law  proof  is  then  furnished,  and  the 
necessity  for  evidence  of  the  lesser  degree  does  not  arise.  And 
this  right,  so  qualified,  to  introduce  such  secondary  evidence, 
is  the  better  rule,  in  view  of  the  opportunities  which  might 
otherwise  exist,  to  superadd  a  written  memorandum  to  the 


208  Fhiendly  v.  Lebl  [Sup.  Ct 

Opinion  of  the  Court —Lord,  J. 

evidence  of  a  witness,  which  it  cannot  be  said  might  some- 
times be  improperly  made  available  to  strengthen  his  testi- 
mony with  the  court  or  jury,  and  such  may  be  within  the 
reasonable  apprehension  until  the  moral  infirmity  of  human 
nature  becomes  exceptionally  less  than  it  yet  has."  And, 
finally,  to  conclude,  in  the  language  of  Mr.  Justice  Harlam, 
in  Railroad  Co,  v.  aBrien,  119  U.  S.  102:  "The  present  case 
does  nt)t  require  us  to  enter  upon  an  examination  of  the 
numerous  authorities  upon  this  general  subject,  for  it  does 
not  appear  here  but  that  at  the  time  the  witness  testified,  he 
bad,  without  even  looking  at  his  written  statement,  a  clear, 
distinct  recollection  of  the  essential  fact  stated  in  it.  If  he  had 
such  present  recollection,  there  was  no  necessity  whatever 
of  reading  that  paper  to  the  jury,  and  there  was  no  error." 

The  next  objection  is  to  the  refusal  of  the  trial  court  to 
grant  a  motion  for  judgment  for  the  sum  alleged,  upon  the 
ground  that  the  answer  set  up  no  valid  defense.  But  this 
is  not  wholly  true,  for  the  defense  set  up  is  valid  as  far  as  it 
goes,  and  shows  that  the  plaintiff  has  not  overpaid  him  the 
sum  alleged,  but  only  the  sum  of  J3.05.  It  is  true  that  a 
judgment  non  obstante  rmrdicto  is  always  upon  the  merits, 
and  is  never  granted  but  in  a  very  clear  case,  as  where  it  is 
apparent  to  the  court  from  the  defendant's  own  plea  that 
he  can  have  no  merits.  (2  Tidd's  Prac.  922.)  It  is  also  true 
that  nothing  short  of  an  intentional  confession  will  furnish 
a  ground  for  such  judgment,  as  it  can  never  be  rendered 
on  the  confession  implied  upon  a  pleading  from  not  answer- 
ing a  traversable  matter;  but  here  the  defendant,  by  his 
own  answer,  directly  admits  that  he  has  been  overpaid  the 
sum  of  §3.05,  and,  as  a  consequence,  that  the  plaintiff  is 
entitled  to  recover  that  sum. 

The  judgment,  therefore,  must  be  reversed  and  the  causo 
remanded,  with  directions  to  enter  judgment  for  the  plaintiff 
for  that  amount. 

Bean,  J.,  did  not  sit  here,  having  presided  in  Che  oourt 
below. 
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[Filed  December  16, 1890.] 

EICHARD    T.  HUMPHREY    v.  THE    CHILCAT 
CANNING  CO. 

OoimucT— MXMOKANDUX  RiAi>  AT  THE  TIME  — Res  Oestje.— Where  at  the  time 
parties  enter  Into  a  parol  contract,  a  memorandum  is  read  containing  the  terms 
thereof  which  are  assented  to  by  the  parties  except  in  two  particulars,  such  mem* 
orandiim  becomes  a  part  of  the  transaction,  and  in  an  action  on  the  contract  the 
same  is  competent  evidence  as  a  part  of  the  res  gatx,  and  may  be  considered  by 
the  Jury  for  the  purpose  of  assisting  them  to  determine  what  the  terms  of  the 
contract  were. 

Clatsop  county:  Frank  J.  Taylor,  Judga 

Defendant  appeals.    Reversed. 

The  substance  of  the  complaint  is  as  follows:  The  com- 
plaint alleged  that  on  February  9, 1889,  defendant  employed 
plaintiff  to  work  at  its  cannery  in  Alaska  for  eight  months, 
and  agreed  to  pay  him  $800  therefor,  and  his  passage  money 
between  Astoria  and  Alaska  going  and  returning,  and  to 
board  and  lodge  plaintiff  during  said  period;  that  pursuant 
to  said  agreement,  plaintiff  went  to  Alaska  and  worked  for 
defendant  until  March  10, 1889,  when  defendant  wrongfully 
and  without  any  cause  discharged  plaintiff;  also,  alleges  that 
plaintiff  was  at  all  times  ready  and  willing  and  oflered  to 
perform  his  contract  during  said  period;  value  of  his  board 
and  lodging  and  cost  of  passage,  and  alleges  an  indebted- 
ness thereby  of  $985  to  his  damage. 

The  defendant's  answer  denies  employing  plaintiff  for 
any  definite  period  of  time,  or  for  any  definite  3um,  except 
$100  per  month  with  board  and  lodging,  and  return  passage 
if  not  discharged. 

For  a  further  and  separate  answer,  plaintiff  alleged  that 
on  or  about  the  23d  day  of  January,  1889,  this  defendant 
ofiFered  to  enter  into  a  written  contract  with  the  said  plaintiff 
At  and  for  the  sum  of  $100  per  month  for  the  period  of 
eight  months  or  for  and  during  the  canning  season  in 
Alaska,  upon  the  following  terms  and  conditions,  to  wit: 

In  consideration  of  free  passage  from  Astoria  to  Chilcat, 
Alaska,  and  $100  per  month,  of  thirty  daj's,  Sundays 
included,  the  said  plaintiff  agrees  to  go  to  Alaska  with  the 

XX  Ob.- 14. 
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Chilcat  Canning  Co.  and  work  at  their  salmon  cannery  in 
Alaska  during  the  season  of  1889,  fishing  and  doing  any 
other  work  required  by  this  defendant,  such  as  erecting  the 
necessary  cannery  buildings,  getting  out  the  necessary  wood 
for  fuel,  lightering  freight  to  and  from  the  steamer  to  the 
cannery;  and,  in  fact,  doing  any  and  all  kinds  of  work  at 
any  and  all  times  whenever  required  by  this  defendant,  and 
to  act,  if  requested,  as  net  tender  when  the  fishing  season 
began ;  the  Chilcat  Canning  Company  to  pay  said  plaintiff's 
passage  from  Chilcat,  Alaska,  to  Astoria,  Oregon,  at  the  end 
of  the  season,  but  reserving  the  right  to  discharge  said 
Humphre}"  for  any  cause  such  as  intoxication,  neglect  of 
duty,  disobedience  or  refusal  to  work  whenever  called  upon 
at  any  time;  the  Chilcat  Canning  Company  not  to  pay  his 
return  fare  if  so  discharged  or  if  he  quits  on  his  own  account, 
nor  allow  any  wages  for  the  time  going  up  to  Alaska  on  the 
steamer,  but  to  pay  only  for  the  actual  time  worked  in 
Alaska.  Time  to  commence  when  steamer  leaves  Astoria, 
and  end  when  said  Humphrey  is  landed  back  to  Astoria,  at 
end  of  season;  wages  to  be  paid  at  end  of  season  at  the 
oflBce  of  the  Chilcat  Canning  Company  in  Astoria,  Oregon. 
The  plaintiff  agreed  to  all  of  the  terms  of  said  contract, 
except  that  he  refused  to  bind  himself  or  this  defendant  for 
any  definite  period  of  time  for  the  service  to  continue,  and 
on  that  account  refused  to  sign  the  written  contract,  but 
offered  to  enter  this  defendant's  service  upon  all  the  other 
terms  as  proposed  aforesaid,  reserving  the  right  to  either 
party  to  terminate  the  employment  at  any  time  at  pleasure. 
The  defendant  thereupon  accepted  said  plaintiff's  offer  and 
he  thereupon  entered  into  the  employment  of  this  defendant 
on  or  about  February  9, 1889,  under  said  contract  as  accepted 
as  aforesaid,  at  which  time  said  steamer  left  Astoria;  that 
plaintiff  arrived  in  Alaska  and  wrought  for  defendant  for 
the  time  only  of  two  weeks,  when  on  March  10, 1889,  the 
said  plaintiff  wrongfully  violated  his  agreement  to  work, 
and  failed  and  refused  to  work  as  requested  by  this  defend- 
^  ant,  in  putting  up  the  buildings  to  receive  the  freight  from 
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the  beach,  then  exposed  to  the  weather,  which  work  was  then 
and  there  necessary  to  be  done  and  performed.  During  all 
of  said  time  in  Alaska,  in  defendant's  employ,  the  said 
plaintiff  was  insubordinate  in  his  conduct  and  was  creating 
a  like  spirit  in  his  fellow-workmen.  Thereupon  this  defend- 
ant dismissed  the  said  plaintiff  from  its  service  on  said  10th 
day  of  March,  1889. 

Plaintiflf's  reply  denied  the  new  matter  in  defendant's 
answer,  including  said  written  offer  of  contract,  except  that 
he  admits  he  refused  to  perform  work  on  the  10th  day  of 
March,  1889,  for  the  reason  that  said  day  was  Sunday. 
Plaintiff  recovered  a  verdict  for  the  amount  claimed,  and 
defendant  appeals. 

Sidney  Ddl,  for  Appellant. 

C.  W.  FuUoTij  for  Respondent. 

Strahan,  C.  J. — The  principal  exceptions  relied  upon 
were  taken  during  the  progress  of  the  trial.  The  record 
recites  that  the  plaintiff  gave  evidence  tending  to  support 
his  cause  of  action  and  then  rested 

The  defendant  then  introduced  testimony  tending  to  prove 
that  one  Murray  was  its  general  manager  and  engaged  in 
hiring  men  to  enter  its  service  and  go  to  Alaska  and  there 
engage  in  the  business  of  canning  salmon;  that  at  the  time 
said  contract  of  hiring  was  closed,  plaintiff  and  about  twenty- 
five  other  persons  wishing  to  enter  the  defendant's  service 
were  present;  that  at  said  time  the  contract  containing  the 
terms  upon  which  the  men  were  being  employed  by  the 
defendant  was  read  over  in  the  plaintiff's  presence  and 
hearing,  and  that  he  then  and  there  assented  to  all  of  its 
terms  except  that  he  would  not  be  bound  for  any  definite 
time,  and  his  wages  were  to  be  $100  a  month. 

For  the  purpose  of  placing  before  the  jury  all  of  the  terms 
and  conditions  of  the  contract  which  the  defendant  claimed 
the  plaintiff  entered  into  with  it,  the  defendant's  counsel 
then  offered  to  read  to  the  jury  the  said  writing  and  to  show 
that  plaintiff  assented  to  all  of  its  terms  except  as  above,  but 
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the  court  excluded  it,  and  an  exception  was  taken.  The 
writing  is  as  follows:  "This  agreement,  made  and  entered 
into  this  23d  day  of  January,  1889,  by  and  between  the 
Chilcat  Canning  Company  of  Astoria,  Oregon,  and  the 
undersigned,  witnesseth:  That  for  the  consideration  of  free 
passage  from  Astoria  to  Chilcat,  Alaska,  and  $50,  with 
board,  per  month  of  thirty  days,  Sundays  included,  we  do 
hereby  agree  to  go  to  Alaska  with  the  Chilcat  Canning 
Company  and  work  at  their  salmon  cannery  in  Alaska  during 
the  season  of  1889,  fishing  and  doing  any  other  work 
required  of  us,  such  as  erecting  the  necessary  cannery  build- 
ings, getting  out  the  necessary  wood  for  fuel,  lightering 
freight  to  and  from  the  steamer  to  the  cannery,  and,  in  fact, 
doing  any  and  all  kinds  of  work  at  any  and  all  times  when- 
ever required  of  us.  The  Chilcat  Canning  Company  further 
agrees  to  pay  to  the  undersigned  one  cent  for  every  red 
salmon  caught  and  delivered  into  their  cannery,  and  also 
pay  their  passage  from  Chilcat,  Alaska,  to  Astoria,  Oregon, 
at  end  of  season.  The  Chilcat  Canning  Company  reserves 
the  right  to  discharge  any  of  the  undersigned  for  any  cause, 
such  as  intoxication,  neglect  of  duty,  disobedience,  or  refusal 
to  work  whenever  called  upon  at  any  time.  The  Chilcat 
Canning  Company  will  not  pay  the  return  fare  of  any  one  so 
discharged,  or  any  one  that  quits  of  his  own  account,  nor 
allow  any  wages  for  the  time  going  up  to  Alaska  on  the 
steamer,  but  will  only  pay  for  the  actual  time  worked  in 
Alaska.  Time  to  commence  when  steamer  leaves  Astoria 
and  end  when  the  undersigned  are  landed  back  to  Astoria  at 
end  of  season.  Wages  to  be  paid  at  end  of  season  at  the 
office  of  the  Chilcat  Canning  Company  in  Astoria,  Oregon. 

"  CiiiLCAT  Canning  Company, 
"D.  Morgan,  President, 
"By  W.  A.  Sherman,  Secretary.*' 
[Signatures  of  employes.] 

The  defendant's  contention  on  this  appeal  is  that  this 
writing  was  reaa  over  to  the  plaintiff  and  in  his  presence 
and  hearing  at  the  time  he  was  employed,  and  that  he 
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orally  assented  to  all  of  its  terms,  and  that  it  thus  became  a 
part  of  the  transaction  itself — a  part  of  what  was  said  and 
done  by  the  parties  at  the  time  of  the  hiring  tending  to 
prove  what  the  contract  was  between  the  plaintiff  and 
defendant,  and  that  for  this  purpose  it  was  competent.  It  is 
not  claimed  that  the  contract  between  the  plaintiff  and 
defendant  is  a  written  contract.  On  the  contrary  it  exists 
entirely  in  parol;  but  what  was  said  and  done  by  the  parties 
and  what  was  read  at  the  time  the  contract  is  alleged  to 
have  been  entered  into,  were  competent  evidence  to  be  con- 
sidered by  the  jury  for  the  purpose  of  enabling  them  to 
determine  what  the  terms  of  such  contract  were,  HilPs 
Code,  §  686,  clearly  and  succinctly  states  the  principle  of  law 
applicable  in  such  case:  "Where,  also,  the  declaration,  act 
or  omission  forms  part  of  the  transaction  which  is  itself  the 
fact  in  dispute,  or  evidence  of  the  fact,  such  declaration,  act 
or  omission  is  evidence  as  a  part  of  that  transaction."  This 
section  is  declaratory  of  the  common  lav/.  It  is  a  legislative 
definition  of  res  gestss. 

What  is  res  gestae  and  what  not,  are  sometimes  diflS- 
cult  to  distinguish,  but  the  difiBculty  in  making  the 
application  does  not  in  any  manner  impair  the  rule. 
Wharton's  Ev.  §  1102,  says:  "It  may,  however,  happen  that 
statements  of  a  party  are  so  interwoven  with  a  contract  as  to 
form  a  part  of  it,  or  are  so  wrought  up  in  a  transaction  that 
they  form  a  necessary  incident  of  any  narrative  of  such 
transaction.  In  such  case  the  party's  declarations  are 
admissible,  as  we  have  already  seen,  as  a  part  of  the  res 
gestse."  So  it  is  said  in  Wood's  Practice  Evidence,  §  150, 
that  "whenever  the  acts  or  declarations  of  a  party,  made 
at  the  time  of  a  transaction  and  so  intimately  connected 
therewith  as  to  form  a  part  of  it  which  tend  to  explain  the 
transaction  or  to  aid  in  arriving  at  the  real  nature,  character 
and  purpose  of  the  transaction,  are  admissible  in  evidence 
as  well  for  as  against  the  party  making  them."  ♦  ♦  * 
So  in  Bank  v.  Kennedy ,  17  Wall.  19,  it  was  held  that  conver- 
sations occurring  during  the  negotiation  of  a  loan  or  other 
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transaction  as  well  as  the  instruments  given  or  received,  being 
part  of  the  res  gestm,  are  competent  evidence  to  show  the 
nature  of  the  transaction,  and  the  parties  for  whose  benefit 
it  was  made  when  that  is  material.  Laihrop  v.  BramhaU,  64 
N.  Y.  365,  was  a  case  where  a  memorandum  relating  to  the 
terms  of  a  parol  contract  was  made  at  the  time  by  one  of  the 
parties  negotiating  the  contract  and  read  over  to  the  others, 
and  it  was  held  that  although  not  itself  a  valid  contract  it 
was  competent  as  evidence  to  corroborate  the  oral  evidence 
as  to  the  terms  of  the  contract.  In  that  case,  MiiiLER,  J.^ 
delivering  the  opinion  of  the  court,  said:  "It  was  not  ofiTered 
to  refresh  the  memory  of  the  witness  and  was  not  admissible 
in  that  point  of  view^  and  the  rule  applicable  in  such  case 
cannot  be  invoked,  nor  was  it  competent  alone  as  the  con- 
tract of  the  parties,  but  it  was  evidence  which  corroborated 
the  oral  proof  as  it  coincided  with  it  as  to  the  terms  of  the 
contract.  The  two  together  showed  what  the  contract  wai 
and  there  can  be  no  valid  objection  where  an  oral  contract 
is  made  to  prove  that  its  principal  terms  were  written  down 
and  a  memorandum  made  of  them  and  read  at  the  time. 
The  one  is  not  a  substitute  for  the  other,  and  both  are 
properly  admissible  without  violating  any  rule  of  law.  It  is 
not  a  case  where  a  valid  contract  is  made  in  writing  which 
entirely  supersedes  the  oral  contract,  but  one  where  an  ora! 
contract  is  entered  into  and  a  memorandum  made  at  the 
time  regarding  its  general  features  and  characteristics/' 
The  eflfect  of  these  authorities  is  not  countervailed  or  broken 
by  anything  presented  in  behalf  of  the  respondent,  and  the 
paper  offered  in  evidence  was  clearly  within  the  principle 
announced.  According  to  the  defendant's  contention,  the 
paper  in  question,  with  the  exceptions  already  noted,  recited 
the  terms  of  the  contract  which  the  defendant  entered  into 
with  the  plaintiff.  It  became  so,  not  because  it  was  executed 
by  certain  of  the  parties,  but  because  it  was  read  over  in  his 
presence  and  hearing  at  the  time  of  the  hiring  and  assented 
to  by  the  plaintiff.  This  made  it  admissible  as  a  part  of  the 
transaction  and  in  the  strictest  sense  res  gesise.    Of  course  in 
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what  is  here  said  it  is  not  to  be  understood  that  we  express 
any  opinion  as  to  the  weight  of  any  of  the  evidence.  That 
is  not  the  province  of  the  court.  All  that  we  decide  is  that 
the  memorandum  offered  was  competent  evidence  to  be 
submitted  to  the  jury  under  the  circumstances,  and  that  its 
exclusion  was  error,  for  which  the  judgment  must  be  reversed 
and  a  new  trial  awarded. 


[Filed  December  16, 1890.]  I  |J   8»g 

STATE  OF  OREGON  v.  CHEW  MUCK  YOU.  ft^ 

LA.BCENT  BT  BAILEE— Tndictmbnt.— It  is  not  necessary  that  when  the  defendant  ia 
charged  with  being  a  bailee,  that  the  facts  and  circumstances  of  the  bailment 
should  be  set  out  When  one  is  charged  with  being  a  bailee,  the  allegation  covers 
all  necessary  facts. 

Bailment— Delivery  in  Specie.— A  bailment  takes  place  when  any  article  of  personal 
property  is  put  into  the  hands  of  one  for  a  special  purpose  and  is  to  be  returned 
by  the  bailee  to  the  bailor  or  delivered  to  some  third  person  when  the  object  of. the 
trust  is  accomplished. 

Conversion— Admissions  Corroborativb  Testimony.— Where  gold  dust  was  intrusted 
to  the  possession  of  another  to  deliver  to  a  third  party  in  Portland  when  the  object 
of  the  trust  would  be  accomplished,  and  upon  demand  of  such  bailee  for  the 
property  he  promised  to  deliver  it,  but  falling  to  do  ho,  upon  the  third  demand  he 
deuied  having  received  it  and  refused  to  account,  held  (1)  that  this  was  a  conver- 
sion and  that  the  court  had  jurisdiction,  and  (2)  that  his  admissions  were  only 
corroborative. 

Multnomah  county:   L.  B.  Stearns,  Judge. 

Defendant  appeals.    Affirmed. 

T.  A.  Stev€7i8,  district  attorney,  and  W.  T.  Humej  for 
Respondent. 

McGinn  &  Simony  and  jET.  PUMngton,  for  Appellant. 

Lord,  J. — The  defendant  was  indicted,  tried  and  con- 
victed of  the  crime  of  larceny  by  bailee,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  the  term  of  one  year. 
To  reverse  the  judgment  rendered  herein,  is  the  purpose  of 
the  present  appeal.  It  is  first  objected  that  the  demurrer  to 
the  indictment  should  have  been  sustained,  for  the  reason 
that  it  does  not  set  out  the  nature  and  terras  of  the  bail- 
ment. In  support  of  this  position.  People  v.  Poggiy  19  Cal. 
600;  People  v.  Peterson,  9  Cal.  313,  and  People  v.  Cohen,  8 
Cal.  42,  are  cited.    These  cases  hold  that  it  is  not  enough  to 
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charge  the  defendant  with  being  bailee,  but  that  the  facts 
and  circumstances  of  the  bailment  must  be  set  out.  Tested 
by  the  principle  established  in  these  cases,  the  indictment 
is  not  suflBcient,  but  the  practice  has  been  in  this  state  to 
follow  the  statute  in  this  part  of  the  allegation,  upon  the 
principle  that  when  one  is  charged  with  being  bailee,  the 
allegation  covers  all  necessary  facts.  Referring  to  the  cases 
cited,  Mr.  Bishop  expresses  the  opinion  that  it  is  not  neces- 
sary to  aver  the  character  or  circumstances  of  the  bailment, 
and  suggests  the  following  reasons:  "Flrsty  although  the 
fact  of  the  bailment  is  material,  it  is  in  a  certain  sense 
incidental;  the  offense  consisting  in  the  person  who  sustains 
the  relation  of  bailee  to  the  property  doing  the  forbidden 
thing.  The  gravamen  of  the  charge  is,  that  this  person  did 
convert  the  same  to  his  own  use.  It  is  not  denied,  and  it 
cannot  be,  that  it  is  sufl5cient  to  follow  the  statute  in  this 
part  of  the  allegation;  therefore,  a  fortiori^  it  should  bo 
suflScient  in  the  other  part;  secondly,  the  relation  of  bailee  is 
well  known  in  the  law;  just  as  well  known,  though  not 
quite  so  common,  as  the  relation  of  owner.  It  is  not  neces- 
sary to  be  alleged  how  a  man  became  owner  of  personal 
property,  or  to  state  the  facts  and  circumstances  of  the 
ownership.  When  one  is  charged  with  being  owner,  the 
allegation  covers  all  necessary  facts;  in  like  manner,  it 
should  be  held  that  when  one  is  charged  with  being  bailee, 
the  allegation  covers  all  necessary  facts."  (Bishop  on  Stat. 
Crimes,  §  423;  Bishop's  Directions  and  Forms,  §  610.) 
As  the  indictment  is  admitted  to  be  within  the  principle 
thus  announced,  which  is  thought  to  be  in  accordance  w^ith 
the  practice  in  this  state,  the  indictment  is  suflBcient  and 
the  demurrer  was  properly  overruled. 

The  next  error  relied  upon  is  the  refusal  of  the  court  to 
direct  the  jury  to  return  a  verdict  for  the  defendant  upon 
the  ground  that  there  was  an  entire  failure  of  proof  to  show 
that  any  crime  had  ever  been  committed  in  Multnomah 
county  or  in  the  state  of  Oregon.  To  properly  dispose  of 
this  objection^  it  is  necessary  to  examine  and  state  the  sub- 
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stance  of  the  facts  proved.  The  bill  of  exceptions  discloses 
that  one  Li  Moy,  who  kept  a  Chinese  restaurant  at  Pierce 
City,  Idaho,  desiring  to  send  twenty-seven  ounces  of  gold 
dust  to  one  Li  Fook,  a  resident  of  Portland,  Oregon,  deliv- 
ered such  gold  dust  to  the  defendant  with  instructions  to 
convey  the  same  to  Portland  and  deliver  it  to  Li  Fook ; 
that  the  defendant  received  the  gold  dust  into  his  posses- 
sion for  that  purpose  and  came  to  Portland,  but  failed  to 
deliver  the  gold  dust;  that  Li  Moy  wrote  to  Li  Fook  regard- 
ing the  gold  dust,  and  learning  from  Li  Fook  that  he 
had  never  received  the  gold  dust,  came  to  Portland  to  see 
about  the  matter;  that  immediately  on  receiving  the  infor- 
mation contained  in  the  letter  from  Li  Moy,  Li  Fook  sought 
out  Chew  Muck  You  and  demanded  the  gold  dust  It  is 
enough  to  say  that  when  the  first  demand  was  made  on  the 
defendant  for  the  gold  dust  he  promised  to  turn  it  over,  but 
failed  to  do  so;  that  he  was  again  sought  and  made  a  like 
promise  and  failure;  that  he  was  again  sought  and  the  gold 
dust  demanded  of  him,  and  that  he  then  stated  for  the  first 
time  that  he  had  not  received  any  gold  dust;  that  the 
defendant  has  never  turned  over  the  gold  dust  nor  accounted 
for  it,  and  the  same  has  been  wholly  lost  to  the  complaining 
witness.  Upon  this  evidence,  the  counsel  for  the  defendant 
makes  two  points:  Firsty  that  in  the  absence  of  a  statute 
conferring  jurisdiction,  there  can  be  no  prosecution  in  this 
state  for  larceny  by  bailee  where  the  property  intrusted  to 
him  was  delivered  in  another  state  to  be  brought  into  this 
state,  and  where  the  bailee,  after  bringing  the  property  into 
this  state,  converts  it  to  his  own  use;  and,  second,  that  if 
such  jurisdiction  be  conceded,  there  is  a  total  failure  of  proof 
of  the  commission  of  any  crime  in  the  venue  laid,  and  that 
the  jury  ought  to  have  been  directed  to  return  a  verdict  of 
not  guilty.  The  first  objection  is  based  on  the  idea  that  the 
proof  must  establish  a  complete  commission  of  the  offense  in 
the  county  where  the  offense  was  laid,  otherwise  there  is  no 
jurisdiction  to  try  it.  The  argument  in  effect  is,  that,  as  the 
evidence  discloses  that  the  gold  dust  was  intrusted  to  the 
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possession  of  the  defendant  in  Idaho  to  be  transported  by 
him  into  this  state,  such  facts  show  that  the  bailment  origi- 
nated there,  although  the  acts  of  cgoj^engj^  may  have  taken 
place  here;  but  as  the  facts  both  of  bailment  and  conversion 
are  necessary  to  constitute  a  complete  offense,  unless  the  facts 
in  respect  to  each  originated  and  occurred  within  Multno- 
mah county,  where  the  venue  is  laid,  they  do  not  show  a 
complete  commission  of  the  offense  in  that  county,  and  con- 
sequently, upon  the  facts  as  presented  by  this  record,  the 
court  was  without  jurisdiction  in  the  premises.  The  vice  of 
this  argument  lies  in  supposing,  because  the  contract  of 
bailment  originated  in  Idaho,  it  could  have  no  binding  force 
or  effect  in  Oregon.  It  proceeds  upon  the  hypothesis  that 
as  the  fact  of  bailment  is  essential  to  be  proved,  and  as  such 
fact  in  the  present  case  originated  without  the  state,  it 
showed  that  the  proof  did  not  establish  a  complete  offense 
in  the  county  where  the  offense  is  laid,  and  therefore  no 
crime  being  proved,  the  court  was  without  jurisdiction  to 
inflict  a  judgment  of  punishment.  A  bailment  is  ordinarily 
defined  to  be  a  contract  by  which  goods  are  delivered  by  one 
person  to  another  for  a  certain  purpose,  upon  an  express  or 
implied  promise  by  the  bailee  to  return  tbem  to  the  bailor, 
or  to  deliver  them  to  some  one  designated  by  him,  after  the 
purpose  has  been  fulfilled.  But  a  bailment  is  not  always 
accompanied  by  a  contract  express  or  implied,  and  in  the 
absence  of  it  the  law  imposes  duties  which  the  bailee  cannot 
neglect  without  lability.  The  duty  of  the  bailee  to  make 
restitution  of  bailed  goods  is  one  which  the  law  imposes,  and 
does  not  depend  upon  the  existence  of  any  contract.  (2  Am. 
&  Eng.  Ency.  "  Bailment,"  56.)  Within  the  meaning  of  the 
criminal  statutes  as  to  what  constitutes  a  bailee,  there  does 
not  appear  to  be  any  doctrine  peculiar  to  the  criminal  law. 
"A  bailment,"  Mr.  Bispiop,  says,  "is  where  one  has  personal 
property  intrusted  to  him  to  be  returned  or  delivered  to 
another  in  specie,  when  the  object  of  the  trust  is  accom- 
plished." (Bishop  on  Criminal  Law,  §  857.)  Again  he 
says:    ''A  bailment  takes  place  where  an  article  of  personal 
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property  is  put  into  the  hands  of  one  for  a  special  purpose, 
and  it  is  to  be  returhed  by  the  bailee  to  the  bailor  or  deliv- 
ered to  some  third  person  when  the  object  of  the  trust  is 
accomplished."  (Bishop  on  Statutory  Crimes,  §423;  Kraufie 
V.  Com.  93  Penn.  St.  418c)  It  is  said  that  the  object  of  these 
statutes  is  to  cover  that  which  is  not  larceny  at  common  law. 
Bearing  in  mind/then,  what  constitutes  a  bailment  within 
the  meaning  of  these  statutes  and  the  purposes  for  which 
they  were  enacted,  upon  the  facts  as  disclosed  by  this  record, 
what  was  the  relation  which  the  defendant  sustained  to  the 
property  put  into  his  possession  when  it  was  demanded  of 
him  at  Portland  and  he  refused  to  deliver  it?  When  the 
gold  dust  was  intrusted  to  his  possession  and  he  undertook 
to  transport  it  to  Portland  and  deliver  it  to  the  party  desig- 
nated, his  undertaking  included  the  duty  of  a  bailee,  to  be 
performed  in  this  state,  and  the  object  of  the  trust  he  had 
assumed  was  only  accomplished  when  he  should  deliver  it 
to  such  party  in  Portland.  That  such  an  engagement  is  a 
bailment  and  valid  here,  where  it  is  to  be  performed,  and 
the  relation  of  bailee  terminated  when  the  property  should 
be  delivered,  would  scarcely  seem  to  admit  of  a  doubt.  The 
facts  put  themselves  within  the  terms  of  the  definition  that 
certain  "personal  property  was  put  into  the  hands  of  the 
defendant  for  a  special  purpose,  to  be  delivered  by  him  to  a 
third  person,  when  the  object  of  the  trust  is  accomplished." 
They  established  the  relation  of  bailee  in  the  defendant  to 
the  property  intrusted  to  his  possession,  which  continued 
with  and  followed  him  from  the  nature  of  his  engagement 
until  that  relation  should  be  terminated  by  a  delivery  of  the 
property  at  Portland  to  the  party  designated,  when  the  trust 
he  had  assumed  would  be  discharged  and  its  object  accom- 
plished. There  is  no  evidence  or  any  pretense  that  he  was 
in  any  way  relieved  from  his  engagement  as  bailee  or 
absolved  from  his  trust,  from  its  inception  until  his  final 
repudiation  of  it  in  Portland,  where  he  was  then  a  bailee 
within  the  venue  in  which  his  offense  is  laid,  and  subject  to 
our  laws  and  to  be  punished  by  our  courts  in  that  locality 


220         State  of  Oregon  v.  You.     [Sup.  Ct. 

OplnloTi  ofthe  Court— Lord,J. 

for  the  violation  of  his  trust.  As  bailee,  when  the  defendant 
arrived  in  Portland  in  the  performance  of  his  trust,  he  was 
rightfully  in  the  possession  of  the  property,  and  was  guilty 
of  no  violation  of  that  trust,  even  after  he  had  been  sought 
out  and  the  gold  dust  had  been  twice  and  at  different  times 
demanded  of  him  and  he  promised  to  deliver  it  in  accord- 
ance with  his  engagement.  So  far  as  this  record  discloses, 
he  had  committed  no  offense  here  or  elsewhere  until  he 
refused  to  account  for  it.  But  he  was  a  bailee  when  he 
arrived  in  Portland,  and  sustained  that  relation  to  the  prop- 
erty intrusted  to  him,  and,  as  Mr.  Bishop  says,  "Our  courts 
cannot  ignore  the  relation  sustained  to  the  property  by  the 
defendant  here,  or  the  trespass  committed  upon  it  here,  or 
the  felonious  intent  which  here  existed."  (Bishop's  Crim. 
Law,  §  130.)  When,  therefore,  sustaining  the  relation  of 
bailee  to  the  property  intrusted  to  him,  it  was  demanded  of 
him  by  the  person  authorized  to  receive  it,  and  he  finally, 
upon  the  third  demand,  after  he  had  promised  twice  to  pay 
it  over  to  such  person,  repudiated  his  trust  and  refused  to 
account  for  it,  it  was  an  act  or  conduct  inconsistent  with  the 
nature  of  his  trust,  in  violation  of  it,  and  effective  os  evi- 
dence of  his  conversion  of  the  property.  "  Insolvency,  flight, 
or  refusal  to  pay,"  says  Mr.  Wharton,  "are  the  usual  and 
most  effective  evidences  of  conversion."  (Wharton's  Crira. 
Law,  §  1950;  Bishop  on  Crimes,  §  424.)  Being  a  bailee,  and 
the  conversion  occurring  within  the  venue  where  his  offense 
is  laid,  the  court  had  jurisdiction  of  the  crime  with  which 
he  was  charged.  "Some  act  of  conversion  or  appropriation 
by  the  bailee,"  says  Mr.  Wharton,  "must  be  alleged  and 
proved  to  have  taken  place  within  the  jurisdiction  of  the 
court."  (Idem,  §  1957.)  And  again,  that  "the  defendant 
may  be  tried  in  any  county  where  any  part  of  the  embezzle- 
ment was  committed,  or  where,  upon  being  called  upon  to 
account,  he  disowned  having  received  the  money."  {Idem^ 
§  1937.)  "The  gravamen  of  the  charge,"  Mr.  Bishop  says, 
"is  that  this  person  did  convert  the  same  to  his  own  use." 
(Bishop  on  Statutory  Crimes,  §  422.)   "  But  here/'  says  Lord 
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Alvany,  C.  J.,  "there  is  no  evidence  of  any  act  to  bring  the 
prisoner  within  the  statute  until  he  is  called  upon  by  his 
master  to  account.  When  called  upon  by  his  master  to 
account  for  the  money,  the  prisoner  denied  that  he  ever 
received  it.  This  was  the  first  act  from  which  the  jury  could 
with  certainty  say  that  the  prisoner  intended  to  embezzle 
the  money.  In  this  case  there  was  no  evidence  of  the  pris- 
oner having  done  any  act  to  embezzle  in  the  county  of  Sur- 
rey, nor  could  the  offense  be  complete,  nor  the  prisoner  be 
guilty  within  the  act,  until  he  refused  to  account  to  his 
master.  We  are,  therefore,  of  the  opinion  that  the  prisoner 
was  properly  indicted  in  the  county  of  Middlesex."  {Ilex  v. 
Taylor,  3  Bos.  &  Pul.  596.)  Nor  in  the  present  case  was  there 
any  evidence  of  any  act  for  which  the  defendant  was  liable 
or  which  indicated  an  intent  to  repudiate  his  trust  and  con- 
vert the  property  to  his  own  use,  until  he  denied  receiving 
the  money  and  refused  to  account.  This  being  charged  and 
proved  to  have  taken  place  within  the  venue  where  his 
offense  is  laid,  was  within  the  jurisdiction  of  the  court  which 
tried  and  convicted  him. 

The  next  objection  is,  that  conceding  jurisdiction,  there 
was  no  evidence  of  the  commission  of  any  crime,  except  the 
confessions  of  the  defendant;  or,  in  other  words,  there  must 
be  other  proof  of  the  corpus  delicti  than  the  confessions  or 
admissions  of  the  defendant.  This  is  based  on  the  assump- 
tion that  the  only  evidence  of  the  relation  of  the  defendant 
as  bailee  to  the  property  was  the  admission  of  the  defendant, 
when,  after  his  arrival  in  Portland,  the  gold  dust  was 
demanded  of  him  by  the  person  authorized  to  receive  it,  and 
he  promised  to  turn  it  over  to  him  on  two  separate  occasions. 
But  enough  has  already  been  said  to  show  that  there  was 
evidence  that  the  gold  dust  was  intrusted  to  his  possession 
to  be  delivered  to  a  designated  person  in  Portland,  and  that 
he  sustained  the  relation  of  bailee  to  such  property  when  it 
was  demanded  of  him,  and  that  if  he  had  then  and  there 
refused  to  account  for  it  or  deliver  it,  without  any  acknowl- 
edgment on  bis  part  of  such  relation  as  bailee  to  the  prop* 
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erty,  it  would  have  made  a  case  for  the  consideration  of  the 
jury.  The  eflTect  of  his  admissions  was  only  to  strengthen 
the  evidence  for  the  prosecution  that  he  was  such  bailee  of 
the  property.  It  was  only  corroborative  of  his  character  as 
bailee  of  the  property  intrusted  to  him  and  his  intention 
then  to  fulfil  his  trust,  but  this  was  not  enough;  some  act 
of  conversion  or  appropriation  of  the  property  to  his  own 
use  must  be  charged  and  proved  before  be  could  be  guilty 
of  the  offense  of  larceny  by  bailee.  That  proof,  which  is 
the  gravamen  of  the  charge,  was  not  furnished  by  him  or 
by  his  admissions,  but  by  another  witness.  It  was  when  as 
a  bailee,  being  called  upon  to  account,  he  disowned  having 
received  the  gold  dust,  that  he  furnished  the  decisive  evidence 
of  its  conversion.  That  a  conviction  should  not  be  had  on 
the  extra  judicial  confessions  of  the  defendant,  unsupported 
by  any  corroborating  facts  and  circumstances,  need  not  be 
questioned;  it  is  proof  aliunde  of  the  corpus  delicti  which  is 
required,  and  Mr.  Bishop  intimates  that  the  rule  in  this 
regard  would  be  better  applied  as  one  of  caution  and  discre- 
tion than  of  law.     (1  Bishop  on  Grim.  Proc.  §§  1070, 1071.) 

But  however  that  may  be  here,  neither  the  fact  that  the 
gold  dust  was  intrusted  to  his  possession  for  the  special  pur- 
pose of  delivering  it  to  a  third  person  in  Portland,  or  the 
violation  of  such  trust  and  the  conversion  of  the  property 
to  his  own  use,  stands  upon  his  unsupported  admissions 
alone.  All  that  can  be  said  is  that  when  it  was  proved  that 
such  property  was  intrusted  to  his  possession  to  be  delivered 
as  specified,  and  the  person  designated  to  receive  it  applied 
to  him  for  it,  and  he  promised  to  deliver  it,  he  only  corrob- 
orated what  had  already  been  proven  and  recognized — his 
relation  to  the  property  as  bailee  and  perhaps  his  intention 
to  fulfil  the  trust  confided  to  him.  It  may  be  that  Chinese 
testimony  is  open  to  the  criticism  claimed,  but  the  credibility 
of  the  witnesses  and  the  weight  and  value  of  testimony  is 
for  the  jury  and  not  for  our  decision. 

We  think  the  judgment  must  be  aCBrmed. 
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W.  S.  BRITT  V.  SAMUEL  MARKS  et  al.  f^fm 

YxHiX)]!  AKD  Vendee— Fbattd.— In  a  Buit  bj  a  rendee  against  a  vendor,  in  which 
tnud  Is  relied  upon  as  the  ground  of  relief.  It  must  appear  fVom  the  complaint, 
among  other  things,  that  the  rendor  knew  that  the  representations  relied  upon 
were  untrue,  and  that  they  were  made  with  the  intent  to  defraud  the  plaintiff. 
Bo(fe»  y.  Rus9eU,  5  Or.  400,  and  Dunning  v.  Oraaon,  6  Or.  241,  approved  and  followed. 

YSTDOR  AND  VENDEE— Balb  IN  Gboss.— Where  a  traot  of  land  is  sold  for  a  sum  in 
gross,  and  not  by  the  acre,  and  the  quantity  stated  is  qualified  by  the  words  "  more 
or  less,"  there  is  no  warrantT  of  the  quantity,  and  there  can  be  no  abatement  if 
the  number  of  acres  is  less  than  stated,  nor  compensation  allowed  for  any  excess. 

Douglas  county:  R.  S.  Bean,  Judge. 

PlaintiflF  appeals.    AflSrmed, 

This  suit  was  commenced  on  the  11th  day  of  April,  1889. 
The  complaint  in  substance  alleges:  That  on  the  9th  day 
of  November,  1883,  the  defendant,  S.  Marks,  fraudulently 
and  falsely  represented  and  told  the  plaintiff  that  a  certain 
farm  contained  169.09  acres,  and  thereby  induced  plaintiff 
to  purchase  the  same  from  defendants;  and  plaintiff,  not 
knowing  how  much  land  the  said  farm  did  contain,  and 
relying  on  the  statements  and  representations  of  said  Marks, 
did  purchase  said  farm  from  defendants  and  paid  therefor 
the  sum  of  $1,700;  that  the  farm  contained  only  141.01 
acres  instead  of  169.09  acres,  the  quantity  sold  to  plaintiff; 
that  plaintiff  was  damaged  $282.20  thereby;  that  on  said 
9th  of  November,  1883,  plaintiff  paid  defendants  $600  cash 
and  gave  his  note  for  the  balance,  $1,100,  and  a  mortgage 
on  said  farm  to  secure  the  same;  that  plaintiff  gave  his  note 
to  defendants  on  the  13th  of  June,  1885,  for  $151,  and  on 
the  23d  of  July,  1886,  for  $50;  that  there  was  no  considera- 
tion for  the  note  of  $1,100  except  the  balance  of  the  purchase 
price  of  said  farm,  which  balance  in  fact  was  only  $817.80, 
and  not  $1,100,  and  it  was  by  reason  of  the  mistake  as  to  the 
amount  of  land  in  said  farm  that  the  note  was  given  for 
$1,100  instead  of  $817.80,  the  correct  amount  and  the 
amount  intended;  that  plaintiff  has  paid  on  note  for  $1,100: 
December  18, 1883,  $700;  October  18, 1884,  $100;  November 
9, 1885,  $30;  November  18, 1885,  $100;  April  16, 1887,  $50, 
and  upon  note  for  $151,  November  28,  1885,  $100;  that 
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defendants  still  retain  said  three  notes  in  their  possession, 
and  on  April  2, 1889,  plaintiflF  offered  to  pay  them  |60  in 
addition  to  what  had  been  paid  and  requested  them  to 
deliver  up  said  notes,  which  they  refused. 

Plaintiff  prays  that  the  defendants  be  enjoined  from  trans- 
ferring said  notes;  that  $282.80  be  deducted  from  the  note 
for  $1,100  at  its  date,  and  that  an  account  be  taken  between 
the  plaintiff  and  said  defendants  of  such  sum  as  may  be  due 
them,  and  that  said  notes  be  delivered  up,  together  with 
said  mortgage,  for  cancellation  and  for  general  relief. 

The  answer  denies  each  material  allegation  of  the  com- 
plaint. The  answer  then  contains  this  further  and  separate 
defense:  That  on  November  9,  1883,  for  $1,700,  defendants 
by  deed  conveyed  to  plaintiff  the  following-described  prem- 
ises, to-wit:  East  half  of  the  donation  claim  of  John  W. 
Burch,  which  entire  claim  is  there  described  (giving  the 
courses  and  distances,  but  not  the  number  of  acres  con- 
tained), also  the  northwest  part  of  the  donation  claim  of 
A.  J.  Tiller  (giving  commencing  corners  and  courses  and 
distances,  but  not  the  number  of  acres  contained),  reserving 
from  said  lands  so  conveyed  that  certain  parcel  of  land  here- 
tofore sold  by  J.  R.  Jennings  to  Ezekiel  Lyttle,  which  deed 
is  referred  to  in  deed  of  defendants  as  recorded  in  Douglas 
county,  Oregon,  which  land,  it  is  said  in  defendants'  deed, 
comprises  all  of  the  donation  claim  of  J.  W.  Burch,  lying 
on  the  north  side  of  Cow  creek,  and  was  dated  May  23, 
1863;  that  said  deed  of  defendants  to  plaintiff  does  not 
mention  the  number  of  acres  intended  to  be  conveyed,  and 
was  so  understood  between  the  plaintiff  and  defendants  at 
the  time;  that  plaintiff  has  ever  since  been  in  possession  of 
the  whole  of  said  property,  which  is  the  same  land  referred 
to  in  plaintiff's  complaint. 

The  reply  denies  that  the  donation  claim  of  Burch  is 
described  in  plaintiff's  deed,  and  alleges  that  it  is  described 
as  follows  (giving  courses  and  distances):  Containing  in 
township  30  south,  range  6  west,  221.18  acres,  and  in  town- 
ship 30  south,  range  5  west,  97  acres;  also  the  northwest  part 
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of  land  claim  of  A.  J.  Tiller  (giving  courses  and  distances), 
containing  60  acres,  more  or  less,  reserving  from  the  above- 
described  premises  and  not  herein  conveyed,  that  certain  50 
acres  heretofore  sold  by  J.  R.  Jennings  and  wife  to  Ezekiel 
Lyttle,  comprising  all  the  claim  of  Burch  on  the  north  side 
of  Cow  creek;  denies  that  the  deed  from  defendants  to 
plaintiff  is  without  mention  of  the  number  of  acres  intended 
to  be  conveyed,  but  alleges  that  said  deed  does  mention  that 
the  Burch  claim  contains  318.18  acres,  and  the  east  half  is 
159.09  acres  and,  except  50  acres,  is  109.09  acres;  denies  that 
defendants  delivered  possession  to  plaintiff  of  all  the  lands 
intended  to  be  conveyed,  but  alleges  that  It  was  expressly 
stated  by  S.  Marks,  and  so  understood  by  plaintiff  and 
defendants  at  the  time  the  deed  was  executed,  that  the  east 
half  of  the  claim  on  the  south  of  Cow  creek  contained  109.09 
acres,  and  the  whole  of  said  farm  contained  169.09  acres, 
when  in  fact  the  cast  half  of  said  claim  south  of  Cow  creek 
contained  only  81.01  acres,  and  the  whole  of  said  farm  con- 
tained only  141.01  acres. 

Upon  these  issues  the  court  below  tried  the  case  and 
rendered  a  decree  against  the  plaintiff  dismissing  the  suit, 
from  which  he  has  appealed  to  this  court. 

Wm.  R.  WilliSj  for  Appellant 

The  plaintiff  is  entitled  to  an  abatement  from  the  purchase 
money  in  proportion  to  the  deficiency  of  the  number  of 
acres  of  land.  See  Sugden  on  Vendors,  bottom  of  page  324 
and  top  of  page  489,  where  it  is  said :  "(1)  If  an  estate  be 
sold  at  so  much  per  acre,  and  there  is  a  deficiency  in  the 
number  of  acres  conveyed,  the  purchaser  will  be  entitled  to 
compensation,  although  the  estate  was  estimated  at  that 
number  in  an  old  survey.  (2)  The  rule  is  the  same,  though 
the  land  is  neither  bought  nor  sold  professedly  by  the  acre. 
The  general  rule  therefor  is  that  where  a  misrepresentation 
is  made  as  to  the  quantity,  though  innocently,  the  right  of 
the  purchaser  is  to  have  what  the  vendor  can  give,  with  an 
abatement  for  so  much  as  the  quantity  falls  short."    {Hill 
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226  Eritt  v.  Marks  et  al.  [Sup.  Ct. 

Argument  for  ReBpondent. 

V.  Buckley,  17  Ves.  396.)  In  Hawk  v.  Pollard,  6  Blackf.  108, 
it  was  said :  "  If  the  tracts  do  not  contain  the  number  of  acres 
which  the  vendor  represented  them  to  contain,  the  defendant 
is  entitled  to  an  abatement  out  of  the  purchase  money  for  so 
much  as  the  quantity  falls  short  of  the  representation.''  So  in 
Tripldt  V,  Allen,  26  Gratt.  721,  21  Am.  Rep.  320,  the  de- 
fendant agreed  to  sell  the  plaintiff  a  tract  of  land  "containing 
1 66  acres.''  The  deed  made  pursuant  thereto  purported  to  con- 
vey that  amount,  more  or  less,  but  there  was  in  fact  only  156 
acres.  It  was  held  that  the  purchaser  was  entitled  to  compen- 
sation for  the  deficiency.  (Hodges  v.  Denny,  6  S.  R.  P.  492; 
Thomas  v.  Beebe,  25  N.  Y.  244;  Midvey  v.  King,  39  Ohio  St. 
491 ;  Andet'son  v.  Snyder,  21  W.  Va.  632 ;  Hoses  v.  Wallace,  7 
Loa,  431 ;  Doyle  v.  Hord,  67  Tex.  621,  4  S.  W.  Rep.  241 ;  Led- 
better  v.  Dams,  121  Ind.  119,  22  N.  E.  Rep.  744.) 

And  if  relief  be  sought  on  the  ground  of  fraud,  it  may  be 
granted  on  the  ground  of  mutual  mistake.  {Hood  v.  Smith,  79 
Iowa,  621,  44  N.  W.  Rep.  903;  Sweezy  v.  CbUins,  36  Iowa, 
589 ;  Seegar  v.  Smith,  78  Ga.  616,  3  S.  E.  Rep.  613.) 

And  it  is  immaterial  whether  the  defendants  knew  the  repre- 
sentations made  by  them  were  false  or  not.  (Cooley  on  Torts, 
♦498;  Holwmb  v.  Nobles,  69  Mich.  396,  37  N.  W.  Rep.  497; 
Stimson  v.  Helps  et  al.  9  Colo.  33 ;  Mother  v.  (Jardin,  73  Iowa, 
58,  35  N.  W.  Rep.  647.) 

When  the  owner  sells  he  is  presumed  to  know  whether  the 
representations  which  he  makes  are  true  or  false.     (Lyndi  v. 
Trust  Co.  18  Fed.  Rep.  486;  Smith  v.  Richards,  13  Pet.  26.) 
Hamilton  &  Hamitton,  and  Lane  &  Lane,  for  Respondent. 
The  complaint  charges  Marks  with  making  the  fraudulent 

representations.     In  such  case  one  tenant  in  common  cannot 

bind  his  co-tenant.     (Freeman  on  Co-tenancy,  §§  169,  170; 
White  V.  Savyyer,   16   Gray,   588;  Slierwood  v.   Mamnck,   6 

Greene,  295;  Cooley  on  Torts,  §  169,  note  3.) 

The  complaint  fails  to  show  that  the  defendant  knew  the 

representations  to  be  false.     {Bolfes  v.  Russell,  5  Or.  400.) 
This  land  was  sold  in  gross  and  not  by  the  acre,  and  the 

boundaries  of  the  tract  were  given.     In  such  case  there  is 


Jan.  1891.]  Britt  v.  Marks  et  al.  227 

Opinion  of  the  Court— Strahan.  C.  J. 

no  warranty  of  quantity,  and  there  can  be  no  abatement  if 
the  number  of  acres  is  less  than  that  stated  nor  compensa- 
tion allowed  for  any  excess.  (2  Sutherland  on  Dam.  250, 
note  2;  Noble  v.  GooginSy  99  Mass.  231;  Marvin  v.  Bennett,  8 
Paige,  312;  Morris  Caned  Cb.  v.  EmmeU,  9  Paige,  167,  37  Am. 
Dec.  388;  Powell  v.  Qark,  4  Mass.  355,  4  Am.  Dec.  67.) 

Strahan,  C.  J. —  1.  It  is  nowhere  alleged  in  the  com- 
plaint that  at  the  time  Marks  made  the  representations 
complained  of  he  knew  that  the  farm  did  not  contain  169.09 
acres,  or  that  they  were  made  with  the  intent  to  defraud  the 
plaintiff.  By  omitting  these  allegations,  the  plaintiff  fails 
to  make  a  case  in  his  complaint  which  would  entitle  him  to 
any  relief  on  the  ground  of  fraud.  {Eolfes  v.  Euasdl,  6  Or. 
iOO;  Dunning  v.  Oressony  6  Or.  241.) 

2.  But  the  plaintiff's  counsel  argued  that  mistake  is 
alleged  in  the  complaint  and  that  of  itself  is  sufficient  to 
entitle  the  plaintiff  to  relief.  Waiving  all  questions  as  to 
the  insufficiency  of  the  pleading  on  this  point,  we  will  pro- 
ceed to  examine  the  facts  briefly.  The  plaintiff  holds  under 
a  deed  from  Marks  and  Wollenberg  and  wife,  dated  the  9th 
of  November,  1883.  The  consideration  expressed  in  the 
deed  is  seventeen  hundred  dollars.  The  premises  con- 
veyed are  described  as  follows:  "The  east  half  of  that 
certain  donation  land  claim  of  John  W.  Burch,  which  entire 
donation  claim  is  described  as  commencing  at  a  point  6.14 
chains  west  and  22.30  chains  south  from  the  corner  of  sec- 
tions 24  and  25  in  T.  30  S.,  R.  6  west  (claim  No.  61);  thence 
east  23  chains;  thence  north  58.50  chains;  thence  west  74 
chains;  thence  south  36.20  chains;  thence  east  50.80  chains; 
thence  south  22.30  chains,  to  the  place  of  beginning,  con- 
taining in  township  30  S.,  R.  6  west,  221.18  acres,  and  in 
township  30  S.,  R.  5  west,  97  acres.  Also  the  north  part  of 
the  donation  land  claim  of  A.  J.  Tiller,  commencing  20.63 
chains  south  and  7.16  east  from  the  northwest  corner  of 
section  30  in  township  30  S.,  R.  5  west;  thence  running  east 
29.50  chains;  thence  south  20.34  chains;  thence  west  29.50 
chains;  thence  north  24.30  chains^  to  the  place  of  beginning, 
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containing  60  acres,  more  or  Jess — reserving  and  excepting 
from  the  above-described  premises  and  not  herein  conveyed 
that  certain  fifty  acres  heretofore  sold  by  J.  R.  Jennings  and 
wife  to  Ezekiel  Lyttle,  which  said  deed  therefor  is  recorded 
in  volume  No.  2  of  deeds,  page  599,  in  the  clerk's  office  of 
Douglas  county,  Oregon,  and  which  land  so  excepted  from 
this  conveyance  comprises  all  of  the  land  of  the  said  dona- 
tion land  claim  of  J.  W.  Burch  lying  and  being  on  the  north 
side  of  Cow  creek,  which  said  deed  is  dated  May  23, 1863." 
This  deed  contained  general  covenants  of  warranty,  but  does 
not  specify  the  amount  of  land  conveyed.  The  deed  of 
Jennings  and  wife  referred  to  conveys  to  Lyttle  "all  of  the 
land  belonging  to  the  donation  land  claim  of  John  Wesley 
Burch  lying  on  the  north  side  of  Cow  creek,  containing  fifty 
acres,  more  or  less."  Marks  and  Wollenburg,  by  the  refer- 
ence which  they  make  to  this  last-named  deed  in  their  deed 
to  the  plaintifi*,  have  made  its  descriptive  words  a  part  of 
their  deed  as  completely  as  if  they  were  written  out  at  large 
in  such  deed ;  so  that  the  plaintiff  was  bound  to  know  that  all 
of  that  part  of  the  Burch  claim  north  of  Cow  creek  was  con- 
veyed away.  The  descriptive  words  in  no  manner  fix  the 
amount.  Whatever  may  have  been  the  plaintiff's  impres- 
sion as  to  the  amount  of  land  contained  in  the  farm  pur- 
chased from  Marksand  Wollenburg,  his  own  evidence  shows 
that  it  was  a  purchase  of  the  farm  in  gross  and  not  by  the 
acre.  "Question — What  did  you  agree  to  pay  him  for  this 
farm?  Answer — I  went  and  looked  at  the  farm  and  wrote 
him  that  I  would  give  him  $1,700  for  the  farm."  These 
facts  clearly  bring  this  case  within  the  principle  that  where 
a  tract  of  land  is  sold  for  a  sum  in  gross  and  not  by  the  acre 
and  the  quantity  stated  is  qualified  by  the  words  "more  or 
less,"  there  is  no  warranty  of  quantity  and  there  can  be  no  abate- 
ment if  the  number  of  acres  is  less  than  stated,  nor  compensation 
allowed  for  any  excess.  (2  Sutherland  on  Damages,  250,  and 
authorities  cited  in  note  2;  Noble  v.  Ooogins,  99  Mass.  231; 
Motris  Canal  Co.  v.  Emmelt,  9  Paige,  167,  37  Am.  Dec  388; 
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Board  of  Com.  v.  Younger,  29  Cal.  172;  Oram  v.  Union  Bank, 
42  Barb.  426;  2  Warvell  on  Vendors,  925.) 

These  authorities  eflfectually  dispose  of  the  appellant's 
contention  and  require  the  affirmance  of  the  decree  appealed 
from,  and  it  is  so  ordered. 

Bean,  J,,  did  not  sit  here,  haying  presided  in  the  court 
below. 


[Filed  Jannary  6, 1891.] 

J.  W.  RAYBURN  v.  L.  L.  HURD  bt  al. 

SxT-onr— Goods  Sold  and  Delivered.— Where  an  account  for  goods  sold  and  delirered 
is  definite,  and  exists  in  the  form  of  a  debt  which  was  then  due  and  i>a7able  at  the 
time  of  the  transfer,  it  is  a  proper  matter  of  set-off. 

AanaNMENT— Chose  in  Action.— The  princlpJe  is  well  established  that  the  purchaser 
of  anything  in  action,  not  negotiable,  takes  It  subject  to  all  the  defenses  which  the 
debtor  or  promiasor  had  at  the  time  of  the  assignment. 

AmoNEB— Subject  to  Defenses.— An  assignee  of  a  chose  in  action,  not  negotiable, 
takes  the  thing  a5eigned  subject  to  all  the  rights  which  the  debtor  had  acquired 
in  respect  thereto  prior  to  the  assignment  or  the  time  notice  was  given  of  it. 

Bux  OP  Items— When  Default  May  be  Relieved.— The  court  may,  in  its  discretion, 
relieve  a  party  from  default  in  failing  to  fUrnish  a  bill  of  items,  when  it  is  made  to 
satisfactorily  appear  that  a  good  and  sufficient  reason  existed  for  such  fiailuie,  and 
one  is  furnished,  eto. 

Benton  county:  R.  S.  Bean,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  an  action  brought  by  the  plaintiff  against  the 
defendants  to  recover  the  sum  of  $350  with  interest  on  a 
non-negotiable  promissory  note,  made  by  the  defendants  to 
J.  0.  Young,  on  the  28th  day  of  August,  1888,  and  sold  and 
assigned  by  him  to  the  plaintiff,  etc.  The  defendants  admit 
the  making  of  said  note,  but  deny  the  assignment,  and  then 
allege  affirmatively  by  way  of  set-off  that  the  said  Young> 
on  the  28th  day  of  August,  1888,  was  indebted  to  James  C. 
Taylor  in  the  sum  of  $299.29  for  balance  due  on  account  for 
goods  and  wares  sold  and  delivered  to  the  said  Young  by 
the  said  Taylor  at  his  special  instance  and  request,  at  the 
various  dates  and  times  therein  specified,  and  that  the  said 
sum  of  J299.29  has  not  been  paid  nor  any  part  thereof;  that 
on  the  28th  day  of  August,  1888,  the  said  James  C.  Taylor 
sold  and  assigned  the  said  account  to  the  defendant  L.  L. 
Hard,  and  that  on  the  same  day,  for  value  received,  he  sold 
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and  assigned  the  undivided  three-fourths  of  said  account  te 
the  other  defendants,  and  that  the  defendants  in  said  action 
were  the  bona  fide  owners  of  said  accounts  since  the  28th  day 
of  August,  1888.  It  is  enough  to  say  that  an  account  for 
$63,  in  favor  of  Geo.  Taylor,  was  similarly  assigned  and  is 
set  out  as  a  defense  in  substance  to  the  same  eflFect.  The 
reply  denied  all  the  material  allegations  of  the  complaint. 

Upon  a  trial  the  jury  found  a  verdict  for  the  plaintiff  for 
the  sum  of  $381,  offset  by  accounts  for  $300.94,  leaving  a 
balance  due  the  plaintiflF  for  tho  sum  of  $20.06,  for  w^hich 
judgment  was  rendered  by  tho  court,  and  from  which  the 
plaintiflF  appeals  to  this  court 

Zf.  Flinn,  for  Appellant. 

W.  S.  McFaddeUy  and  J.  R.  Bryson,  for  Respondent 

Lord,  J. — The  principal  question  presented  by  this  record 
relates  to  the  defense  of  set-pflf.  The  objection  is,  that  the 
accounts  for  goods  sold  and  delivered  are  not  liquidated, 
and  that  the  defendant  ought  not  to  be  permitted  to  plead 
them  as  a  set-oflF,  because  the  defendants  owed  the  accounts 
at  the  time  of  the  execution  of  the  non-negotiable  note  by 
them.  The  accounts  are  for  goods  sold  and  delivered,  and 
the  amount  is  ascertained  and  definitely  fixed  by  arithme- 
tical computation,  and  they  exist  in  the  form  of  a  debt 
which  the  defendants  claim  were  then  due  and  payable  at 
the  time  of  the  transfer.  An  itemized  account  of  them  was 
furnished  the  plaintiflF,  and  there  is  no  pretense  of  mistake 
or  that  they  were  not  just  and  valid;  nor  that  the  assignor 
of  the  plaintiflF  did  not  owe  them  and  defendants  own  them, 
and  upon  which  they  could  have  maintained  action  before 
the  transfer.  It  is  an  old  rule  that  wherever  the  debt  is  so 
certain  that  an  indehUaUts  a^ssumpsit  would  lie,  it  is  the  proper 
subject  of  set-off.  (Burgess  v.  Tucker,  b  Johnson,  104.)  The 
defendants*  demand  was  for  money  on  an  account  for  goods 
sold  and  delivered,  and  for  its  recovery  an  indebitatus 
assumpsit  would  lie,  and  this,  as  the  authorities  show, 
furnishes  the  test  for  its  allowance  as  a  set-ofT.  In  Sniith 
V.  Huie,  14  Ala.  201,  it  was  held  that  a  demand  for  the 
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value  of  the  corn  delivered  may  be  pleaded  as  a  set-off, 
though  the  price  of  the  corn  had  not  been  agreed  on,  the 
court  saying:  "It  has  been  held  that  a  demand  for  which 
an  indebitatus  assumpsit  would  lie  may  be  pleaded  as  a 
set-off  to  a  debt  due  on  a  note,  and  that  it  is  not  necessary 
to  constitute  a  moneyed  demand;  that  the  price  should  have 
been  agreed  for  articles  sold  which  compose  it."  The  cases 
cited  have  no  relevancy  to  the  point  involved,  as  note 
Boyer  v.  Clark,  3  Neb.  161,  or  Pierce  v.  Hoffman,  4  Wis.  290. 
As  an  indebitatus  assumpsit  will  lie  for  goods  sold  and 
delivered,  which  being  a  money  demand  in  the  form  of  a 
debt,  necessarily  goods  sold  and  delivered  is  good  matter  of 
set-off,  because  the  demand  is  liquidated  and  the  amount 
definitely  ascertained  and  alleged,  and  a  debt  then  due  and 
payable  at  the  time  of  the  transfer.  This  result  is  fatal  to 
the  objection  raised. 

As  to  the  next,  the  instrument  upon  which  the  action  is 
brought  is  a  non-negotiable  note;  and  before  reaching  the 
real  objection  urged,  it  is  necessary  to  consider  its  assignment 
and  the  subjects  to  which  it  is  liable  as  set-off  in  the  hands 
of  the  assignee.  Our  statute  provides  that,  "in  case  of  an 
assignment  of  a  thing  in  action,  the  action  of  the  assignee 
shall  be  without  prejudice  to  any  set-oft,  or  other  defense 
existing  at  the  time  of  or  before  notice  of  the  assignment; 
but  this  section  shall  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange  transferred  in  good  faith  and  upon 
good  consideration  before  due."  (Hill's  Code,  §  28.)  This 
section  and  section  27  preceding  it  requiring  in  most  cases 
that  the  real  party  in  interest  be  plaintiff,  have  enabled  the 
assignee  of  a  thing  in  action  to  sue  in  his  own  name,  but  in 
all  other  respects  the  rights  of  the  parties  remain  unchanged. 
The  principle  is  well  settled  that  a  purchaser  of  a  thing  in 
action,  not  negotiable,  takes  it  subject  to  all  the  defenses 
which  the  debtor  or  promissor  had  at  the  time  of  the  assign- 
ment, and  which  he  could  have  made  available  as  a  defense. 
When  the  maker  of  a  non-negotiable  instrument  is  sued  by 
the  assignee,  he  may  set  up  as  a  defense  against  him  any 
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such  matter  by  way  of  Bet-oJBT  or  other  defense  as  he  could 
have  set  up  against  his  assignor.  The  conaplaint  shows  that 
the  instrument  upon  which  the  action  is  brought  is  a  non- 
negotiable  note  and  that  the  day  after  its  execution  it  was 
assigned  to  the  plaintiff.  This  entitled  the  defendant  to  set 
up  any  defense  which  he  could  have  interposed  against  the 
assignor,  and  which  existed  at  the  time  and  before  notice  of 
the  assignment.  "An  assignee,"  said  Denio,  C.  J.,  "of  a 
chose  in  cction,  not  negotiable,  takes  the  thing  assigned, 
subject  to  all  the  rights  which  the  debtor  had  acquired  in 
respect  thereto  prior  to  the  assignment,  or  the  time  notice 
was  given  of  it  when  there  is  an  intei'val  between  the  execu- 
tion of  the  transfer  and  the  notice."  {CaUahan  v.  Edwards  et 
al.  32  N.  Y.  483.)  The  defendants  had  acquired  the  accounts 
prior  to  the  transfer,  and  owned  them  at  the  time  the  note 
was  executed.  They  gave  the  non-negotiable  note,  and  on 
the  same  day  received  a  transfer  of  the  accounts  against  the 
assignor  of  the  plaintiff  which  was  prior  to  the  assignment. 
This  shows  that  there  was  an  existing  indebtedness  against 
the  assignor  of  the  plaintiff  then  due  and  payable  before  as 
well  as  at  the  time  of  the  assignment  upon  which  an  action 
might  have  been  maintained  by  the  defendants.  When  the 
defendants  as  promissors  of  such  an  instrument  were  sued 
by  the  assignee,  the  defenses  which  they  had  at  the  time  of 
the  assignment  against  the  original  creditor  alike  avail  to 
them  against  the  plaintiff  as  the  substituted  creditor.  When 
the  plaintiflF  sued  them  on  this  note  it  was  then  due  and 
payable,  and  there  existed  two  opposing  demands  in  a  perfect 
condition  at  the  same  time,  and  in  such  case  either  may 
insist  upon  a  set-off.  (Pomeroy's  Rem.  §  163.)  "A  set-off," 
said  Sandford,  C.  J.,  "is  made  where  the  defendant  has  a 
debt  against  the  plaintiff  arising  out  of  a  transaction  inde- 
pendent of  the  contract  on  which  the  plaintiff  sues  and 
desires  to  avail  himself  of  that  debt  in  the  existing  suit, 
either  to  reduce  the  plaintiff's  recovery  or  to  defeat  it 
altogether."  {Avery  v.  Broxm,  31  Conn.  401.)  The  accounts 
held  by  the  defendants  were  mature  for  collection  on  their 


Jan.  1891.]  Rayburn  v.  Hurd  et  al.  233 

Opinion  of  the  Oonrt— Lord,  J. 

part  and  complete  as  matters  of  set-off  as  the  cause  of  action 
upon  the  note.  As  a  consequence,  the  right  of  set-off 
existed  at  the  time  of  the  assignment  and  the  plaintiff  took 
subject  to  it 

This  result  obviates  all  objections  urged  upon  this  phase 
of  the  case,  except  the  contention  that,  as  the  defendants 
owned  the  accounts  at  the  time  the  note  was  executed,  they 
ought  not  to  be  permitted  to  plead  it  as  a  set-off.  While  it 
is  true  that  the  giving  of  a  note  is  prima  fade  evidence  that 
an  existing  indebtedness  of  the  payee  to  the  maker  is  paid, 
yet  the  fact  may  be  alleged  and  shown  to  be  otherwise. 
The  fact  that  the  assignor  of  the  plaintiff  owed  the  defend- 
ants at  the  time  they  gave  him  their  note,  in  the  absence 
of  any  explanation,  might  be  considered  as  a  settlement 
between  the  parties,  but  such  is  not  the  case  when  it  is 
alleged  and  proved  that  such  indebtedness  is  not  paid,  and 
is  offered  as  a  matter  of  set-off.  In  Graves  v.  Shulmany  69 
Ala.  407,  the  court  says:  "Although  the  giving  of  a  note  is 
prima  facie  evidence  that  a  previous  indebtedness  of  the 
payee  to  the  maker  is  or  has  been  discharged,  it  is  allowable 
to  allege  and  show  in  any  particular  case  that  in  such  case 
this  is  not  true.  And  in  the  plea  under  consideration  it  is 
alleged  that  the  prior  indebtedness  of  the  plaintiff  to  the 
defendant  set  up  in  the  plea  of  set-off  was  not  discharged." 

In  the  present  case  it  is  distinctly  alleged  that  the  demands 
pleaded  as  a  set-off  are  not  paid,  nor  any  part  thereof.  If 
after  the  assignment  the  defendants  had  promised  the 
assignee  to  pay  the  note,  there  might  be  some  force  in  the 
argument  that  the  defendants  ought  to  be  estopped  from 
setting  up  their  demands.  But  as  the  case  stands,  it  is  diflS- 
cult  to  understand  its  applicability  or  that  the  doctrine  we 
have  been  considering  encourages  litigation.  That  argu- 
ment, once  earnestly  urged,  has  long  since  been  exploded, 
for  practical  experience  has  utterly  refuted  it.  The  position 
which  the  plaintiff  as  assignee  occupied  was  the  same  which 
his  assignor  occupied  at  the  time  of  the  transfer,  and,  stand- 
ing in  his  shoeSy  he  must  abide  the  consequences  of  his 
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position,  and  cannot  avoid  defenses  to  which  his  assignor 
was  liable  at  the  time  of  the  assignment. 

This  disposes  of  all  questions,  except  one  other,  to  which 
little  objection  was  urged,  and  which  we  shall  dispose  of  by 
saying  that  the  trial  court  may,  in  its  discretion,  relieve  a 
party  from  default  in  failing  to  furnish  a  bill  of  items,  when 
it  is  made  satisfactorily  to  appear  that  a  good  and  sufficient 
reason  existed  for  such  failure  at  the  time,  and  one  is 
furnished.     {Bobbins  v.  Butler,  13  Colo.  496.) 
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\mm\  STATE  OF  OREGON  u  JOHN  MACK. 

IMDICTMINT— BuBGLABY.— An  indictment  for  burglary  which  charges  that  M.,on  the  8d 
day  of  November,  1S90,  in  the  county  of  M.  and  stale  of  Oregon,  did  unlawfully, 
feloniously  and  burglariously  break  and  enter  a  dwelling-house,  namely,  .the 
dwelling  house  of  one  £.  A.  C,  with  the  intent  on  the  part  of  him,  the  said  K.,  to 
commit  the  crime  of  larceny  therein,  is  lusuflicient  to  suisuin  a  conviction. 

Judgment  Roll— Bill  of  Exckptions  When  UNNECtasARY.— Where  the  error  relied 
upon  on  appeal  appears  frbm  the  judgment  roll,  no  bill  of  exceptions  is  necessary. 

Indictment— Defect  in  When  Not  Waived.— The  objection  that  the  facts  stated  in 
an  indictment  do  not  constitute  a  crime,  may  be  taken  for  the  first  time  in  th« 
appellate  court,  and  is  not  waived  ^y  failing  to  demur  or  move  in  arrest  of  Judg- 
ment in  the  trial  court. 

Multnomah  county:   L.  B.  Steaens,  Judge. 

Defendant  appeals.    Reversed. 

The  defendant  was  indicted  by  the  grand  jury  of  Multno- 
mah county  and  convicted,  from  which  judgment  this 
appeal  is  taken.  There  is  no  bill  of  exceptions,  and  the 
only  error  relied  upon  for  a  reversal  is  the  insufficiency  of 
the  indictment  to  sustain  the  judgment.  The  charging  part 
of  the  indictment  is  as  follows:  "The  said  John  Mack,  on 
the  3d  day  of  November,  1890,  in  the  county  of  Multnomah 
and  state  of  Oregon,  did  unlawfully,  feloniously  and  burglar- 
iously break  and  enter  a  dwelling-house,  namely,  the  dwell- 
ing-house of  one  E.  A.  Cunningham,  with  intent  on  the  part 
of  him,  the  said  John  Mack,  to  commit  the  crime  of  larceny 
therein,  contrary,"  etc. 

OUbert  J.  McQinn,  and  S.  H.  Green,  for  Appellant 
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T.  A,  Stevens,  district  attorney,  and  W,  T.  flwme,  for 
Respondent. 

Strahan,  C.  J. — This  record  presents  but  a  single 
question,  and  that  is  the  sufficiency  of  the  indictment.  The 
pleader,  by  this  indictment,  attempted  to  charge  the  crime 
of  burglary,  defined  and  made  punishable  by  section  1758, 
Hill's  Code.  That  section  punishes  any  person  who  shall 
break  and  enter  any  dwelling-house  in  the  night-time,  in 
which  there  is  at  the  time  some  human  being,  with  intent 
to  commit  a  crime  therein;  or,  having  entered  with  such 
intent,  shall  break  any  such  dwelling-house  in  the  night- 
time, or  be  armed  with  a  dangerous  weapon  therein,  or 
assault  any  person  lawfully  therein.  The  indictment  fails 
to  charge  that  the  breaking  and  entry  was  in  the  night- 
time, or  that  there  was  in  the  house  some  human  being. 
Under  this  section,  these  are  a  part  of  the  essential  elements 
of  the  crime  of  burglary,  without  which  the  defendant  is  not 
brought  within  the  statute  punishing  that  ofiense.  Section 
1759  makes  the  same  acts  punishable  if  committed  in  the 
day-time,  and  for  the  reason  already  suggested,  a  conviction 
could  not  be  sustained  under  this  section.  Section  1760 
punishes  whoever  shall  break  and  enter  any  building  within 
the  curtilage  of  any  dwelling-house  but  not  forming  a  part 
thereof,  or  shall  break  and  enter  any  building,  or  part 
thereof,  booth,  tent,  etc.,  in  which  property  is  kept,  with  the 
intent  to  steal  therein,  or  commit  any  felony  therein.  The 
indictment  in  this  case  does  not  charge  any  of  the  elements 
of  burglary  under  this  section.  Counsel  for  the  state  cite 
State  v.  McGinnis,  17  Or.  332,  in  which  there  was  no  bill  oi 
exceptions,  and  the  court  refused  to  examine  the  errors 
relied  upon,  but  the  appellant  attempted  to  bring  into  the 
record  by  afiidavit  the  facts  upon  which  he  relied.  But 
here,  the  error  is  in  the  judgment  roll,  in  the  indictment 
itself,  in  that  it  fails  to  charge  a  crime.  Such  an  error  is 
not  waived  by  silence  or  cured  by  judgment.  Counsel  for 
the  state  also  cite  State  v.  JarviSy  18  Or.  360.  In  that  case 
the  indictment  charged  both  incest  and  rape,  and  we  held 
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that  if  the  objection  had  been  taken  by  demurrer  in  the 
court  below,  it  would  have  prevailed;  but  not  having  been 
so  taken,  it  was  waived.  The  distinction  is  manifest.  In 
the  one  case  a  crime  is  charged  in  the  indictment;  in  the 
other  it  is  not.  It  is  true,  in  the  Jarvis  case  more  than  was 
necessary  to  constitute  a  single  crime  was  charged,  but  that 
did  not  necessarily  vitiate  the  indictment.  In  this  case 
there  is  not  enough  charged.  In  Stale  v.  Bru>ce,  5  Or.  68,  20 
Am.  Rep.  734,  this  court  held  that  the  particular  objection 
made  to  the  indictment  in  that  case  was  waived  by  failing  to 
demur;  but  that  there  might  be  no  misuuderstanding  of  the 
ground  upon  which  tlie  decision  was  placed,  the  court,  by  Bon- 
ham,  J.,  added:  -'This  reasouing,  of  course,  does  not  apply  to 
an  indictment  which  is  subject  to  the  objections  raised  by  the 
first  and  fourth  grounds  of  demurrer  as  specified  by  statute." 
(Grim.  Code,  §§  123,  131.)  These  sections  are  numbered  1322 
and  1330,  respectively,  of  the  present  revision.. 

For  the  reasons  that  the  indictment  in  this  case  fails  to 
charge  a  crime,  the  judgment  must  be  reversed;  but  no 
order  for  the  defendant's  discharge  will  be  made,  for  the 
reason  that  the  objection  may  probably  be  obviated  by 
another  indictment  if  the  court  below  shall  so  direct. 
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THE  STATE  OF  OREGON  v.  E.  LAWRENCE,  indicted 

BY  THE  NAME  OP  AbB  LaWRENCE. 

IMDICTMENT  INSUFFICIENT  TO  SUSTAIN  ▲  CONVICTION  OF  LARCENY  FROM  THE  PERSON.— 

An  indictment  which  charges  that  L.,  on  the  28th  of  October,  1890,  in  the  county  of 
H.  and  state  of  Oregon,  did  feloniously  in  and  upon  O.  L.  make  an  assault,  and 
him,  the  said  G.  L.,  did  put  in  fear  and  in  danger  of  his  life  and  of  great  bodily 
harm,  and  one  silver  watch  of  the  value  of  ten  dollars  did  forcibly,  violently 
and  against  his,  the  said  G.  L.'s  will,  feloniously  steal  and  carry  away  the  said 
watch,  then  and  there  being  the  personal  property  of  tha  said  G.  L.,  will  not 
sustain  a  oonyiction  of  the  crime  of  larceny >om  the  person. 
IMDICTMENT^ROBBERT  BY  PUTTING  IN  Fbar,  ETa— An  indictment  for  tha  crime  of 
robbery  under  section  1742,  Hill's  Code,  is  defective  which  fails  to  chazye  that  the 
o£fen8e  was  committed  by  force  and  violenoe,  or  by  putting  in  fear  of  force  and 
Ttolence  or  assault,  as  the  case  may  be. 
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INDICTXENT  FOR  ROBBKRY— LARCENY  FROM  THB  PRRSON.— A  COnvlctlon  for  the  Crime 

of  larceny  from  the  person  cannot  be  sustained  under  an  indictment  for  robbery 
which  falls  to  charge  that  the  property  was  taken  from  the  person. 

Multnomah  county:  L.  B.  Stearns,  Judge- 
Defendant  appeals.    Reversed. 

The  defendant  was  indicted  for  the  crime  of  robbery  and 
convicted  of  the  crime  of  larceny  from  the  person.  The 
charging  part  of  the  indictment  is  as  follows:  "The  said 
Abe  Lawrence,  on  the  28th  day  of  October,  1890,  in  the 
county  of  Multnomah  and  state  of  Oregon,  did  feloniously 
in  and  upon  one  Geo.  Lebo  make  an  assault,  and  him,  the 
said  Geo.  Lebo,  did  put  in  fear  and  in  danger  of  his  life  and 
of  great  bodily  harm,  and  one  silver  watch  of  the  value  of 
ten  dollars  did  forcibly,  violently  and  against  his,  the  said 
Geo.  Lebo's,  will,  feloniously  take,  steal  and  carry  away  the 
said  watch,  then  and  there  being  the  personal  property  of 
said  Geo.  Lebo,  contrary,"  etc.  No  bill  of  exceptions  is 
contained  in  the  record,  and  the  sole  question  therefore  is, 
whether  or  not  the  indictment  is  sufficient  to  sustain  the 
judgment  of  conviction. 

OUbert  J,  McGinn,  for  Appellant 

Robbery  is  larceny  committed  by  violence  from  the  person 
of  one  put  in  fear.     (2  Bishop  Cr.  L.  §  1156.) 

The  name  of  the  crime  is  unimportant.  (1  Bishop's  Cr. 
Proc.  §  416;  State  v.  McCormicky  27  Iowa,  413;  State  v.  Dams, 
41  Iowa,  311;  State  v.  Shaw^  35  Iowa,  575;  Com  v.  Smith,  6 
Bush,  263;   Watson  v.  State,  29  Ark.  299.) 

In  statutory  robbery,  the  particular  terms  of  the  statute 
must  be  followed.    (2  Bishop's  Cr.  Proc.  §  1002.) 

The  averment  that  the  taking  was  from  the  person  of  the 
one  robbed  is  essential.  (Kit  v.  I'he  State,  11  Humph.  167; 
People  v.  Beck,  21  Cal.  385;  Stegar  v.  The  State,  39  Ga.  583, 
99  Am.  Dec.  472.) 

T.  A,  SteveiiSy  dist.  att'y,  and  W,  T,  Hume,  for  Respondent. 

The  appellant  failed  to  demur  to  the  indictment  or  move 
in  arrest  of  judgment.  The  respondent  has  therefore  moved 
this   court    to   dismiss   the  appeal    on   the  ground    that   the 
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sufficiency  of  the  indictment  not  having  been  raised  in  the 
court  below  either  by  denaurrer  or  motion  in  arrest  of  judg- 
ment, this  court  cannot  entertain  the  appeal.  (Hiirs  Code, 
§§  1330,  1391,  et  acq,;  Territory  v.  Carland,  6  Mont.  14;  State 
V.  Jarvis,  18  Or.  360;  State  v.  Abrama,  11  Or.  169.) 

There  is  no  question  but  what  the  indictment  charges  a 
crime,  and  the  court  below  was  not,  therefore,  without  juris- 
diction to  try  the  appellant.  The  only  claim  is  that  the 
indictment  does  not  contain  sufficient  to  charge  the  crime 
of  which  the  appellant  was  convicted.  This  objection  should 
have  been  made  in  the  lower  court. 

Strahan,  C.  J. —  Section  1742,  Hill's  Code,  defiaes  the 
crime  for  which  the  pleader  attempted  to  indict  the  defend- 
ant. That  section  provides:  "If  any  person  not  being 
armed  with  a  dangerous  weapon,  shall  by  force  and  violence, 
or  by  assault,  or  by  putting  in  fear  of  force  and  violence  or 
assault,  rob,  steal  or  take  from  the  person  of  another  any 
money  or  other  property  which  may  be  the  subject  of 
larceny,  such  person,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  not  less  than  one 
nor  more  than  five  years."  It  will  be  observed  that  this 
indictment  fails  to  charge  that  the  property  in  question  was 
taken  from  the  person  of  Geo.  Lebo.  The  jury  having  con- 
victed the  defendant  of  the  crime  of  larceny  from  the 
person,  he  was  sentenced  to  the  penitentiary  for  a  crime  not 
charged  in  the  indictment. 

The  indictment  is  fatally  defective  in  another  particular* 
It  is  not  charged  that  this  crime  was  committed  "by  force 
and  violence,  or  by  putting  in  fear  of  force  and  violence  or 
assault."  It  is  the  violation  of  the  sacredness  of  the  person 
by  any  of  the  means  enumerated  in  the  statute,  whereby 
one's  property  is  taken,  which  the  law  punishes,  and  not  the 
mere  fact  that  a  larceny  is  committed.  The  pleader  ought, 
therefore,  to  aver  that  the  property  was  taken  from  the  per- 
son by  some  of  the  means  mentioned.  The  defendant  may 
have  used  force  and  violence,  or  assaulted  the  prosecutor,  or 
put  him  in  fear  of  force  and  violence  or  assault,  yet,  if  he 
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did  not  rob,  steal  or  take  from  the  person  the  property  in 
question  by  some  one  or  more  of  the  means  enumerated,  the 
crime  is  not  made  out.  If  the  crime  were  properly  charged, 
and  any  of  the  acts  mentioned  in  the  statute  were  com- 
mitted at  the  time  the  property  was  taken,  a  jury  would 
have  no  difficulty  in  reaching  a  correct  conclusion.  Counsel 
for  appellant  cite  section  1765,  Hill's  Code,  which  provides: 
"  If  any  person  shall  commit  the  crime  of  larceny  by  stealing 
from  the  person  of  another,  such  person  shall,"  etc.  From 
this  he  argues  that  inasmuch  as  the  taking  from  the  person 
is  not  charged,  that  part  of  the  verdict  of  the  jury  is  to  be 
rejected  as  surplusage  and  the  cause  remanded  to  the  court 
below  with  directions  to  sentence  the  prisoner  for  the  crime 
of  petit  larceny.  But  we  are  not  satisfied  that  such  disposi- 
tion of  the  case  would  be  proper.  The  grand  jury  were  evi- 
dently of  the  opinion  that  a  felony  had  been  committed,  and 
aimed  to  charge  the  defendant  therewith.  If  the  defendant 
has  committed  a  felony,  there  is  no  legal  reason  why  he 
should  not  be  tried  for  that  crime,  if  the  court  below  and 
district  attorney  so  elect. 

The  judgment  will,  therefore,  bo  reversed  and  the  cause 
be  remanded  to  the  court  below  foir  such  further  proceedings 
as  may  be  according  to  law  and  the  practice  of  that  court. 


[Filed  January  6,  1891.]  20   839 

I  24    m 

ELIZABETH  POTTER  v.  CYEUS  JONES  kt  al.        j^Ss 

I>XLT78ioN8.~Deliislon8  are  conceptions  that  originate  spontaneously  in  the  mind  with-    |  ^   *W| 
out  eyidence  of  any  kind  to  support  them,  and  can  be  accounted  for  on  no  reason-  >  '■  I 

able  hypothesis.    They  have  no  foundation  in  reality,  and  spring  ftom  a  diseased      ^  ^^i 
or  morbid  condition  of  the  mind.  -_     _T, 

IDKM— Insanity— Error  op  Judgment.— Where  a  person  persistently  believes  supposed 
facts  which  have  no  real  existence  except  in  his  perverted  imagination  and  against 
all  evidence  and  probability,  and  conducts  himself,  however  logically,  upon  the 
•asumption  of  their  existence,  he  is.  so  far  as  they  are  concerned,  under  a  morbid 
delusion,  and  delusion  in  that  sense  is  insanity.  But  where  the  belief  or  aversion 
to  the  contestant  was  formed  on  an  apparent  cause,  leading  on  his  part  to  a  view 
UQjust  and  erroneous,  this  only  shows  an  unfortunate  error  of  Judgment  or  a  want 
of  reaacning  power,  but  not  an  absolute  want  of  intellect  on  the  subject.  It  shows 
a  bad  Judgment  upon  an  insufficient  state  of  facts,  but  not  that  his  conclusion  was 
formed  without  any  foundation  in  fact,  apparent  or  otherwise.  It  la  not  enough 
that  a  delusion  may  exist,  but  its  connection  with  the  testator's  will  must  be  made 
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manifest  and  shown  to  haye  Influenced  its  proyislonB  before  the  will  can  be  set 
aside  and  declared  yold. 

Dblusion  Not  Conne'ted  With  Will.— Where  it  was  claimed  that  the  tesUtor  waa 
the  subject  of  an  insane  delusion,  but  admitted  to  be  of  sound  mind  on  all  other 
subjects  not  connected  with  such  delusion,  but  which  delusion  the  eyidence  dis- 
closed—assuming such  delusion  to  have  eyer  existed— was  not  present  influencing 
him  when  he  executed  the  will;  hdd,  that  the  will  was  yalid. 

TiBTAMENTARY  CAPACITY — Deorei  OF  IMMATERIAL.— While  it  seems  harsh  and  cruel 
that  a  parent  should  disinherit  one  of  his  children  and  devise  his  property  to 
others,  or  cut  them  all  off  and  devise  it  to  strangers  from  some  unworthy  motive, 
yet  so  long  as  that  motive,  whether  from  pride,  or  aversion,  or  spite,  or  prejudice,  is 
not  resolvable  into  mental  perversion,  no  court  can  interfere. 

Reasons  for  Will  not  Reviewed.— It  is  enough  that  the  law  recognized  the  right  o^ 
the  parent  to  make  such  testamentary  disposition  of  his  property  as  he  chooKes  to 
select  aa  the  object  of  his  bounty,  and  in  the  exercise  of  this  right  he  may  have 
reai>ons  satisfactory  to  himself  why  some  of  his  children  should  enjoy  his  estate 
while  others  are  excluded.  Some  may  be  more  deserving  than  others,  more  need- 
fill  of  help  for  various  reasons;  some  may  have  contributed  largely  to  its  acqui- 
sition: these  and  other  reasons  may  exert  an  influence  in  favor  of  soma  and  in 
exclusion  of  others. 

Clackamas  county:  Frank  J.  Taylor,  Judge, 

Defendants  appeal.    Reversed, 

Ira  JoneSj  for  Respondent. 

W.  W.  Thayer y  and  D.  C  &  C.  D.  LaioureUe,  for  Appellants. 

Lord,  J. — This  was  a  proceeding  instituted  in  the  county 
court  of  Clackamas  county  by  the  contestant  to  have  the 
order  admitting  to  probate  the  will  of  her  father,  Cyrus  W. 
Jones,  deceased,  vacated  and  annulled,  and  the  will  set  aside 
and  declared  void.  The  will  was  executed  on  the  19th  day 
of  January,  1887,  and  the  testator  died  on  the  20th  day  of 
August,  1887,  leaving  several  children,  to  whom  he  devised 
his  property,  with  the  sole  exception  of  the  contestant,  who 
was  excluded  from  its  bounty.  The  proceeding  resulted  in 
a  decree  vacating  the  order,  and  setting  aside  the  will  as 
void,  which  was  aflSrmed  on  appeal  by  a  decree  of  the  cir- 
cuit court,  and  from  which  this  appeal  is  taken.  The  theory 
upon  which  the  will  is  alleged  to  be  void  is,  that  the  testator, 
though  conceded  to  be  of  sound  mind  upon  all  other  sub- 
jects, was  laboring  under  a  delusion  in  relation  to  the 
legitimacy  of  his  daughter,  the  contestant,  causing  him  to 
entertain  a  violent  hatred  or  insane  aversion  toward  her, 
which  rendered  him  wholly  incapable  of  doing  any  legal  act 
in  which  her  interest  was  involved,  and  which  so  afifected 
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and  influenced  him  at  the  time  of  the  execution  of  his  will 
as  caused  him  to  deprive  her  of  all  benefit  in  his  estate. 

The  record  discloses  that  the  testator  was  married  to  his 
wife  on  the  10th  day  of  May,  1835,  in  the  state  of  Ohio;  that 
a  few  years  thereafter  they  emigrated  to  Missouri,  where  they 
continued  to  reside  until  1861,  when  they  emigrated  to  Ore- 
gon, having  at  this  time  a  family  of  ten  children,  and  settled 
in  Marion  county,  on  what  is  commonly  known  as  "  Mission 
Bottom."  Here  they  continued  to  reside  until  1865,  when 
they  started  on  a  return  trip  to  Missouri,  taking  with  them 
two  of  their  boys  and  three  of  their  girls,  one  of  whom  is 
the  contestant,  and  going  by  the  way  of  California,  where 
they  stopped  for  a  short  time,  and  where  the  two  boys  con- 
cluded to  remain.  The  parents,  with  their  three  daughters, 
went  on  to  Missouri,  and  after  their  arrival  there  his  wife 
and  the  contestant,  of  their  own  choice,  left  him  and  went 
to  Ohio,  where  they  remained  and  never  lived  afterward  with 
him.  The  testator  returned  to  Oregon  in  1867,  with  the 
other  two  girls.  He  bought  another  farm  in  Marion  county, 
where  he  resided  for  a  few  years,  and  then  purchased  the 
farm  in  Clackamas  county,  to  which  he  moved  and  where 
he  was  living  when  the  will  was  executed  and  until  his 
death.  In  1872  he  obtained  a  decree  of  divorce  from  his 
wife  on  the  ground  of  desertion  and  cruel  treatment. 

The  evidence  shows  that  the  testator  was  a  man  of 
sensitive  disposition  and  of  a  nervous  and  jealous  tempera- 
ment; that  early  after  his  marriage,  and  especially  while  he 
and  his  wife  resided  in  Missouri,  he  became  suspicious  of 
her  chastity,  and  entertained  the  belief  that  she  was  inti- 
mate with  a  man  who  met  her  near  a  certain  spring  for 
adulterous  purposes,  and  that  two  of  the  children,  the 
contestant  and  Calvin  Jones,  were  the  offspring  of  such 
adulterous  embraces.  He  also  expressed  the  belief  that 
another  person  in  Oregon,  while  they  lived  together  here, 
was  on  intimate  terms  with  her,  and  at  one  time  sought  to 
chastise  him  for  his  supposed  conduct.    This  belief,  however, 

in  the  infidelity  of  his  wife  and  the  illegitimacy  of  two  of 
XX  ob.— k 
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his  children,  was  not  proclaimed  from  the  housetop,  or  to 
every  one,  but,  with  few  exceptions,  and  those  intimate 
friends,  it  was  only  communicated  to  his  brothers.  His 
daughters  who  lived  with  him  and  are  now  married  never 
seem  to  have  heard  of  the  matter  or  knew  he  entertained 
such  a  belief  until  the  commencement  of  this  suit.  They 
knew  there  was  an  estrangement  between  their  parents,  and 
that  they  did  not  live  happily  together,  but  they  never  sup- 
posed  the  cause  of  it  was  due  to  any  morbid  delusion 
involving  the  chastity  of  their  mother  or  the  illegitimacy 
of  any  of  the  children. 

To  avoid  prolixity,  we  shall  say  our  conviction  from  the 
evidence  is,  that  his  wife  was  a  chaste  woman  and  faithful 
to  her  marriage  vows,  and  that  the  two  children  named 
were  not  the  spurious  product  of  her  adulterous  embraces 
with  another  man ;  but  the  fact  remains,  according  to  the  tes- 
timony of  those  to  whom  he  confided  his  domestic  troubles, 
that  he  always  furnished  some  grounds  for  his  belief.  He 
identified  the  party  and  place,  and  described  the  clandestine 
manner  by  which  their  improper  meeting  was  effected. 
That  such  things  could  occur  or  have  occurred  under  less 
probable  circumstances,  will  not  be  denied.  They  are  only 
rendered  improbable  in  the  present  instance  by  the  absolute 
confidence  expressed  in  her  marital  fidelity  by  her  acquaint- 
ances. While,  therefore,  we  shall  regard  this  suspicion  or 
belief  of  her  infidelity  to  her  marriage  bed  with  its  attend- 
ant circumstances  as  unjust  and  unworthy  of  belief,  we 
cannot  disregard  the  fact  that  there  was  the  opportunity  for 
the  parties  to  have  met  at  the  spring,  and  it  might  have 
occurred  in  reality  for  perfectly  proper  and  innocent  pur- 
poses, or  without  evil  design  or  any  concert  of  action,  yet^ 
to  a  man  of  the  testator^s  seiasitive  and  jealous  disposition,  a 
trifling  circumstance  of  this  kind  or  a  slightly  imprudent 
act  would  incite  his  distrust  and  fill  him  with  jealous  sus- 
picions. Whether  there  was  any  such  visits  to  the  spring 
near  his  residence,  surreptitious  or  otherwise,  by  his  wife 
and  the  suspected  party  while  they  lived  in  Missouri,  there  is 
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nothing  shown  by  the  evidence  except  his  declarations  to 
the  persons  already  referred  to,  that  he  had  often  seen  such 
party  go  to  the  spring,  when  his  wife  would  don  her  bonnet 
and  go  clandestinely  to  the  same  place.  The  evidence  of 
those  whose  testimony  leads  to  the  conviction  that  his  sus- 
picions or  accusations  were  unjust  and  unfounded,  rest  not 
upon  any  knowledge  of  the  facts  one  way  or  the  other,  but 
on  their  knowledge  of  her  character  and  confidence  in  her 
chastity  as  inconsistent  with  such  conduct.  Mr.  Sampson 
Jones  and  his  wife,  people  of  excellent  character,  and  whose 
testimony  is  entitled  to  credit,  to  whom  the  testator  perhaps 
talked  and  gave  vent  to  his  insinuations  and  suspicions  with 
more  freedom  than  any  other,  regarded  his  accusations  of 
unchastity  as  unjust  and  untrue,  and  the  circumstances, 
which  gave  rise  to  them  as  too  inconsistent  with  her  char- 
acter to  be  worthy  of  belief,  and  express  the  opinion  that  she 
was  faithful  to  her  marriage  vows  and  the  duties  of  a  wife, 
and  that  in  view  of  his  conduct,  the  testator  was  laboring 
under  a  delusion  upon  this  matter. 

Stress  and  importance  has  been  given  to  this  phase  of  the 
case,  and  the  evidence,  as  it  is  the  main  starting  point  of  his 
domestic  woes  and  infelicities,  of  his  suspicions  of  his  wife's 
infidelity  and  the  illegitimacy  of  his  two  children,  the  con- 
testant and  her  brother  Calvin  Jones.  It  is  true  that  while 
they  lived  in  Missouri,  and  in  Oregon  between  1861  and 
1865,  their  married  lives  were  embittered  by  estrangements. 
Much  of  the  time  they  refused  to  speak  with  each  other  or 
to  conduct  themselves  in  a  Avay  calculated  to  resume  confi- 
dence and  affection;  and  it  was  doubtless  during  some  such 
period,  when  the  cup  of  their  domestic  unhappiness  was 
overflowing,  that  the  testator  was  disposed  to  give  vent  to 
his  feelings  and  indulge  in  unjust  accusations  against  his 
wife's  chastity  in  the  manner  described  by  some  of  his  rela- 
tives. It  was  about  this  time  when  the  testator  and  his  wife 
were  estranged  and  not  on  speaking  terms,  although  living 
together  as  husband  and  wife,  that  the  conversation  with 
Northcutt  took  place  in  which  that  witness  represents  him 
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as  inveighing  with  great  temper  and  acrimony  against  his 
wife's  marital  infidelity.  There  is  no  doubt  that  he  was 
extremely  jealous  of  his  wife  and  entertained  a  strong  sus- 
picion if  not  conviction  of  her  infidelity  and  his  own  dis- 
honor. But  this  was  the  time  when  their  domestic  troubles 
were  hastening  to  a  culmination  which  finally  ended  in 
separation.  When  they  arrived  in  Missouri  after  leaving 
this  state,  in  1865,  Mrs.  Wright,  one  of  the  daughters,  gives 
an  account  of  the  separation  of  the  testator  and  her  mother. 
She  heard  her  mother  say  to  her  father:  "You  have  brought 
me  here  with  the  intention  of  leaving  me  here";  and  father 
said:  "No,  I  did  not;  if  you  want  to  go  to  Oregon  with  us, 
you  can."  And  that  her  mother  said  she  was  going  to  Ohio. 
That  as  to  the  children,  "he  gave  us  the  choice  to  stay  or  go 
with  him";  that  "mother  left  us  and  went  to  Ohio  with 
Libby  Potter  (the  contestant)  and  shortly  after  that  we 
started  for  Oregon."  Mrs.  White,  the  other  daughter,  testi- 
fied to  the  same  substantially.  The  contestant  remembered 
"that  her  mother  and  father  had  a  conversation  after  they 
went  back  to  Missouri  about  separating."  She  does  not 
know  the  cause  of  it,  except  that  she  thought  they  were  in 
bad  humor,  nor  had  she  ever  heard  of  any  insane  delusions 
or  insanity  on  the  part  of  her  father  until  after  his  death, 
and  heard  that  from  her  attorneys.  Nor  does  she  remember 
that  she  ever  heard  her  mother  say  anything  about  it.  She 
remembers  that  her  father  was  not  given  to  caressing  his 
children — never  caressed  her  nor  repulsed  her;  thinks  she 
disliked  her  father  at  the  time  her  mother  left  him,  and 
remembers  that  she  preferred  to  go  with  her  mother  when 
she  left  her  father  in  Missouri  and  went  back  to  Ohio;  that 
she  slept  with  her  mother  and  father  on  the  trip,  at  the  foot 
of  the  bed;  that  he  never  whipped  or  abused  her;  that  she 
saw  him  whip  one  of  the  children;  that  her  father  gave  her 
mother  some  money  when  they  left  for  Ohio,  but  does  not 
think  it  exceeded  three  hundred  dollars;  that  her  mother 
received  notice  of  the  divorce  proceedings  in  Oregon  while 
she  was  living  in  Ohio;  that  neither  her  mother  nor  the 
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contestant  ever  lived  with  their  father  afterwards;  that  she 
is  married  and  has  two  children  and  is  in  good  circum- 
stances and  now  resides  in  Missouri. 

The  evidence  shows  that  the  testator  and  his  other  two 
daughters  returned  to  Oregon  and  finally  settled  in 
Clackamas  county  and  lived  there  until  his  death  in  1887. 
The  subscribing  witnesses  to  the  execution  of  the  will  were 
old  acquaintances  living  in  the  ;£ieighborhood,  who  had 
traded  with  him,  hunted  and  traveled  together,  had  visited 
at  his  house,  attended  school-meetings  together,  met  at  the 
stores  and  other  places,  and  they  concur  in  the  opinion  that 
his  mind  was  sound  and  free  from  all  disturbing  influences 
when  he  executed  his  will;  that  he  mentioned  the  portions 
to  be  given  to  each  of  the  children  and  betrayed  no  bad 
humor  or  anything  to  indicate  that  he  was  not  rational;  that 
he  understood  his  business  and  the  property  he  possessed 
and  how  he  wished  to  have  it  distributed.  His  physicians, 
who  had  known  him  for  years  and  who  attended  him,  also 
express  the  opinion  that  he  was  rational,  knew  what  he  was 
doing,  and  how  he  was  doing  it,  and  that  ho  was  competent 
at  the  time  to  execute  a  will,  and  that  it  was  the  product  of 
his  own  free  agency.  They  did  not  interrogate  him  in 
respect  to  his  family  matters;  they  never  had  had  any  con- 
versation with  him  on  this  subject,  and  perhaps  knew 
nothing  about  it,  and  only  think  from  what  they  saw  and 
observed  that  his  mind  was  free  from  any  disturbing 
influences,  and  that  when  he  executed  his  will  that  he  knew 
and  understood  what  he  was  doing. 

The  evidence  also  shows  that  during  the  last  twenty 
years,  from  the  time  he  returned  to  Oregon  until  his  death, 
he  acquired  property,  was  industrious  and  frugal,  was  a  man 
of  good  judgment  and  business  sagacity,  attended  to  his 
own  affairs,  dealt  extensively  with  numerous  persons,  took  a 
proper  interest  in  neighborhood  matters,  lived  to  a  ripe  old 
age  (passed  three  score  and  ten),  and  with  the  children 
about  him  who  had  chosen  to  remain  with  him,  made  his 
will  giving  his  property  to  them.    His  reasons  for  disposing 
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of  his  property  in  the  manner  he  did  and  of  excluding  the 
contestant  from  his  bount3^  is,  taking  the  statement  of  the 
witnesses  together  for  brevity,  that  he  had  given  to  the  con- 
testant and  her  mother  the  share  to  which  they  were 
entitled  when  they  separated;  that  he  understood  his 
daughter,  the  contestant,  was  married  and  had  a  good 
home;  that  he  told  the  children  that  all  of  them  that 
wished  to  remain  with  him  to  do  so  and  that  thej'^  did  so 
except  the  contestant,  but  that  he  said  nothing  about  her 
illegitimacy,  but  that  he  had  made  up  his  mind  that  those 
who  had  remained  with  him  and  helped  to  earn  it  ought  to 
have  the  benefit  of  it.  Referring  to  the  fact  that  he  wished 
to  will  to  his  wife  and  the  contestant  one  dollar,  as  he  did 
when  the  will  was  executed,  he  was  asked  why  do  you 
intend  to  make  your  will  in  that  way,  and  he  said:  "The 
reason  is  very  simple.  When  I  left  Missouri  the  children 
all  went  with  me  except  her,  and  I  gave  her  (his  wife)  some 
money.  And  I  came  back  here  and  the  children — I  have 
made  all  that  I  have  got  now  by  my  own  hands,  me  and 
the  children  here,  and  that  is  the  reason."  That  he  was  in 
good  humor, — did  not  seem  to  be  annoyed, — but  felt  that 
the  children  who  had  remained  with  and  helped  him  to 
earn  the  property  which  he  had  acquired  were  the  rightful 
objects  of  his  bounty  and  justly  entitled  to  it  under  the 
circumstances. 

The  evidence  also  shows  that  at  the  time  mentioned  he 
was  as  firm  in  the  suspicion  or  belief  that  his  son  Calvin 
Jones  was  illegitimate  as  the  contestant,  and  that  he  had 
indicated  such  belief  by  much  more  emphatic  language 
than  he  had  ever  indulged  of  the  contestant,  yet  he  did  not 
exclude  him  from  his  share  of  the  estate,  but  provided  for 
him  the  same  as  he  did  the  other  children,  guided  by  the 
principle  that  those  who  had  remained  with  him  and  helped 
to  accumulate  the  property  which  he  was  entitled  to  dispose 
of  were  the  proper  recipients  of  his  bountj^,  and  its  applica- 
tion included  his  son  Calvin,  whom  he  had  denounced  in 
the  days  of  his  domestic  troubles,    and  just  before  the 
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separation  from  his  wife  as  a  "  tow-headed  bastard."  In  this 
review,  it  will  be  seen  nearly  all  the  important  facts  in 
reference  to  his  declarations  of  his  wife's  infidelity  and  the 
illegitimacy  of  the  two  children  extend  back  nearly  a 
quarter  of  a  century,  when  their  lives  were  embittered  by 
estrangement,  and  their  paths  rapidly  diverging,  which 
was  soon  to  terminate  in  final  separation  and  divorce.  The 
latest  evidence  of  real  importance  is  Mrs.  Jones',  which 
occurred  about  the  time  he  procured  his  divorce  in  1872,  in 
which  he  reiterated  his  belief  in  his  wife's  infidelity  and 
exhibited  much  temper  in  its  asseveration.  As  to  the  circum- 
stances upon  which  he  predicates  his  belief  in  the  infidelity 
of  his  wife  and  the  illegitimacy  of  the  two  children,  there 
is  no  evidence  of  their  existence  other  than  his  declara- 
tions as  stated  by  the  witnesses;  but  we  think  the  evi- 
dence shows  that  the  testator  believed  that  his  wife  was 
unfaithful  to  him,  and  so  expressed  himself  to  those  whom 
he  could  talk  with  upon  the  subject  as  late  as  Mrs.  Jones' 
evidence,  to  which  we  have  just  referred.  After  this,  there 
is  little  or  nothing  heard  of  it,  and  that  of  little  consequence, 
and  when  he  did  refer  to  them  just  before  making  his  will, 
it  was  without  temper,  or  reference  to  his  former  suspicions 
or  accusations,  and  by  his  conduct  indicating  that  his 
sense  of  injury  was  apparently  healed  over  and  its  effects 
passed  away. 

The  important  question  for  our  decision  now  is,  was  his 
belief  in  the  infidelity  of  his  wife  and  the  illegitimacy  of 
the  two  children  an  insane  delusion,  and  if  so,  was  he  so 
aff'ected  by  such  delusion  at  the  time  of  the  execution  of 
his  will  as  caused  him  to  deprive  the  contestant  of  all 
benefit  in  his  estate?  This  necessarily  leads  to  the  inquiry: 
What  is  an  insane  delusion? 

Sir  John  Nicholl,  in  the  celebrated  case  of  Dew  v.  Clarky 
3  Add.  Eccl.  79,  defined  "insane  delusions"  in  these  words: 
"  Wherever  the  patient  once  conceives  something  extrava- 
gant to  exist,  which  still  has  no  existence  whatever  but  in 
his  own  heated  imagination,  and  wherever  at  the  same  time. 
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having  so  conceived,  he  is  incapable  of  being,  or  at  least  of 
being  permanently  reasoned  out  of  the  conception,  such  a 
patient  is  said  to  be  under  a  delusion,  in  a  peculiar,  half- 
technical  sense  of  the  term,  and  in  the  absence  or  presence 
of  delusion,  so  understood,  forms,  in  my  judgment,  the  true 
and  only  test  or  criterion  of  present  or  absent  insanity." 
In  Boughton  v.  Knight^  6  Moak's  Eng.  Rep.  349,  Sir  John 
Hannen  adopted  this  definition  and  expressed  the  belief 
that  it  would  solve  most  if  not  all  of  the  difficulties  which 
arise  in  investigations  of  this  kind.  In  Banks  v.  Goodfellow^ 
L.  R.  5,  Q.  B.  560,  Cockburn,  C.  J.,  says:  "  When  delusions 
exist  which  have  no'foundation  in  reality  and  spring  only 
from  a  diseased  and  morbid  condition  of  the  mind,  to  that 
extent  the  mind  must  necessarily  be  taken  to  be  unsound." 
Chief  Justice  Denio  said :  "  If  a  person  persistently  believes 
supposed  facts  which  have  no  real  existence  except  in  his 
perverted  imagination,  and  against  all  evidence  and  prob- 
ability, and  conducts  himself,  however  logically,  upon  the 
assumption  of  their  existence,  he  is,  so  far  as  they  are  con- 
cerned, under  a  morbid  delusion;  and  delusion  in  that 
sense  is  insanity."  (Seamen^s  Friend  Society  v.  Hopper,  33  N. 
Y.  624;  see  also  11  Am.  &.  Eng.  Eucy.  107,  "Insanity.") 
The  belief  of  facts  which  no  rational  person  would  have 
believed,  is  insane  delusion.  (1  Wms.  Exrs.  35;  Redf.  on 
Wills,  71.)  And  in  a  late  case,  Middleditch  v.  WilliamSy  45 
N.  J.  Eq.  726,  Van  Vleet,  vice  ordinary,  said  that  "accord- 
ing to  these  definitions,  it  is  only  a  delusion  or  conception 
which  springs  up  spontaneously  in  the  mind  of  a  testator, 
and  is  not  the  result  of  extrinsic  evidence  of  any  kind  that 
can  be  regarded  as  furnishing  evidence  that  his  mind  is 
diseased  or  unsound;  in  other  words,  that  he  is  subject  to 
insane  delusions.  If,  without  evidence  of  any  kind,  he 
imagines  or  conceives  something  to  exist  which  does  not  in 
fact  exist,  and  which  no  rational  person  would  in  the 
absence  of  evidence  believe  to  exist,  then  it  is  manifest  that 
the  only  way  in  which  his  irrational  belief  can  be  accounted 
for  is  that  it  is  the  product  of  mental  disorder.    Delusions 
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of  this  kind  can  be  accounted  for  upon  no  reasonable  theory 
except  that  they  are  the  creations  of  the  mind  in  which 
they  originate." 

Tested  by  these  definitions,  can  it  be  said,  upon  the  facts 
as  disclosed  by  this  record,  that  the  testator  was  beset  with 
an  insane  delusion  in  respect  to  the  legitimacy  of  the  con- 
testant and  her  brother?  The  circumstances  which  he  relates, 
and  upon  which  his  belief  is  founded,  fix  the  place,  iden- 
tify the  person  and  the  manner  of  the  improper  meeting, 
and  there  is  no  evidence  to  show,  nor  is  there  any  attempt 
to  deny,  that  there  was  such  a  place  or  person  or  that  such 
a  meeting  might  not  have  occurred,  only  that  the  adulter- 
ous purpose  which  he  ascribed  and  professed  to  believe  to 
be  the  object  of  such  meeting  was  so  absolutely  inconsistent 
with  her  known  character  for  chastity  as  to  be  utterly  unwor- 
thy of  belief  and  only  to  be  accounted  for  in  him  upon  the 
theory  of  an  unnatural  dislike  or  aversion  which  amounted 
to  an  insane  delusion.  The  evidence  in  contradiction  of  his 
belief  proceeds  on  the  assumption  that  there  may  have  been 
such  a  place  and  man  and  meeting;  and  if  so,  her  known 
character  for  chastity,  her  every-day  walk  and  life,  render  it 
impossible  that  it  could  have  occurred  for  the  foul  purposes 
which  he  imputes,  or  otherwise  than  accidentally  and  with- 
out concert  or  evil  design  in  thought  or  deed.  But  these 
facts,  however  falsely  or  unjustly  he  may  have  reasoned  from 
them,  or  however  absurd  his  conclusions,  as  applied  to  the 
wife  and  contestant  impugned  by  them,  nevertheless  fur- 
nished the  evidence  which  inspired  his  suspicions  and  the 
ground  upon  which  his  belief  was  founded.  It  is  conceded 
that  the  conclusions  he  drew  from  the  facts  are  wholly 
unwarranted  and  without  any  justification,  indicating  at 
least  an  unrelenting  jealous  disposition;  but  unjust  and 
absurd  as  they  may  be,  they  were  not  the  pure  creations  of 
a  perverted  imagination,  without  any  foundation  in  reality. 
Delusions  are  conceptions  that  originate  spontaneously  in 
the  mind  without  evidence  of  any  kind  to  support  them, 
and  can  be  accounted  for  on  no  reasonable  hypothesis.   The 
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mind  that  is  so  disordered  imagines  something  to  exist  or 
imputes  the  existence  of  an  offense  which  no  rational  person 
would  believe  to  exist  or  to  have  been  committed  without 
some  kind  of  evidence  to  support  it.  They  are  as  baseless 
as  the  fabric  of  a  dream  conjured  into  existence  by  a  disor- 
dered or  perverted  imagination,  without  any  sort  of  founda- 
tion in  fact.  As  in  Smee  v.  Sme€y  L.  R.  5  Prob.  Div.  84,  the 
testator  imagined  himself  to  be  the  son  of  George  IV,  and 
that  when  he  was  born  a  large  sum  of  money  had  been  put 
in  his  father's  hands  for  him,  but  which  his  father,  in  fraud 
of  his  rights,  had  distributed  to  his  brothers;  or,  as  in  Smith 
v.  Sebbitt,  L.  R.  1  Prob.  Div.  398,  the  testatrix  imagined  her- 
self to  be  one  of  the  persons  of  the  Trinity,  and  her  chief 
legatee  to  be  another.  In  cases  like  these  the  belief  is  the 
offspring  of  a  disordered  mind,  and  not  induced  by  the  exist- 
ence of  any  facts  or  occurrences  which  could  lend  any  sort 
of  countenance  to  it.  The  case  at  bar  is  not  such.  Here 
there  is  a  claim  of  facts  upon  which  the  belief  is  founded, 
and  unjust  and  unfeeling  as  may  be  such  belief,  in  view  of 
the  known  character  of  his  wife  for  chastity,  it  is  not  the 
spontaneous  product  of  pure  fancy,  but  a  grave  error,  show- 
ing a  lack  of  judgment  or  a  want  of  reasoning  powere — the 
outcome  of  an  over-sensitive,  jealous  disposition,  prone  to 
exaggerate  any  trifling  circumstance  with  which  his  wife 
may  be  connected  into  an  unw^orthy  and  wicked  importance, 
and  to  draw  from  them  conclusions  untenable,  illogical  and 
unworthy  of  belief.  There  is  no  doubt  that  the  testator  was 
extremely  jealous  of  his  wife,  and,  like  all  such,  disposed  to 
magnify  any  act  or  trifling  occurrence  into  undue  importance 
and  to  make  it  the  occasion  to  draw  unworthy  conclusions 
of  her  marital  integrity.  The  experience  of  mankind  has 
demonstrated  that  a  w^ife  may  have  a  spotless  character;  she 
may  be  justly  regarded  in  the  estimation  of  her  friends  as 
without  moral  blemish  and  worthy  of  all  confidence  and 
affection;  and  yet  it  might  happen  to  her  to  do  some  trivial 
act  which  would  pass  unnoticed  by  them  or  any  one  except 
the  argus  eyes  of  an  ever-watchful  and  jealous  husband, 
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who  would  stand  ready  to  draw  base  conclusions  from  it 
derogatory  to  her  chastity  and  character.  To  minds  thus 
constituted,  sometimes  even  a  look  of  the  wife,  or  perhaps  a 
facetious  or  inadvertent  remark,  or  some  insignificant  cir- 
cumstance with  which  she  may  be  associated,  although  it  be 
wholly  innocent,  excites  their  distrust  and  fills  them  with 
jealous  rage;  for  it  is  as  true  now  as  when  first  uttered  that 
"Trifles  light  as  air,  are,  to  the  jealous,  confirmations  as 
strong  as  proof  of  holy  writ." 

To  support  the  contention  for  the  contestant,  the  belief  or 
suspicion  the  testator  entertained  of  his  wife's  infidelity  and 
the  illegitimacy  of  the  children  to  be  an  insane  delusion, 
must  have  been  wholly  without  foundation  in  reality,  and 
the  mere  figment  of  his  perverted  imagination.  But  the 
evidence  discloses  that  it  was  formed  on  an  apparent  cause, 
leading  on  his  part  to  a  view  of  his  wife's  conduct,  which 
we  have  admitted  was  erroneous,  unjust  and  unnatural,  yet 
this  only  shows  an  unfortunate  error  of  judgment  or  a  want 
of  reasoning  power,  but  not  an  absolute  want  of  intellect 
upon  the  subject.  The  conclusion  which  he  drew  from  the 
facts  was  untenable  and  erroneous,  and  showed  that  he 
formed  a  bad  judgment  upon  an  insuSicient  state  of  facts, 
but  does  not  show  that  his  conclusion  or  belief  was  formed 
without  any  foundation  in  fact  whatever. 

But  even  if  we  assume  that  his  belief  was  utterly  ground- 
less and  without  any  cause,  actual  or  apparent,  to  justify  it, 
would  that  authorize  us,  in  view  of  the  circumstances  of 
this  cause,  to  declare  the  testator  was  the  victim  of  an  insane 
delusion?  In  the  Will  of  Cole,  49  Wis.  181,  Lyon,  J.,  said: 
"It  must  be  conceded  that  the  belief  of  the  deceased  in 
respect  to  the  unchastity  of  his  wife,  persisted  in  as  it  was 
without  evidence  to  support  it,  and  against  all  reasonable 
probabilities  of  its  truth,  looks  very  much  like  insane  delu- 
sions. Yet  it  is  not  necessarily  so.  Observation  teaches  us 
that  there  is  a  very  large  class  of  peoj  le  whose  sanity  is 
undoubted,  who  are  unduly  jealous  or  suspicious  of  others, 
and  especially  of  those  closely  connected  with  them,  and 
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who  upon  the  most  trivial,  even  whimsical  grounds,  will 
wrongfully  impute  the  worst  motives  and  conduct  to  those 
in  whom  they  ought  to  confide.  This  insanity,  which  is 
developed  in  a  great  variety  of  forms,  is  altogether  too 
common,  and  too  many  persons  confessedly  sane  are  to  a 
greater  or  less  extent  afflicted  with  it  to  justify  us  in  saying 
that  because  the  deceased  was  so  afflicted  he  was  insane  or  the 
victim  of  an  insane  delusion.  The  line  between  the 
unfounded  and  unreasonable  suspicions  of  a  sane  mind  (for 
doubtless  there  are  such)  and  insane  delusions  is  sometimes 
quite  indistinct  and  difficult  to  be  defined." 

Nor  is  it  enough  that  a  delusion  may  have  existed,  but 
its  connection  with  the  will  must  be  made  manifest  and 
shown  to  have  influenced  its  provisions  before  the  will  can 
be  set  aside  and  declared  void. 

Nor  must  it  be  entirely  overlooked  in  considering  this 
point,  that  the  period  of  time  when  the  principal  witnesses 
express  the  opinion  that  he  was  the  victim  of  an  insane 
delusion  about  the  chastity  of  his  wife,  relates  to  conduct 
and  conversation  and  circumstances  that  occurred  many 
years  ago;  that  he  was  divorced  from  his  wife  in  1872,  and 
that  in  the  year  succeeding  little  or  nothing  of  real  import- 
ance is  ever  heard  of  his  suspicions,  and  when  he  did  speak 
of  her  or  the  contestant  in  relation  to  the  matter  in  hand  it 
was  with  composure  or  without  insinuations  against  her 
marital  integrity  or  the  legitimacy  of  the  children. 

It  is  necessary,  therefore,  to  show  not  only  that  he  was  the 
subject  of  a  delusion,  an  insane  hatred  or  aversion  to  his 
daughter,  but  that  it  was  present  when  he  executed  his 
will,  and  influenced  him  in  the  making  of  it  and  in  exclud- 
ing her  from  its  benefits.  Upon  this  point  the  evidence  has 
already  been  detailed,  and  it  will  be  sufficient  to  briefly 
advert  to  it  to  show  that  those  who  were  present  at  the 
execution  of  the  will,  including  the  subscribing  witnesses 
and  his  physicians,  all  concur  in  the  opinion  that  he  was  in 
the  possession  of  all  his  faculties  and  free  from  any  mental 
disturbance  impairing  his  free  agency;  that  he  understood 
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the  extent  of  his  property,  and  specified  those  among  whom 
he  wished  it  to  be  distributed.  Several  other  witnesses  there' 
are  with  whom  he  conversed  just  prior  to  the  making  of  his 
will  which  shows  his  reasons  for  excluding  the  contestant 
and  his  appreciation  of  the  claims  of  those  upon  whom  he 
thought  his  property  ought  to  be  bestowed.  Among  these 
were  that  the  contestant  was  then  in  good  circumstances; 
that  she  had  separated  from  him  in  early  life  and  chose  to 
remain  with  her  mother;  that  the  property  he  had  acquired 
was  earned  by  himself  and  those  to  whom  he  intended  to 
will  it;  that  they  had  helped  to  lighten  his  burdens,  sym- 
pathized with  him  and  cheered  him  in  adversity  and  dis- 
appointment, and  were  partners  in  its  accumulation,  the 
justice  of  whose  claims  entitle  them  to  it.  Among  those  to 
whom  he  distributed  his  property  was  Calvin  Jones,  whom 
he  had  considered,  as  the  contestant,  to  be  illegitimate,  in  the 
years  gone  by,  yet  he  gave  him  his  share,  based  upon  the 
principle  already  stated,  and  which  he  conceived  to  be 
just,  and  not  on  account  of  any  belief  in  his  illegitimacy. 
It  would  seem,  if  he  had  been  beset  by  any  delusion  of  this 
kind,  it  would  have  operated  against  him,  for  its  effect  is  to 
impair  free  agency  and  cause  the  testator  to  do  what  he 
otherwise  would  not  have  done  but  for  the  presence  of  such 
delusion.  His  conduct  before  and  at  the  time  of  the  execu- 
tion of  the  will  is  inconsistent  with  the  existence  of  such 
delusion.  No  feeling  of  hatred  or  aversion  is  evinced.  His 
mind  acts  from  a  sense  of  justice  and  affection  which  he 
feels  he  owes  to  those  who  have  been  his  co-laborers,  includ- 
ing Calvin;  and,  iniSuenced  by  that  principle,  he  distributes 
his  estate  accordingly.  It  may  be  harsh,  and,  under  some 
circumstances,  cruel  to  disinherit  one  child  and  to  distribute 
the  estate  among  the  others,  but  if  the  testator  be  of  sound 
mind  and  execute  his  will  as  prescribed  by  law,  no  court 
can  interfere.  "It  may  be  contrary  to  the  principles  of  jus- 
tice and  humanity,  its  provisions  may  be  shockingly  unnat- 
ural and  extremely  unjust,  nevertheless,  if  it  appears  to  have 
been  made  by  a  person  of  sufficient  age  to  be  competent  to 
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make  a  will,  and  also  to  be  the  free  and  unconstrained 
product  of  a  sound  mind,  the  courts  are  bound  to  uphold 
it."  (Middleditch  v.  Williams,  mpra.)  Sir  John  Hannen  said  : 
"He  may  disinherit  either  wholly  or  partially  his  children 
and  leave  his  property  to  strangers  to  gratify  his  spite,  or 
charities  to  gratify  his  pride,  and  we  must  give  effect  to  his 
will,  however  much  we  may  condemn  the  course  he  has 
pursued."  {Boughton  v.  Knight,  mpra,)  And  the  considera- 
tions which  turn  the  scale  in  favor  of  the  exercise  of  this 
testamentary  power  which  may  disregard  the  claims  of 
kindred,  and  disappoint  their  expectations,  Cockburn,  C.  J., 
mentioned  these:  "Among  those  who  as  a  man's  nearest 
relations  would  be  entitled  to  share  the  fortune  he  leaves 
behind,  some  may  be  better  provided  for  than  others;  some 
maybe  more  deserving  than  others;  some,  from  age,  sex, 
or  physical  infirmity,  may  stand  in  greater  need  of  assist- 
ance. Friendship  and  tried  attachment  or  faithful  services 
may  have  claims  that  ought  not  to  be  disregarded.  In  the 
power  of  rewarding  dutiful  and  meritorious  conduct,  pater- 
nal authority  finds  a  useful  auxiliary;  age  secures  the 
respect  and  attention  which  are  its  chief  consolations." 
{Banks  v.  Ooodfellow,  supra,)  The  law  is  settled  that  if  a 
testator,  competent  to  make  a  will,  executes  it  according  to 
law,  that  it  cannot  be  disturbed  for  an  inequality  or  unrea- 
sonableness in  the  distribution  of  his  estate.  He  is  under 
no  obligations  to  devise  it  equally  to  his  children  or  other- 
wise, but  may  devise  it  to  a  stranger.  That  fact  may  be 
considered  as  a  circumstance  in  determining  testamentary 
capacity,  but  of  itself  is  not  suflBcient  to  set  it  aside. 

Where  a  delusion  exists,  and  it  is  shown  to  have  had  an 
influence  on  the  testamentary  disposition  of  the  property,  as 
in  Dew  v.  Clark,  supra,  consisting  of  an  aversion  to  kindred, 
it  is  usually  accompanied  "with  other  signs,"  says  Sir  John 
Hannen,  "which  may  be  relied  on  to  assist  us  in  forming  an 
opinion  on  that  point."  In  the' case  at  bar  we  look  in  vain 
for  them ;  but  in  that  case  it  was  the  extraordinary  import- 
ance the  testator  attached  to  medical  electricity  as  a  means 
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of  cure,  which  he  conceived  might  be  applied  to  almost 
every  purpose.  That  case  well  illustrates  the  existence  of  a 
delusion,  which  consisted  in  an  insane  hatred,  without  even 
the  shadow  of  a  cause,  of  his  child,  persisted  in  through 
life,  and  his  will  being  shown  to  be  the  direct  offspring  of 
this  delusion,  was  set  aside  and  declared  void.  The  facts  in 
that  case  show  that  the  testator  entertained  an  unnatural 
dislike  for  his  only  daughter,  whom  he  imagined  vile  and 
profligate,  and  whom  he  treated  with  the  utmost  severity, 
stripping  her  naked  and  unmercifully  flogging  her,  and 
then  rubbing  her  back  with  brine,  compelling  her  to  do 
degrading  work,  denying  her  decent  clothes,  denouncing  her 
whenever  she  came  in  his  presence,  when  she  was  in  fact 
amiable,  of  superior  natural  talents,  dutiful  and  affectionate, 
indicating  that  his  instincts  and  affection  had  become  per- 
verted, and  his  mind  a  prey  to  an  insane  delusion,  which 
had  affiected  his  will  and  cut  her  off"  with  an  inadequate 
provision.  But  what  possible  similitude  can  the  case  at  bar 
bear  to  that  case.  It  is  true,  the  father  of  the  contestant  did 
not  caress  her,  nor  does  it  seem  that  he  did  the  other  chil- 
dren, but  he  did  not  repulse  her,  and  she  owns  that  she 
disliked  him,  and  perhaps  justly,  but  he  did  not  whip  her, 
although  he  did  some  of  the  other  children.  Nor  did  he 
maltreat  her  or  make  any  display  of  any  unkind  feeling. 
When  his  wife  decided  to  leave  him,  and  the  contestant 
chose  to  go  with  her,  he  gave  them  money,  and  the  prepon- 
derance of  evidence  is  that  he  gave  them  their  share  of  what 
he  then  possessed.  He  does  not  seem  to  have  been  a  lovable 
man;  he  was  sensitive  and  jealous,  and  like  all  such,  when 
brooding  over  some  supposed  wrong,  indulged  in  a  harsh  and 
cruel  judgment  against  the  fidelity  of  his  wife  and  the  legiti- 
macy of  two  of  the  children,  but  his  conduct  was  marked  by  no 
course  of  harsh  treatment,  no  bursts  of  violence,  no  display 
of  outrages,  or  other  indignities  than  we  have  noticed,  and 
these  were  only  denounced  to  a  few  and  generally  to  those 
in  whom  he  had  a  right  to  confide.  The  truth  is,  after  their 
separation,  as  time  passed  his  sense  of  injury  seems  to  have 
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gradually  healed  over  and  its  effects  to  have  passed  away; 
for  after  this  he  begins  to  acquire  property,  to  take  an  inter- 
est in  the  affairs  of  his  community,  and  to  command  the 
respect  and  confidence  of  his  friends  and  acquaintances  for 
his  probity  and  business  character,  and  during  all  this  time 
so  little  is  said  by  him  to  any  one  of  his  former  grievances 
or  belief  that  his  daughters  were  not  aware  of  it  until  the 
commencement  of  this  trial. 

Nor  can  we  find  any  case  upon  facts  analagous  to  these  in 
which  it  has  been  held  fatal  to  the  validity  of  the  will.  In 
a  recent  case  (Barbo  v.  Rider,  67  Wis.  598)  in  which  it  was 
held  that  the  appellant  was  the  victim  of  an  insane  delusion 
and  mentally  incompetent  to  care  for  himself  or  his  estate, 
the  evidence  showed  that  his  health  had  been  impaired  by 
excessive  drinking;  that  after  living  happily  with  his  wife 
for  more  than -twenty  years,  suddenly  and  without  cause  he 
conceived  the  idea  she  had  been  untrue  to  him;  that  she 
submitted  her  person  to  the  criminal  embraces  of  a  number 
of  men,  some  of  whom  she  scarcely  knew,  and  that  some  of 
these  men  had  begotten  children  upon  her;  that  he  charged 
her  with  it  and  repeated  it  to  all  who  would  listen  to  him ; 
wrote  an  incoherent  and  indecent  letter  on  the  subject; 
became  morose  and  sullen;  ceased  to  take  any  interest  in  his 
family  or  business,  and  wandered  aimlessly  into  the  fields; 
that  he  begged  for  a  division  of  the  property,  refused  to  take 
medicine  and  believed  that  his  friends  were  trying  to  poison 
him.  As  the  court  said:  "No  argument  is  required  to 
prove  that  such  a  change  in  the  nature  and  conduct  of 
Barbo,  such  unreasonable  and  unfounded  hallucinations 
respecting  the  chastity  of  his  wife  and  his  causeless  hostility 
to  his  family  which  yield  to  no  reason  or  persuasion,  are 
sufficient  evidence  that  he  is  the  unfortunate  victim  of 
insane  delusion."  These  cases  illustrate  delusions,  but  they 
are  essentially  different  from  the  case  under  consideration. 
While  it  seems  harsh  and  cruel,  so  counter  to  all  the  feel- 
ings of  our  nature,  that  a  parent  should  disinherit  one  of 
his  children  and  devise  his  property  to  the  others^  or  to  cut 
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them  all  oflF  and  devise  it  to  strangers  from  some  unworthy 
motive,  yet  so  long  as  that  motive,  whether  from  pride  or 
aversion  or  spite  or  prejudice,  is  not  resolvable  into  mental 
perversion,  no  court  can  interfere.  Reliance  can  usually  be 
placed  on  the  affections,  independent  of  the  law,  which 
parents  have  for  their  children,  to  recognize  their  claim  in 
the  testamentary  disposition  of  their  estate.  But  while  this 
is  so,  the  law  recognizes  the  right  of  the  testator  to  leave 
his  property  to  whomsoever  he  chooses  to  bestow  it,  and  in 
the  exercise  of  this  right  he  may  have  reasons,  satisfactory 
to  himself,  why  some  of  his  children  should  enjoy  his  estate 
while  others  are  excluded.  Some  may  be  more  deserving 
than  others,  more  needful  of  help  for  various  causes;  some 
may  have  contributed  largely  to  its  acquisition.  These  and 
various  other  reasons  may  exert  an  influence  in  favor  of 
some  and  in  exclusion  of  others. 

The  law  being  so,  upon  the  facts  as  disclosed  by  this 
record,  we  must  give  it  as  our  judgment  that  the  will  of 
the  testator,  sought  to  be  impeached  by  this  proceeding,  is 
valid,  and  not  the  product  of  an  insane  delusion;  and  in 
conclusion,  it  is  perhaps  due  to  say,  that  whatever  suspicions 
or  belief  the  testator  entertained  of  his  wife's  infidelity  are 
refuted  by  this  record;  that  no  wife  or  mother  could  be 
guilty  of  dishonoring  the  bed  of  her  husband  and  bastard- 
izing her  children,  whose  reputation  for  chastity  and  the 
domestic  virtues  was  attested  by  so  many  respectable 
witnesses  and  contradicted  by  none. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 


[Filed  January  6,  1891.] 

THOS.  H.  FOSS  V.  H.  D.  NEWBURY. 

Eabkxent— Statuts  or  Yravtxb.—A  contract  to  grant  or  conyey  an  eanement  in  order 
to  be  inforceable  must  be  eridenced  by  a  writing  executed  according  to  statute 
ot  trauds. 

aujEOF  REAL  Ebtats— Fraudulent  Representations— Statute  ov  FRAUD6.~Wliere 
the  sale  of  real  estate  is  induced  by  the  itaud  of  the  yendor,  although  such 
XX  Ob.- 17. 
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Ihkudulent  repreitentationfl  may  be  In  reference  to  a  matter  within  the  statute  of 
Arauds,  the  vendor  will  be  liable  for  damages  to  his  vendee. 

Damaois— Right  to  Recoup.— In  a  suit  to  enforce  the  payment  of  a  note  and  mort- 
gage given  for  the  purchase  price  of  land,  the  defendant  may  recoup  the  damages 
resulting  to  him  fVom  plaintiff's  ftaud. 

Written  aorsbment— Fraud.— A  written  agreement  can  be  relieved  againai  on 
account  of  fraud. 

Clatsop  county:  Frank  J.  Taylor,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  foreclose  a  mortgage  on  certain  real  estate 
in  Clatsop  county,  given  by  defendant  to  plaintiff.  The 
answer  admits  the  execution  of  the  mortgage,  but  as  a 
defense  thereto  alleges  that  it  was  given  to  secure  a  portion 
of  the  purchase  price  of  the  real  estate  described  therein  j 
that  this  land  was  valuable  only  on  account  of  the  growing 
timber  thereon  for  logging  and  manufacturing  purposes, 
and  situate  about  one-quarter  of  a  mile  back  from  the  John 
Day's  river,  and  the  only  ingress  and  egress  from  the  land, 
and  the  only  way  logs  and  timber  cut  therefrom  can  be 
removed  to  market  is  over  and  across  a  tract  of  land  lying 
between  it  and  the  John  Day's  river  belonging  to  one  C.  E. 
Ronell;  that  at  the  time  defendant  purchased  this  land  of 
plaintiff,  for  the  purpose  of  cheating  and  defrauding  him,  the 
plaintiff  falsely  and  fraudulently  represented  that  he  owned 
in  his  own  right  two  certain  logging  roads  and  the  right  of 
way  thereon  leading  from  the  land  purchased  over  and  across 
Roneirs  land  to  the  river  over  which  logs  and  timber  could 
be  transported,  and  agreed  for  and  as  part  of  the  considera- 
tion for  the  purchase  of  the  land  described  in  the  mortgage 
that  he  would  grant  and  give  and  secure  the  proper  convey- 
ances therefor  to  defendant;  that  defendant,  relying  upon 
such  false  and  fraudulent  representations  and  believing  the 
same  to  be  true,  purchased  the  land  described  in  the  mort- 
gage for  the  sum  of  $1,700,  paying  in  cash  $1,000,  and 
executing  the  note  and  mortgage  for  the  balance;  that  he 
has  conveyed  the  land  purchased  but  has  failed,  neglected 
and  refused  to  secure  to  defendant  the  rights  of  way  across 
RonelPs  land,  or  either  of  them,  or  any  right  of  way,  or  to 
procure  for  defendant  the  proper  or  any  conveyance  for  said 
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right  of  way,  though  frequently  demanded;  that  defendant, 
relying  upon  said  representations,  entered  upon  the  land 
purchased  of  plaintiflFand  fitted  up  and  maintained  a  logging 
camp  and  logging  outfit  at  great  expense  and  cut  a  large 
amount  of  timber  and  logs  thereon,  and  was,  in  September, 
1887,  proceeding  on  said  rights  of  way  to  remove  said  logs 
and  timber  to  market  when  he  was  prohibited  from  so  doing 
by  Ronell;  this  being  the  first  time  he  was  informed  that 
plaintiflF  was  not  the  owner  of  said  rights  of  way.  And  he 
was  compelled  to  and  did  pay  Ronell  two  hundred  dollars 
for  the  privilege  of  moving  and  hauling  the  timber  cut  over 
and  across  the  rights  of  way.  That  prior  to  paying  said  sum 
of  two  hundred  dollars  to  Ronell,  he  notified  plaintiflF  and 
demanded  the  rights  of  way,  and  plaintiflF  then  informed 
him  that  he  was  not  the  owner  thereof  and  was  unable  to 
execute  or  secure  the  proper  conveyances  therefor,  but  then 
and  there  agreed  to  repay  him  the  said  sum  of  two  hundred 
dollars,  but  has  failed  and  refused  so  to  do;  that  at  the  time 
defendant  purchased  the  land  he  relied  solely  upon  the  false 
and  fraudulent  representations  of  plaintiflF  and  was  not 
aware  of  their  untruthfulness,  and  that  he  informed  plaintiflF 
and  plaintiff  well  knew  that  his  object  in  purchasing  said 
land  was  to  operate  and  maintain  a  logging  camp  thereon; 
that  without  said  rights  of  way  or  logging  roads,  the 
premises  purchased  by  him  would  be  of  no  greater  value  at 
the  time  of  his  purchase  than  $1,000,  and  but  for  said  rights 
of  way  or  logging  roads  he  would  not  have  given  more  than 
11,000  for  said  land. 

The  answer  alleges  a  tender  of  the  amount  due  less  the 
sum  of  two  hundred  dollars  paid  Ronell  for  the  right  to 
cross  his  land.  A  trial  in  the  court  below  resulted  in  a 
decree  in  favor  of  defendant,  from  which  this  appeal  is  taken. 

W.  W.  Thayer,  for  Appellant. 

C.  W.  FaUon,  for  Respondent. 

Bean,  J. — It  is  contended  on  behalf  of  plaintiflF  that  the 
answer  of  defendant  only  alleges  a  parol  agreement  to  con- 
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vey  to  him  the  logging  roads  across  RonelPs  land,  made 
contemporaneous  with  the  agreement  for  the  sale  of  the 
premises  described  in  the  mortgage,  and  that  such  an  agree- 
ment is  within  the  provisions  of  the  statute  of  frauds  and 
void;  that  an  easement  being  an  interest  in  land,  can  only 
be  acquired  by  a  grant  and  ordinarily  by  deed  or  what  is 
deemed  to  be  equivalent  thereto,  is  not  denied.  (Washburn 
on  Easements,  23.)  A  parol  license,  merely,  is  not  suflBcient 
to  create  an  easement.  It  must,  therefore,  follow  that  since 
it  is  considered  an  interest  in  land,  a  contract  to  convey  or 
grant  an  easement  in  order  to  be  inforceable  must  be  evi- 
denced by  a  writing.  A  parol  contract,  to  convey  an 
interest  in  land,  is  not  in  any  sense  an  illegal  contract,  but 
the  statute  simply  provides  that  when  such  a  contract  is 
sought  to  be  enforced,  oral  evidence  shall  not  be  received, 
but  it  shall  be  proven  by  a  writing  executed  according  to 
the  provisions  of  the  statute.  While  the  answer  is  inartifi- 
cially  drawn  and  contains  much  matter  that  could  profitably 
have  been  omitted,  we  think  it  sufficiently  alleges  fraud  in 
the  inception  of  the  note  and  mortgage  mentioned  in  the 
complaint.  The  defendant  is  not  seeking  to  enforce  a  parol 
contract  to  convey  the  logging  roads  nor  to  recover  damages 
for  the  violation  of  any  such  contract.  The  damages  claimed 
are  based  upon  the  fraudulent  representations  and  deceit  of 
plaintiflF  in  representing,  for  the  purpose  of  cheating  and 
defrauding  defendant,  that  if  he  would  purchase  the  land 
plaintiflF  was  endeavoring  to  sell  him,  he  would  receive  a 
right  to  use  the  road  over  Roneirs  land  in  marketing  his 
logs;  that  by  means  of  such  representations  defendant  was 
induced  to  purchase  the  land  at  a  much  higher  figure  than 
he  otherwise  would  have  done.  The  land  was  chiefly 
valuable  for  timber,  but  it  could  only  be  taken  to  market 
by  crossing  RonelPs  land,  and  therefore  these  logging  roads 
became  a  material  factor  to  be  considered  by  defendant  in 
making  such  purchase.  This  the  plaintiflF  knew,  and  to 
induce  him  to  make  the  purchase,  made  the  false  representa- 
tions and  promises  upon  which  defendant  relied,  and  having 
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done  so,  he  cannot  escape  liability  for  his  fraud  by  invoking 
the  statute  of  frauds.  It  is  not  the  kind  or  character  of  the 
property  of  which  the  representations  are  made  which  gives 
the  purchaser  a  right  of  action  against  the  vendor  for 
practicing  the  fraud  upon  the  vendee  in  efiFecting  a  sale.  It 
is  the  fraud  and  deceit  of  the  vendor,  and  not  the  subject 
matter  of  his  representations  which  is  the  foundation  of  the 
action.  The  statute  of  frauds  was  enacted  to  prevent  frauds 
and  it  cannot  be  used  as  a  cover  for  fraud.  If  the  sale  of 
the  land  by  plaintiflF  to  defendant  was  induced  by  fraud 
and  deceit,  and  the  statute  could  be  interposed  to  prevent 
its  being  established  by  parol,  the  effect  of  the  statute  would 
be  to  enable  the  plaintiff  to  carry  into  effect  his  fraud 
instead  of  preventing  him  from  so  doing.  The  statute  was 
never  designed  for  such  a  purpose. 

It  is  said  to  be  well  settled  that  when  a  contract  is  con- 
summated by  which  an  injury  is  done,  whatever  fraudulent 
representations  may  have  been  employed  by  a  party  to  the 
contract  as  a  means  of  inducing  it  to  be  made,  cannot  be  ex- 
cluded by  invoking  the  aid  of  the  statute.  {Cook  v.  Churchman, 
104  Ind.  141,  3  N.  E.  Kep.  759;  Day  v.  Loum,  51  Iowa,  364.) 
The  gravamen  of  the  charge  in  the  answer  is  that  defendant 
has  been  deceived  by  means  of  the  fraud  of  plaintiff  to  his 
hurt.  It  is  true  if  plaintiff  had  only  made  a  parol  agree- 
ment to  secure  or  convey  these  logging  roads  to  defendant, 
and  had  refused  to  comply  with  it,  however  great  the  moral 
wrong  may  have  been,  the  law  could  afford  him  no  relief, 
because  of  the  statute  of  frauds;  but  where,  as  in  this  case, 
the  representations  are  made  concerning  some  collateral 
matter,  not  ordinarily  to  be  included  in  the  deed,  but  so 
materially  connected  with  the  subject  matter  of  the  contract 
as  to  be  one  of  the  controlling  influences  operating  to  induce 
the  vendee  to  make  the  contract,  and  without  which  he 
would  not  have  made  it,  although  such  representations  may 
be  in  reference  to  a  matter  within  the  statute  of  frauds,  the 
vendor  will  be  liable  for  damages  to  his  vendee. 

This  brings  us  to  the  evidence.    Plaintiff  being  the  owner 
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of  a  tract  of  land  and  an  interest  in  a  logging  outfit,  desir- 
ing to  sell  the  same  to  defendant,  in  company  with  him 
went  to  examine  the  property.  Defendant  carefully  exam- 
ined the  land,  as  well  as  the  logging  outfit,  plaintiff  showing 
him  the  boundary  lines  of  the  land.  In  making  this 
examination  defendant  noticed  that  in  order  to  get  supplies 
in  for  his  logging  camps  and  haul  his  logs  to  market,  if  he 
made  the  purchase,  it  would  be  necessary  to  use  the  roads 
across  Ronell's  land  from  the  land  of  plaintiff  to  the  John 
Day's  river,  and  he  spoke  to  plaintiff  about  the  matter, 
saying  that  as  he  desired  to  use  the  land,  if  he  bought  it, 
for  logging  purposes,  he  could  not  make  the  purchase  until 
he  found  out  about  the  crossing,  and  would  have  to  go  and 
see  Ronell.  The  plaintiff  said  he  need  not  pay  any  attention 
to  the  crossings,  for  he  had  sold  the  land  to  Ronell  a  few 
years  before  and  had  reserved  a  right  of  way  across  it  for  all 
the  timber  that  might  come  off  of  the  land  he  was  offering 
to  sell,  and  that  he  (defendant)  need  not  go  to  see  Ronell,  as 
it  was  all  right,  and  if  there  was  any  crossing  to  pay  he 
would  pay  it.  The  plaintiff  knew  that  defendant  was 
purchasing  this  land  for  the  timber  growing  thereon,  and 
that  he  intended  immediately  to  commence  logging,  and 
that  these  logging  roads  or  ways  across  RonelPs  land  were 
almost  indispensably  necessary  to  the  use  of  the  land  for 
that  purpose.  There  was  no  other  practicable  way  by  which 
the  logs  could  be  transported  to  market.  Plaintiff  did  not 
own  these  logging  roads  nor  had  he  made  any  reservations 
in  his  deed  to  Ronell  for  the  land  sold  him,  and  he  well 
knew  he  had  no  right  to  make  any  statement  or  representa- 
tions to  defendant  about  the  matter.  There  can  be  no  other 
reasonable  inference  drawn  from  these  representations  by 
plaintiff,  except  an  intent  on  his  part  to  overreach  the 
defendant  and  induce  him  to  make  a  contract  he  otherwise 
would  not  have  made.  Such  must  have  been  his  intention 
when  he  pursuaded  the  defendant  not  to  go  and  see  Ronell 
about  the  roads.  He  knew  that  if  defendant  should  see 
Ronell  he  would  ascertain  the  true  facts,  end  of  course 
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would  not  purchase  his  land  at  the  price  he  was  asking; 
and  to  prevent  this  inquiry,  the  representations  were  made. 
The  statement  that  he  had  reserved  a  right  of  way  across 
this  land  when  he  sold  to  Ronell,  was  in  effect  saying  that 
he  was  the  owner  of  it,  and  the  representation  that  the 
matter  was  all  right,  when  defendant  hesitated  to  close  the 
contract,  was  suflScient  to  induce  him  to  believe  that  what- 
ever conveyances  were  necessary  would  be  secured  or  made 
by  plaintiff.  Defendant  relied  on  plaintiff's  representations 
and  did  not  go  to  see  Ronell,  but  purchased  the  land  and 
logging  outfit,  paying  $1,000  in  cash  and  giving  the  note 
and  mortgage  in  suit  for  the  balance.  After  defendant  had 
expended  considerable  money  in  cutting  logs  and  getting 
them  ready  for  market,  he  was  notified  by  Ronell  that  he 
could  not  haul  them  across  his  land  without  paying  for  so 
doing,  and  was  compelled  to  pay  $200  for  the  right.  These 
are  briefly  the  facts  in  this  case  as  we  gather  them  from  a 
careful  examination  of  the  evidence.  It  is  true,  plaintiff 
denies  in  his  testimony  that  he  made  the  representations  as 
claimed  by  defendant,  and  as  we  think  has  been  established 
by  a  prepond'erance  of  the  evidence,  but  he  does  admit 
that  he  told  defendant  that  he  was  to  have  the  right  of  way 
to  take  his  timber  across  Ronell's  land  and  that  he  sold  to 
defendant  with  the  same  understanding  The  circumstances 
surrounding  the  transaction,  the  object  and  purposes  for 
which  the  defendant  was  buying  the  land,  are  strongly  cor- 
roborative of  defendant's  theory  of  this  case,  and  this  is 
also  strengthened  by  the  fact  that  when  plaintiff  was 
informed  by  defendant  tb&t  Ronell  would  not  allow  him  to 
cross  his  land,  without  paying  for  the  right,  and  requested 
him  to  make  his  representations  good,  he  went  to  Ronell 
and  endeavored  to  pursuade  him  to  allow  the  defendant  to 
cross  the  land,  and  when  Ronell  refused,  said  if  there  is 
anything  to  pay  for  the  right  ^f  crossing,  he  (plaintiff) 
would  have  it  to  pay.  The  fraud  consists  in  the  fact  that 
plaintiff,  to  induce  defendant  to  purchase  his  land,  repre- 
sented that    he  owned  these  logging  roads,  and  that  if 
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defendant  would  make  the  purchase,  he  should  have  the 
use  of  them  in  getting  his  timber  to  market,  when  he  knew 
such  representations  were  false,  and  made  them,  we  think, 
evidently  for  the  purpose  of  cheating  defendant  If  defend- 
ant had  supposed  he  was  not  going  to  secure  the  right  to 
use  these  logging  roads  in  marketing  the  timber  cut  from 
this  land,  he  would  not  have  made  the  purchase,  and  this 
plaintiff  evidently  knew.  He  made  the  false  representations 
and  promises  in  order  to  consummate  the  sale,  and  defendant 
having  relied  upon  them  and  acted  to  his  injury,  plaintiff 
should  account  to  him  for  any  damages  he  may  have  sus- 
tained. He  received  the  benefit  of  his  fraud  in  the  enhanced 
price  of  the  land  and  it  would  be  unjust  to  permit  him  to 
retain  it,  under  the  facts  in  this  case. 

This  being  a  suit  to  enforce  the  payment  of  the  note  and 
mortgage  given  for  the  balance  due  on  the  land,  defendant 
may  recoup  the  damages  resulting  to  him  from  plaintiff's 
fraud.  {Whitney  v.  Allaire,  4  Deuio,  554;  Oiandler  v.  Child$, 
42  Mich.  128,  3  N.  W.  Rep.  297.)  The  court  below  seems  to 
have  adopted  as  the  measure  of  damages  the  sum  which  defend- 
ant was  obliged  to  pay  Ronell  for  the  right  to  cross  his  land. 
There  is  no  suggestion  but  what  this  payment  was  made  in  good 
faith  and  is  the  reasonable  value  of  such  right.  We  think 
the  rule  adopted  by  the  court  below  was  as  favorable  to 
plaintiff  as  he  could  ask.  {Whitney  v.  Allaire,  1  Corn- 
stock,  305.) 

There  is  yet  one  question  remaining.  From  the  evidence 
it  appears  that  four  or  five  days  before  the  deed  from  plaintiff 
to  defendant  was  executed,  the  parties  entered  into  a  written 
contract  for  the  sale  and  purchase  of  this  land  in  which  no 
mention  is  made  of  the  use  of  the  roads  across  Ronell's 
land,  and  it  is  argued  that  reducing  the  agreement  to  writ- 
ing precludes  recurrence  to  all  representations.  It  is  true, 
as  said  by  Sugden  on  Vendors,  129,  reducing  an  agreement 
to  writing  is,  in  most  cases,  an  argument  against  fraud.  But 
it  is  only  an  argument,  and  very  far  from  a  conclusive  one. 
That  a  written  agreement  can  be  relieved  against  on  account 
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of  fraud  is  a  doctrine  too  well  settled  to  be  now  questioned. 
(Boyce  v.  Grundy,  3  Peters,  210.)  There  is  no  attempt  made 
here  to  vary  the  written  agreement.  The  relief  is  sought 
upon  the  ground  that  by  the  false  representations  of  plaintiff, 
defendant  was  entrapped  into  making  a  contract  he  other- 
wise would  not  have  made.  This  is  not  denying  that  the 
agreement  or  deed  in  the  record  was  entered  into,  but  insist- 
ing that  defendant  is  entitled  to  recoup  the  damages  resulting 
to  him  from  the  misrepresentations  of  plaintiff. 
Decree  of  court  below  affirmed. 
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Executory  Contract  por  Sale  of  Land  — Time  Not  Essence  or  Contract.— Time  |  20"' 265 
is  not  of  the  ea&ence  of  a  contract  for  the  sale  of  real  e&tate,  anless  made  bo  by  the  34  5" 
express  agreement  of  the  parties  or  by  the  nature  of  the  contract  itself,  or  of  the 
circumstances  under  which  it  was  made.  Courts  of  equity  will  ordinarily  infer 
that  interest  on  the  deferred  payments  will  be  a  sufficient  compensation  for  the 
delay. 

Time  May  re  Made  Essence  op  Contract,  How.— Although  there  is  no  stipulation  in 
the  contract  that  time  shall  be  essential,  nor  anything  in  the  nature  or  circumstances 
of  the  agreement  to  make  it  so,  it  can  nevertheless  be  made  so  by  a  performance  or 
tender  of  performance  by  one  party  and  a  demand  of  the  other. 

Payment  of  Purchase  Money  and  Making  Deed  Concurrent  Acts,— Where  the  ^  ^JJ 
payment  of  the  purchase  money  and  the  making  of  the  deed  are  to  occur  simul-  1  ^  jg 
taneoualy,  they  are  regarded  as  concurrent  acts,  which  disable  either  party  from  '  43  994 
putting  an  end  to  the  contract,  without  performance, or  a  valid  offer  to  perform  on  !  ^q  ^^g 
his  part.  |  44  J05 

Vekbor  —  Suit  to  Rescind  —  Tender  of  Deed. — In  a  suit  by  a  vendor  for  a  rescission  J  20  265 
of  a  contract  for  the  caleof  real  estate  on  account  of  a  failure  to  pay  purchase  |  ^5  2:9; 
money,  the  complaint  must  allege  that  he  has  tendered  to  the  vendee  a  valid  deed  1  20  2d5 
conveying  to  him  all  the  laud  according  to  the  terms  of  the  agreement  and  |^7__^7.^ 
demanded  performance  on  the  part  of  the  vendee. 

Failure  to  Pay  Purchase  Money.—  Mere  failure  to  pay  the  purchase  money  according 
to  terms  of  the  contract,  will  not  entitle  vendor  to  have  contract  rescinded. 

Inability  of  Vendor  to  Convey  —  Wrongful  Act  of  Defendant.— Where  the 
vendor  is  prevented  from  complying  with  his  contract  to  convey  by  the  wrongful 
act  of  the  vendee  in  obtaining  an  understanding,  a  title  to  a  portion  of  the  land,  so 
far  as  that  portion  of  the  land  is  concerned,  in  a  suit  by  vendor  to  rescind,  the 
vendee  is  estopped  from  claiming  that  no  tender  of  deed  has  been  made. 

Rescission  by  Vendor  —  Return  of  Purchase  Money  and  Unpaid  Notes  — Rents 
AND  Profits.—  When  the  vendee  has  paid  part  of  the  purchase  money  and  given 
his  notes  for  the  balance,  before  the  vendor  can  rescind  a  contract  he  must  return 
or  offer  to  return  money  paid  with  legal  interest,  less  reasonable  rental  value  of  the 
premises  if  vendee  has  been  in  possession,  and  also  all  unpaid  notes. 

Land  Department  United  States,  Contest  Pending  in— Courts  Refuse  to  Inter- 
pkee.—  When  a  controversy  concerning  the  title  to  government  land  it  still  pending 
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in  and  undetermined  by  the  land  department  of  the  United  States,  the  oourti  of 
this  state  will  not  interfere. 

TEMDKS    in    POSBEflBfOir,  VSDKR  CONTSACT   OF    PURCHASE,   NOT  PERMITTED   TO   OBTAIN 

OirrsTANDiNe  Title  for  His  Own  Use  and  BKNEFiT.--Where  a  vendee  enters  into 
possession  of  land  under  a  contract  of  purchase,  he  will  not  be  permitted  to  obtain 
an  outstanding  title  and  assert  it  against  his  vendor,  bat  such  title  will  Inure  to 
the  benefit  of  vendor. 

Polk  county:    R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  a  suit  in  equity  to  cancel  a  contract  for  the  sale  of 
land  by  plaintiff  to  defendant.  For  the  purpose  of  this  case, 
it  is  sufficient  to  state  that  the  complaint  alleges  that  on  the 
13th  day  of  February,  1880,  the  plaintiff  and  defendant 
entered  into  a  contract  for  the  sale  of  certain  real  estate 
therein  described  and  containing  360  acres.  By  the  terms 
of  said  agreement  defendant  was  to  pay  the  plaintiff  the 
sum  of  $1,600  for  said  land,  in  accordance  with  the  tenor  of 
seven  certain  promissory  notes  of  that  date  therein  set  out, 
the  last  of  which  to  become  due  and  payable  on  the  13th 
day  of  February,  1886;  that,  in  consideration  of  said  notes 
and  the  payment  thereof  by  said  defendant,  according  to 
their  tenor,  the  plaintiff  agreed  to  transfer  to  him  at  the 
time  of  the  last  payment  all  said  lands  in  fee ;  that  defend- 
ant entered  into  the  possession  of  said  lands  and  has  remained 
in  possession  ever  since;  that  at  the  time  of  making  the  con- 
tract for  the  sale,  plaintiff  only  had  a  contract  of  purchase 
from  the  0.  &  C.  R.  R.  Co.  for  160  acres  of  the  land  which 
he  agreed  to  convey  to  the  defendant,  but  defendant  knew 
the  condition  of  his  title  and  accepted  the  contract  with  the 
understanding  that  plaintiff  might  and  would  perfect  his 
title  so  that  by  the  time  the  last  payment  became  due  he 
might  be  in  a  condition  to  transfer  the  legal  title  thereof  to 
the  defendant  according  to  his  agreement;  that  about  March 
1, 1883,  it  was  ascertained  that  there  was  some  question  as 
to  whether  the  160-acre  tract  of  land  was  lands  of  the  United 
States  subject  to  homestead  entry,  or  whether  the  same,  in 
fact  and  law,  is  within  the  grant  to  the  0.  &  C.  R.  R.  Co. 
Upon  such  information  coming  to  defendant,  he  thereupon 
filed  an  application  in  the  proper  land  office  to  enter  the 
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same  as  a  homestead,  at  the  same  time  assuring  plaintiff 
that  he  made  the  application  for  the  protection  and  benefit 
of  plaintiff,  and  that  he  had  expended  for  his  use  and  ben- 
efit in  making  such  application  the  sum  of  $13,  which  at 
his. request  plaintiff  repaid  to  him;  that  afterwards,  contriv- 
ing to  cheat,  wrong  and  defraud  plaintiff,  claimed  and 
asserted  that  said  application  was  made  for  his  own  use  and 
benefit,  that  he  has  since  made  final  proof  of  his  continued 
residence  and  occupation,  and  a  certificate  for  a  patent  for 
said  land  has  been  issued  to  him  by  the  local  land  officers; 
that  at  the  time  of  defendant's  application  to  make  proof  of 
his  residence  and  occupation,  plaintiff  appeared  and  inter- 
posed his  objections  thereto,  and  set  forth  the  facts  and 
reasons  therefor,  but  notwithstanding  the  claim  of  plaintiff, 
the  certificate  for  the  patent  to  said  lands  was  issued  to 
defendant;  that  plaintiff  thereupon  duly  appealed  to  the 
land  department  at  Washington,  D.  C ,  which  appeal  is  still 
pending  and  undetermined,  that  defendant  is  threatening 
to  sell  and  dispose  of  said  160  acres  to  innocent  purchasers, 
and  will,  unless  enjoined,  make  such  a  disposition  thereof  as 
will  tend  to  greatly  hinder  the  plaintiff  in  maintaining  his 
legal  rights  concerning  the  same  against  the  claim  of  defend- 
ant and  his  intended  grantors;  that  defendant  has  failed  to 
comply  with  the  terms  of  said  agreement  of  purchase  on  bis 
part,  or  make  any  of  the  payments  therein  provided  for^ 
except  the  sum  of  $340,  paid  soon  after  the  execution  of  said 
contract;  that  on  the  1st  day  of  October,  1883,  the  said 
defendant  abandoned  and  repudiated  his  said  contract  with 
the  plaintiff,  and  refused  to  pay  the  purchase  money  of  the 
said  lands  or  any  part  thereof,  and  has  since  failed  and  refused 
to  pay  the  same,  or  any  part  thereof,  and  the  same  is  now 
wholly  due  and  unpaid;  and  the  said  defendant  further,  in 
consummation  of  his  fraudulent  intentions  and  designs,  has 
forbidden  and  prevented  the  said  plaintiff  from  perfecting 
the  title  to  the  said  160  acres  of  land,  and,  but  for  the  said 
wrongful  acts  of  the  said  defendant,  the  plaintiff  would  have 
perfected  the  same  and  complied  with  the  terms  of  said  con- 
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tract,  according  to  the  terms  thereof,  as  hereinbefore  stated. 

The  prayer  for  relief  in  the  complaint  is:  (1)  That 
defendant  be  enjoined  from  disposing  of  the  160  acres  of 
land  during  the  pendency  of  the  appeal  before  the  interior 
department;  (2)  for  an  accounting  of  the  rents  and  profits 
of  the  lands  during  the  time  defendant  has  been  in  posses- 
sion thereof,  and  in  the  event  the  interior  department 
should  determine  that  said  160  acres  of  land  in  law  belong 
to  defendant,  then  a  decree  that  defendant  is  the  trustee  of 
plaintiff;  (3)  for  a  cancellation  of  the  contract  under  which 
defendant  entered  into  possession  of  said  lands;  (4)  for  a 
decree  that  plaintiff  is  the  owner  of  all  the  land  described 
in  the  complaint,  and  that  he  be  let  into  the  possession 
thereof,  and  for  such  other  and  further  relief  as  may  be  just. 

A  general  demurrer  to  the  complaint  being  interposed, 
was  sustained  and  the  complaint  dismissed,  from  which 
decree  this  appeal  is  taken. 

W,  H,  HolmeSy  for  Appellant 

A,  M,  Hurley,  for  Respondent 

Bean,  J. — The  grounds  upon  which  it  is  sought  to  cancel 
the  contract  in  this  case  are  (1)  the  failure  of  the  defendant 
to  pay  the  purchase  price  at  the  time  provided  in  the  con- 
tract, and  (2)  the  conduct  of  defendant  in  attempting  to 
secure  a  title  from  the  United  States  for  the  160  acres  of 
land  in  his  own  name  and  in  fraud  of  the  rights  of  plaintiff. 
The  first  ground  proceeds  upon  the  theory  that  time  is  of  the 
essence  of  the  contract,  and  that  when  defendant  failed  or 
neglected  to  make  the  payments  as  he  agreed  to  do,  plaintiff 
was  entitled  to  rescind  the  contract  Time  is  of  course  an 
indispensable  ingredient  of  every  contract;  but  it  is  not  ordi- 
narily of  the  essence  of  a  contract  for  the  sale  of  real  estate 
unless  made  so  by  the  express  agreement  of  the  parties,  or  by 
the  nature  of  the  contract  itself,  or  of  the  circumstances  under 
which  it  was  made.  When  the  vendor  by  his  contract  to  con- 
vey has  not  affirmatively  provided  that  time  shall  be  of  the 
essence  of  the  contract,  a  court  of  equity  will  ordinarily 
infer  that  interest  on  the  deferred  payments  would  be  a 
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sufficient  compensation  for  the  delay.  Compensation,  and 
not  forfeiture,  is  a  favorite  maxim  with  a  court  of  equity. 
(KnoU  V.  Stephens,  5  Or.  235;  Brock  v.  Hidy,  13  Ohio  St.  306; 
Kmg  V.  Ruckman,  20  N.  J.  Eq.  316.)  In  this  case  the  agree- 
ment does  not  provide  that  time  shall  be  of  the  essence  of 
the  contract,  nor  is  there  anything  in  the  nature  of  the  con- 
tract itself  or  the  surrounding  circumstances  from  which 
the  court  can  infer  that  it  was  so  intended  by  the  parties  at 
the  time  the  contract  was  made.  Although  there  is  no  stip- 
ulation in  the  contract  that  time  shall  be  essential  nor  any- 
thing in  the  nature  or  circumstances  of  the  agreement  to 
make  it  so,  it  could  nevertheless  have  been  made  so  by  a 
tender  of  performance  on  the  part  of  the  plaintiff  and 
demand  of  payment.  {Knott  v.  Stephens,  supra;  Warville  on 
Vendors,  848.)  As  a  general  rule,  a  party  who  asks  for  the 
rescission  of  a  contract  for  the  sale  of  real  estate  must  be 
himselfwithout  fault,  and  when  as  in  this  case  the  payment 
of  the  purchase  money  and  the  making  or  tender  of  the 
deed  are  to  occur  simultaneously,  they  are  regarded  as  mutual 
and  concurrent  acts,  which  disable  either  party  from  putting 
an  end  to  the  contract  without  performance  or  a  valid  offer 
to  perform  on  his  part;  and  so  far  as  the  question  of  time  is 
concerned,  both  parties,  after  the  day  provided  for  the  con- 
summation, may  be  considered  equally  in  default  and  neither 
can  hold  himself  discharged  from  the  obligation  of  complete 
performance  until  he  has  tendered  performance  on  his  own 
side  and  demanded  it  on  the  other.  {Powell  v.  Z).  S.  &  O. 
RR  Co.  14  Or.  356;  Knott  v,  Stephens,  5  Or.  235;  Remming' 
ton  V.  Kdly,  7  Ohio,  383.)  When  the  vendor  insists  that  the 
vendee  is  in  default  to  such  an  extent  as  to  entitle  him  to 
have  the  contract  rescinded,  he  must  allege  and  prove  that 
he  has  tendered  to  the  vendee  a  deed  conveying  to  him  all 
the  land  according  to  the  terms  of  the  agreement  and 
demanded  performance  on  the  part  of  the  vendee,  and  must 
have  notified  him  that  the  contract  would  be  rescinded 
unless  purchase  money  was  paid  within  a  reasonable  time. 
The  mere  failure  to  pay  the  purchase  money  according  to 
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the  terms  of  the  agreement  will  not  be  held  a  repudiation  of  the 
contract  so  as  to  authorize  a  suit  by  the  vendor  to  have  it  re- 
scindel.  {Gregg  v.  English,  38  Tex.  139 ;  Johnson  v.  Jacksofiy  27 
Miss.  498,  61  Am.  Dec.  622;  2  Warville  on  Vendors,  849,  880.) 
Ordinarily  in  a  contract  of  this  character,  the  vendee  is 
entitled  to  a  deed  conveying  to  him  the  entire  land  accord- 
ing to  agreement,  as  soon  as  the  purchase  money  is  paid, 
and  he  is  under  no  obligation  to  pay  the  money  except  on 
receipt  of  the  deed.  The  obligation  of  the  defendant  to  pay 
the  purchase  money  is  dependent  on  the  duty  of  the  plaintiff 
to  convey  the  land  so  far  as  to  disable  him  from  putting  an 
end  to  the  contract  without  performance  or  a  valid  offer  to 
perform  on  his  part.  (Walton  v.  Wilson,  30  Miss.  576.)  In 
this  case  plaintiff  does  not  allege  or  claim  that  he  ever 
offered  to  perform  the  contract  on  his  part,  and  without  such 
an  allegation  his  complaint  fails  to  state  a  cause  of  suit 
against  the  defendant  for  a  rescission  of  the  contract,  nor  is 
he  under  such  a  complaint  entitled  to  a  decree  for  specific 
performance.  It  was  insisted  on  the  argument  that  defend- 
ant had,  by  his  conduct  in  relation  to  the  160  acres  of 
supposed  railroad  land,  rendered  it  impossible  for  plaintiff 
to  obtain  a  title  thereto,  so  that  he  could  comply  with  his 
contract,  and  therefore  was  excused  from  tendering  a  deed 
to  the  land  agreed  to  be  conveyed  before  bringing  suit  to 
rescind  the  contract.  The  complaint  does  perliaps  show  a 
sufficient  excuse  for  not  tendering  a  deed  for  the  160  acres. 
If  plaintiff  was  prevented  from  complying  with  his  contract 
by  the  wrongful  acts  of  the  defendant,  as  far  as  this  portion 
of  the  land  is  concerned,  the  defendant  cannot  be  heard  to 
say  that  no  tender  of  deed  in  fee  had  been  made,  but  there 
remains  two  hundred  acres,  to  which  plaintiff  has  a  title, 
and  he  should  have  tendered  a  deed  for  that  portion  of  the 
land  he  agreed  to  convey  and  given  defendant  an  opportu- 
nity to  pay  the  purchase  money  before  attempting  to  rescind 
the  contract.  The  defendant  may  have  been  perfectly  willing 
to  have  accepted  a  deed  in  fee  for  the  two  hundred  acres  and 
a  release  as  to  the  remaining  160  acres,  and  to  have  paid 
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the  purchase  money  he  agreed  to  pay;  at  least,  he  should 
have  given  an  opportunity  to  do  so  before  bringing  this  suit. 
PlaintiflF  was  bound  to  comply  with  the  contract  on  his  part 
by  performing  or  offering  to  perform  according  to  his 
engagements  except  in  so  far  as  he  was  excused  by  reason 
of  defendant's  conduct  or  acts. 

There  is  yet  another  reason  why  plaintiff  cannot  have 
this  contract  rescinded.  It  appears  from  the  complaint  that 
soon  after  making  the  contract,  defendant  paid  three  hun- 
dred and  forty  dollars  of  the  purchase  price.  Before  plaintiff 
can  abandon  the  contract  and  treat  it  as  at  an  end,  he  must 
refund  or  offer  to  refund  the  money  paid  in  part  perform- 
ance of  it  with  legal  accrued  interest.  It  is  a  general  rule, 
that  in  order  to  disaflSrm  a  contract  and  entitle  a  party  to 
the  rights  resulting  therefrom,  the  rescinding  party  must 
put  the  other  in  statu  quo.  He  must  account  to  the  other 
for  any  money  paid  in  part  performance  of  the  contract. 
(Knott  V.  StrphenSy  5  Or.  235;  Johnson  v.  Jackson,  27  Miss. 
498,  61  Ara.  Dec.  522 ;  2  Warville  on  Vendors,  881;  T/iomaa  v. 
JDmton,  25  Tex.  Sup.  318.)  Plaintiff  does  not  oiler  to  account  for 
the  money  paid  him  by  defendant  in  part  performance  of  this  con- 
tract^ but  seeks  not  only  to  rescind  the  contract  and  retain  this 
money,  but  to  charge  defendant  with  the  rents  and  profits 
of  the  land  during  the  time  he  has  been  in  possession 
thereof,  in  addition.  It  would  certainly  be  unjust  to  per- 
mit plaintiff,  after  having  received  a  part  of  the  purchase 
money,  to  put  an  end  to  the  contract  upon  the  failure  of 
defendant  to  pay  the  remainder  without  offering  to  account 
to  him  for  the  money  already  paid.  He  who  seeks  the  aid 
of  a  court  of  equity  must  himself  do  equity.  If  plaintiff 
had  tendered  a  deed  such  as  the  contract  required,  he 
should  in  addition  have  returned  the  notes  given  by 
defendant  for  the  purchase  money  and  the  amount  paid 
him  by  defendant,  with  legal  interest,  or  at  least  have 
offered  to  return  them  before  he  could  be  permitted  to 
rescind.  This  seems  to  be  the  universal  rule.  The  party 
against  whom  the  rescission  is  sought  must  be  placed  in 
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statu  qybo,  {Murphy  v.  Lockwood,  21  111.  611.)  In  a  case  of 
this  kind,  where  the  vendee  has  been  allowed  to  enter  into 
possession  of  the  land  and  receive  the  rents  and  profits,  the 
vendor  would  probably  be  entitled  to  have  the  reasonable 
value  thereof  deducted  from  any  money  paid  on  the  con- 
tract by  defendant  and  would  only  be  required  to  refund  to 
defendant  the  balance,  if  any,  remaining  after  deducting 
such  rental  value. 

What  has  already  been  said  is  sufficient  to  show  that 
plaintiff  does  not  allege  facts  sufficient  to  entitle  him  to 
maintain  a  suit  to  rescind  the  contract  of  sale  to  the  defend- 
ant, but  it  is  insisted  that  under  the  allegations  of  the  com- 
plaint the  defendant  should  be  enjoined  from  selling  the 
160  acres  for  which  he  holds  a  certificate  for  a  patent  from 
the  United  States. 

The  controversy  between  plaintiff  and  defendant  concern- 
ing the  legal  title  to  this  land  is  still  pending  before  the 
land  department  of  the  United  States,  and  therefore  this 
court  can  not  now  undertake  to  inquire  into  the  question  as 
to  who  has  the  better  right  to  this  land  under  the  provisions 
of  the  land  laws  of  the  government;  the  land  department 
having  acquired  jurisdiction,  it  must  first  be  allowed  to 
proceed  to  final  determination  of  the  case.  {Moore  v.  Field,  1 
Or.  318.)  But  defendant  having  entered  into  the  possession 
of  this  land  under  a  contract  of  purchase  from  plaintiff,  will 
not  be  permitted  to  obtain  an  outstanding  title  and  assert 
it  against  the  plaintiff.  It  was  expressly  understood  at  the 
time  the  contract  for  the  sale  of  this  land  was  made  that  the 
title  was  unsettled,  and  that  plaintiff  would  take  such  steps 
as  might  be  necessary  in  order  to  perfect  the  same  so  as 
to  comply  with  his  agreement  with  defendant.  With  this 
understanding  defendant  was  allowed  to  go  into  possession 
of  the  land,  and,  having  done  so,  neither  equity  nor  good 
conscience  will  permit  him,  by  taking  advantage  of  such 
possession,  to  obtain  the  title  from  the  general  government 
in  his  own  name  for  his  own  use  and  benefit.  So  that  if  it 
should  finally  be  decided  by  the  laud  department  that  the 
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land  is  not  within  the  grant  to  the  0.  &  C.  R.  R.  Co.,  and  a 
patent  issue  to  defendant,  the  title  will  inure  to  the  benefit 
of  plaintiff,  and  the  defendant  would  only  be  entitled  to 
deduct  from  the  purchase  money  the  actual  cost  of  obtaining 
such  title  from  the  government.  It  is  an  established  rule 
of  equity,  "that  if  a  vendee  buys  up  a  better  title  than  that 
of  the  vendor,  and  the  vendor  was  guilty  of  no  fraud,  he  can 
only  be  compelled  to  refund  to  the  vendee  the  amount  of 
money  paid  for  the  better  title."  Equity  treats  the  purchaser 
as  a  trustee  for  his  vendor,  because  he  holds  under  him,  and 
acts  done  to  perfect  the  title  of  the  former  when  in  posses- 
sion of  the  land  inure  to  the  benefit  of  him  under  whom 
the  possession  was  obtained  and  through  whom  a  knowledge 
of  a  defect  of  title  was  obtained.  The  vendor  and  vendee 
stand  in  the  relation  of  landlord  and  tenant.  The  vendee 
cannot  disavow  the  vendor's  title.  {Bush  v.  Marshall,  6  How. 
U.  S.  284;  Galloway  v.  Finleyy  12  Peters,  264.) 

At  the  time  of  the  contract  for  the- sale  of  this  land 
by  plaintiff  to  defendant,  plaintiff  was  in  the  possession 
thereof  under  a  contract  of  purchase  from  the  0.  &  C. 
R.  R.  Co.,  and,  acting  in  good  faith,  had  made  valuable 
and  permanent  improvements  thereon  to  the  amount  and 
value,  as  alleged  in  the  complaint,  of  the  sum  of  $1,300. 
Relying  on  defendant's  agreement  to  purchase  the  same, 
he  surrendered  the  possession  to  him,  and  now  he,  having 
80  obtained  the  possession,  seeks,  contrary  to  good  faith 
and  fair  dealing,  to  obtain  the  title  in  his  own  name, 
and  thereby  to  overreach  his  vendor,  who  was  using  every 
endeavor  to  secure  the  title  for  the  use  and  benefit  of 
defendant  in  fulfillment  of  his  own  contract  to  convey. 
This  a  court  of  equity  will  not  permit  him  to  do,  but 
whatever  title  he  may  obtain  will  inure  to  the  benefit  of 
plaintiff.  But  while  such  is  the  law  applicable  to  the  facts 
of  this  case,  plaintiff  has  failed  to  allege  in  his  complaint, 
as  we  have  already  shown,  suflBcient?  to  entitle  him  to 
a  decree  for  a  specific  performance  of  his  contract  with 


274  Pennoyer  v.  Wadhams.  [Sup.  Ct 

statement  of  facta. 

defendant,  or  for  a  cancellation  of  the  same,  and  until  he 
does  so,  the  court  is  powerless  to  aid  him,  and  the  decree  of 
the  court  helow  is  affirmed. 


^   g4  [Filed  Jannanr  ^  1»1.J 

ii5-51?i  SYLVESTER  PENNOYER  et  al.  v.  WILLIAM 

WADHAMS. 

Will— Dbyisb  fob  Rxuoious  Purposes— Pubuc  Chuutt— Exibtkncb  of  Bkkxpi- 
ciARiES.— A  testator  devised  certain  real  estate  to  trustees  for  the  purpoee  of  having 
erected  on  a  designated  portion  tliereof  a  Presbyterian  church,  to  be  known  as  the 
*' First  Presbyterian  Church  of  Upper  Astoria,"  for  the  use  of  the  society  of  said 
church,  and  of  a  parsonage  for  the  use  of  the  pastor  in  charge  thereof.  For  the 
purpose  of  carrying  out  this  trust,  he  authorized  and  empowered  the  trustees  to 
sell  any  and  all  of  the  land  devised,  except  that  portion  on  which  the  church  and 
parsonage  were  to  be  built,  and  directed  that  the  proceeds  of  such  sale  be  applied 
in  the  erection  and  furnishing  of  said  church  and  parsonage ;  and  after  such  church 
and  parsonage  should  be  erected  and  furnished,  the  trust  to  wholly  cease  and 
determine  in  the  trustees  as  to  said  church,  parsonage  and  ftiniiture,  as  well  as  to 
any  unsold  property  or  unexpected  proceeds  of  sales,  and  to  vest  in  and  be  carried 
on  by  the  board  of  trustees  of  the  "  First  Presbyterian  Church  of  Upper  Astoria" 
and  their  successors  in  office  in  trust  "for  the  purpose  of  advancing  and  propagat- 
ing the  Christian  religion  through  the  agency  of  the  Presbyterian  Church."  JSdd 
a  charitable  trust  valid  against  the  testator's  heirs,  although  there  was  no  Presby> 
terian  Church  organization  or  society  in  Upper  Astoria  at  time  of  testator's  death' 

Clateop  county:  Frank  J.  Taylor,  Judga 

One  defendant  appeals.    Reversed. 

This  is  a  suit  in  equity  to  foreclose  a  mortgage  of  $4,000, 
executed  by  Truman  P.  Powers,  in  his  life-time,  upon  a  tract 
of  land  containing  eighty  acres  adjoining  Upper  Astoria  and 
six  blocks  in  Upper  Astoria.  The  complaint  is  in  the  usual 
form.  The  defendant  Wadhams  answers  separately,  alleging 
that  he  is  the  holder  in  trust  of  the  legal  title  to  a  certain 
portion  of  the  real  estate  described  in  the  mortgage  for  the 
use  and  benefit  of  the  First  Presbyterian  Church  of  Upper 
Astoria,  in  accordance  with  the  last  will  and  testament  of 
said  Powers,  and  asking  that  defendant  Leinenweber's 
property  be  first  sold.  The  defendant  Mary  H.  Leinenweber 
also  files  an  answer  in  which  she  denies  the  allegations  of 
Wadhams'  answer,  and  alleges  that  she  is  the  sole  heir  and 
residuary  legatee  of  Powers.  Upon  the  issues  thus  made 
between  defendants  Wadhams  and  Leinenweber  the  cause 
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was  tried,  which  resulted  in  a  decree  in  favor  of  defendant 
Leinen  weber,  from  which  decree  Wadhams  brings  this  appeal. 

H,  B.  Nicholas,  and  J.  Q.  A.  Bowlby,  for  Appellant. 

If  a  donor  makes  a  gift  in  trust  for  a  particular  charitable 
purpose,  or  if  the  trustee  is  not  in  esse  but  yet  to  come  into 
existence,  courts  of  equity  can  establish  the  charity,  for  it 
is  their  invariable  practice  not  to  allow  a  legal  and  valid 
trust  to  fail  for  want  of  a  trustee.  The  court  will  appoint 
trustees.  (Perry  on  Trusts,  §  722;  Webster  v.  Morris,  66  Wis. 
397;  Mw-vUle  v.  Fowie,  144  Mass.  Ill;  Starrs  v.  Whiine;/,  54 
Conn.  342;  2  Jarnian  on  Wills,  207  n ;  McGln  v.  Aaron,  1  Pa. 
49;  Ihistees  y.  Beaiy,  28  N.  J.  Eq.  670;  Heishell  v.  Chickasaw 
Lodge,  87  Teun.  677;  Russell  v.  Allen,  107  U.  S.  163.) 

We  cite  the  following  authorities  upon  charitable  devises: 
Beach  on  Wills,  §  136;  Jones  v.  Habersham,  107  U.  S.  174; 
JRussell  V.  AUen,  Id,  163-173,  and  cases  cited;  Raley  v.  Uma- 
taia  Co.  15  Or.  173,  182,  3  Am.  St.  Rep.  142;  2  Perry  on 
Trusts,  §§  700,  701,  687,  722,  709;  Story's  Ei^uity,  §§  1164, 
1181,  1173;  2  Kent,  285;  Hunt  v.  Fowler,  121  III.  269;  Re- 
foi-med  Dutch  Church  v.  MoU,  7  Paige,  77,  32  Am.  Dec.  613; 
Bislwp^s  Residence  Co.  v.  Hudson,  91  Mo.  671. 

Raleigh  Stott,  for  Respondent. 

The  devise  was  not  a  jmblic  charity.  *'  If  in  a  gift  for  private 
benefit  the  cestui  que  trust  are  so  uncertain  that  they  cannot  be 
identified  or  cannot  come  inJto  court  and  claim  the  benefit  conferred 
upon  them  the  gift  will  fail  and  resvM  to  the  donor,  Ms  heirs  or 
legal  representatives."  (2  Perry  on  Trusts,  §§  687, 712, 729, 730, 
732 ;  Stratton  v.  Physio-SIedical  College,  149  Mass.  505, 14  Am. 
St.  Rep.  442 ;  Raley  v.  Umatilla  Cb.  15  Or.  172,  3  Am.  St.  Rep, 
142;  Cox  V.  Walker,  26  Me.  504;  Attorney^  General  y.  Soule,  28 
Mich.  153;   White  v.  Howard,  46  N.  Y.  144.) 

Bean,  J. — On  March  12, 1883,  Truman  P.  Powers  executed 
his  last  will  and  testament,  which  among  other  devises  and  be* 
quests,  contained  the  following: 

**  Sixth,  I  give,  devise  and  bequeath  to  Christian  Leinen- 
weber,  of  the  town  of  Upper  Astoria,  Clatsop  county,  Oregon, 
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and  William  Wadhams,  of  the  city  of  Portland,  Multnomah 
county,  Oregon,  and  the  survivor  of  them,  unless  the  same 
shall  be  conveyed  by  me  prior  to  my  death,  blocks  Nos.  57, 
49,  85  and  99,  and  lots  Nos.  3  and  4,  in  block  No.  37,  in  the 
town  of  Upper  Astoria,  Clatsop  county,  Oregon,  as  laid  out 
and  recorded  by  John  Adair,  and  twenty  acres  of  land  in  a 
square  tract  out  of  the  N.  E.  corner  of  the  S.  E.  quarter  of 
John  Adair's  donation  land  claim,  in  trust  for  the  sole  use, 
benefit  and  behoof  of  the  First  Presbyterian  Church  of  the 
town  of  Upper  Astoria,  Clatsop  county,  Oregon,  as  laid  out 
and  recorded  by  John  Adair,  and  which  said  lots,  blocks 
and  tract  of  land  are  devised  and  bequeathed  for  the  sole 
and  express  purpose  of  having  erected  and  built  on  said  lots 
3  and  4,  in  said  block  37,  in  said  town  of  Upper  Astoria,  a 
Presbyterian  Church,  to  be  known  and  designated  as  'the 
First  Presbyterian  Church  of  the  town  of  Upper  Astoria,' 
for  the  use  of  the  society  of  said  First  Presbyterian  Church, 
and  of  a  parsonage  for  the  sole  use  and  benefit  of  the  pastor 
in  charge  of  said  First  Presbyterian  Church,  and  to  the 
furnishing  said  church  and  parsonage  wdth  suitable,  neat 
and  substantial  furniture. 

"  And  for  the  purpose  of  fulfilling  and  carrying  out  said 
trust,  I  hereby  direct,  authorize  and  empower  my  said 
executors,  Christian  Leinenweber  and  William  Wadhams^ 
and  the  survivor  of  them,  without  any  order  of  the  probate 
court  of  Clatsop  county,  Oregon,  to  sell  any  and  all  said  lots 
or  tracts  of  land,  except  lots  3  and  4,  in  block  37,  for  such 
sums  of  money  as  shall  to  them  seem  just  and  right,  and  to 
give  to  the  purchaser  or  purchasers  of  said  lots  or  tracts  of 
land,  or  any  part  or  portion  thereof,  all  necessary  bonds, 
deeds  and  conveyances  therefor. 

"  And  all  sums  of  money  so  realized  by  my  executors  and 
the  survivor  of  them,  shall  be  loaned  by  them  on  good  real- 
estate  security  until  four  years  from  the  date  of  my  decease, 
and  at  which  said  date  said  money  shall  be  applied  by  my 
said  executors  to  the  erection  of  a  Presbyterian  Church  to 
b©  known  and  designated  as  the  First  Presbyterian  Church 
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of  the  town  of  Upper  Astoria,  for  the  use  of  the  society  of 
the  said  First  Presbyterian  Church  and  of  the  parsonage,  for 
the  sole  use  of  the  pastor  in  charge  of  said  First  Presbyterian 
Church,  to  the  furnishing  said  church  and  parsonage  with 
suitable  furniture. 

"And  after  the  erecting  and  furnishing  of  said  church 
and  parsonage,  said  trust  shall  wholly  cease  and  determine 
in  my  said  executors  and  the  survivors  of  them,  and  said 
trust  shall  thereupon  vest  m  and  be  carried  on  by  the  board 
of  trustees  of  said  First  Presbyterian  Church  of  the  town  of 
Upper  Astoria,  and  by  their  successors  in  office. 

"And  if,  after  the  said  church  and  parsonage  shall  be 
erected  and  furnished,  any  money  shall  be  left  from  the 
proceeds  of  the  sale  of  tracts  and  lots  of  land  or  of  any 
portion  thereof,  or  if  any  of  said  lots  or  tracts  of  land  shall 
remain  unsold,  then,  aud  in  that  event,  said  trust  shall 
cease  and  determine  as  to  said  money  and  unsold  property 
as  well  as  to  said  church  and  parsonage,  and  church  and 
parsonage  furniture,  and  to  said  lots  3  and  4  in  said  block 
37  on  which  said  church  and  parsonage  shall  be  built,  in 
my  said  executors  and  the  survivor  of  them,  and  shall  vest 
and  remain  in,  and  be  carried  on  by  the  board  of  trustees 
of  said  First  Presbyterian  Church  of  Upper  Astoria,  Clatsop 
county,  Oregon,  and  their  successors  in  office,  in  trust  to  the 
said  board  of  trustees  and  their  successors  in  office,  for 
the  purpose  of  advancing  and  propagating  the  Christian 
religion  through  the  agency  of  the  Presbyterian  Church. 

"And  I  desire  and  direct  that  my  executor.  Christian 
Leinenweber,  should  be  elected  and  added  to  said  board  of 
trustees  of  said  First  Presbyterian  Church  of  Upper  Astoria 
for  the  term  of  his  natural  life,  or  during  his  pleasure,  to 
enable  him  the  better  to  assist  in  the  carrying  out  of  my 
wishes  as  set  out  in  this  bequest.  This  bequest  is  for  the 
benefit  of  my  grandchildren,  to  interest  them  in  working 
for  and  supporting  and  believing  in  the  Church  and  Gospel 
of  our  Lord  and  Savior  Jesus  Christ,  to  whom,  with  the 
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Father  and  the  Holy  Ghost,  be  glory  and  honor,  dominion 
and  power,  world  without  end.    Amen. 

"And  to  enable  all  in  the  vicinity  of  Upper  Astoria  to 
enjoy  the  privileges  of  that  glorious  Gospel,  which,  to  hear 
aright,  is  everlasting  life. 

"Seventhy  all  the  rest,  residue  and  remainder  of  my 
estate,  both  real,  personal  and  mixed,  of  w^hich  I  shall  die 
seized  and  possessed,  after  the  payment  of  all  my  just  debts 
and  all  the  expenses  of  my  last  sickness  and  burial,  I 
give,  devise  and  bequeath  unto  my  adopted  aud  beloved 
daughter,  Mary  Leinenweber,  in  fee  simple  to  the  said  Mary 
Leinenweber." 

At  the  time  of  Powers'  death,  in  July,  1883,  there  was  no 
First  Presbyterian  Church  or  any  Presbyterian  Church  organ- 
ization, association  or  society  in  Upper  Astoria,  nor  has  any 
such  Church  been  organized  or  established  since  his  death. 

The  contention  of  respondent  is,  that  the  devise  to  Wad- 
hams  and  Leinenweber  was  a  private  trust  and  not  a  public 
charity,  and  there  being  no  certain  specified  beneficiaries  in 
existence  at  the  time  of  the  testator's  death,  is  void.  The 
requisites  of  a  valid  private  trust  and  one  for  a  charitable 
use  are  materially  different.  In  the  former,  there  must  not 
only  be  a  certain  trustee  who  holds  the  legal  title,  but  a  cer- 
tain specified  cestui  que  tinistj  clearly  identified  or  made  capa- 
ble of  identification  by  the  terms  of  the  instrument  creating 
the  trust,  while  it  is  an  essential  feature  of  the  latter  that 
the  beneficiaries  are  uncertain — a  class  of  persons  described 
in  some  general  language,  often  fluctuating,  changing  in  their 
individual  members  and  partaking  of  a  quasi  public  character. 
Indeed,  it  is  said  a  public  charity  begins  where  uncertainty  in 
the  recipient  begins.  (2  Poraeroy,  Eq.  §  1018;  2  Perry  on 
Trusts,  §  687;  Baley  v.  Umatilla  County,  15  Or.  172,  3  Am.  St. 
Rep.  142.)  When  the  object  and  purposes  for  which  a  trust 
is  intended  to  be  created  are  once  determined  to  be  charitable, 
very  different  rules  from  those  that  are  applied  in  adminis- 
tering and  establishing  private  trusts  will  be  applied,  in  order 
to  give  effect  to  the  intention  of  the  donor  and  establish  the 
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charity.  In  a  private  trust,  if  the  cestui  que  trusts  are  so 
uncertain,  or  are  so  incapable  of  taking  that  they  cannot  be 
identified,  or  cannot,  by  legal  or  equitable  proceedings,  claim 
the  benefit  conferred  upon  them,  the  gift  will  fail  and  revert 
to  the  donor  or  bis  heirs.  But  if  a  gift  is  made  for  a  public 
charitable  purpose,  it  is  immaterial  that  the  cestui  que  trusts 
are  indefinite  or  uncertain,  or  that  the  trustee  is  uncertain 
or  incapable  of  taking.  Courts  of  equity  look  with  favor 
upon  all  such  trusts,  and  endeavor  to  carry  them  into  eflFect 
if  it  can  be  done  consistently  with  the  rules  of  law.  With 
regard  to  the  origin  and  extent  of  the  equitable  jurisdiction 
over  charitable  trusts  in  this  country,  there  is  the  utmost 
conflict  of  judicial  utterances  in  the  earlier  cases.  The  opin- 
ion seems  formerly  to  have  prevailed  that  the  peculiar  equi- 
table jurisdiction  over  charities,  except  where  a  trust  valid 
by  the  ordinary  rules  of  law  and  equity  was  created,  was 
derived  solely  from  the  statute  of  43  Elizabeth,  chap.  4.  It 
was  so  held  by  the  supreme  court  of  the  United  States  in  the 
case  of  Baptist  Association  v.  Harty  4  Wheaton,  1;  but  in  the 
case  of  Vidal  v.  Girard  Ex.  2  Howard,  126,  the  court  had 
occasion  to  re-examine  the  question ;  and  after  an  able  and 
exhaustive  argument  by  eminent  counsel,  in  a  learned  opin- 
ion delivered  by  Justice  Story,  practically  overruled  the  case 
of  Baptist  Association  v.  Harty  and  held  that  courts  of  equity 
have  jurisdiction  over  charitable  trusts  as  part  of  their  ordi- 
nary jurisdiction  over  trusts  and  independently  of  the 
statute  of  Elizabeth.  The  doctrine  of  this  case  has  generally 
been  recognized  as  the  law  wherever  the  system  of  charitable 
trusts  has  been  accepted  at  all.  (2  Pomeroy's  Eq.  §  1028,  and 
note;  2  Perry  on  Trusts,  694;  Howe  v.  WT&on,  91  Mo.  45,  60 
Am.  Rep.  226.)  It  may  then  be  stated  as  a  proposition  sup- 
ported by  the  great  weight  of  authority  in  this  country,  that 
courts  of  equity  in  the  various  states,  where  they  are  not  pro- 
hibited by  statute,  exercise  an  original  inherent  jurisdiction  over 
dbaritable  trusts,  and  apply  to  them  the  rules  of  equity,  together 
with  such  other  rules  as  may  be  applicable  under  the  laws  of 
the  several  states;  and  this  they  do  by  virtue  of  their  inherent 


280  Pennoyer  v.  Wadhams.  [Sup.  Ct. 

Opinion  of  the  Court— Bean,  J. 

powers,  without  reference  to  whether  the  statute  of  Elizabeth 
has  been  adopted  in  their  state. 

Many  definitions  or  attempted  definitions  of  a  legal  charity 
are  to  be  found  in  the  books,  only  a  few  of  which  will  be 
given  here.  Mr.  Binney,  in  his  great  argument  in  the  case 
of  Vidal  V.  Girard  Ex,,  sujira,  defined  a  pious  or  charitable 
gift  to  be  "whatever  is  given  for  the  love  of  God,  or  for  the 
love  of  your  neighbor  in  the  catholic  and  universal  sense — 
given  from  these  motives  and  to  these  ends — free  from  the 
stain  or  taint  of  every  consideration  that  is  personal,  private 
or  selfish.  The  love  of  God  is  the  basis  of  all  that  is 
bestowed  for  His  honor,  the  building  up  of  His  church,  the 
support  of  His  ministers,  the  religious  instructions  of  man- 
kind. The  love  of  his  neighbor  is  the  principle  that  prompts 
and  consecrates  all  the  rest."  This  definition  was  approved 
by  the  supreme  court  of  Pennsylvania.  {Price  v.  Mancelly 
28  Penn.  23.)  In  Ould  v.  Washington  Hospital,  95  U.  S.  311^ 
Mr.  Justice  Swayne  said:  "A  charitable  use,  when  neither 
law  nor  public  policy  forbids,  may  be  applied  to  almost 
anything  that  tends  to  promote  the  well-doing  or  well-being 
of  social  man."  A  more  concise  and  practical  definition  is 
probably  "  a  gift  to  a  general  public  use,  which  extends  to 
the  rich  as  well  as  the  poor."  {Coggeshail  v.  Pdton,  7  Johns. 
Ch.  294,  11  Am.  Dec.  471;  Mitford  v.  Beynolds,  1  Phil.  Ch. 
191;  Peinn  v.  Carey,  24  How.  465.)  Mr.  Justice  Gray,  in  the 
case  oF  JacJcson  v.  Pliil/ips,  14  Allen,  556,  has  given  a  definition 
which  seems  to  include  all  the  facts  and  circumstances  aud  all 
varieties  of  charity  under  the  law  and  leaves  nothing  to  be 
added.  In  his  words:  "A  charity,  in  the  legal  sense,  may  be 
more  fully  defined  as  a  gift  to  be  applied  consistently  with  exist- 
ing laws  for  the  benefit  of  an  indefinite  number  of  persons, 
either  by  bringing  their  minds  or  hearts  under  the  influence 
of  education  or  religion,  or  by  relieving  their  bodies  from 
disease,  suffering  or  constraint,  or  by  assisting  them  to 
establish  themselves  in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessening  the  burdens 
of  government.     It  is  immaterial  whether  the  purpose  is 
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called  charitable  in  the  gift  itself,  if  it  is  so  described  as  to 
show  that  it  is  charitable  in  its  nature."  Trusts,  for  the 
support  of  public  worship  and  religious  instruction,  have 
always  been  held  charitable.  In  Perry  on  Trusts,  §  701, 
referring  to  the  fact  that  the  Euglish  statute  43  Elizabeth 
makes  no  reference  to  religious  use  except  the  "repair  of 
churches,"  it  is  said:  "But  in  a  Christian  community  of 
whatever  variety  of  faith  or  form  of  worship  there  would  be 
little  need  of  a  statute  to  declare  gifts  for  religious  uses  to 
be  charitable.  Therefore  both  before  and  since  the  statute, 
gifts  for  the  advancement,  spread  and  teaching  of  Chris- 
tianity, or  for  the  convenience  and  support  of  worship,  or  of 
the  ministry,  have  been  held  charitable."  Mr.  Pomeroy 
says:  "The  support  and  propagation  of  religion  is  clearly  a 
charitable  use.  This  includes  gifts  for  the  erection,  mainte- 
nance and  repair  of  church  edifices,  the  maintenance  of 
worship,  the  support  of  clergymen,  the  promotion  and  pro- 
mulgation of  religious  doctrines  and  beliefs  in  any  manner 
by  the  Church  or  by  associations,  the  aid  of  missionary,  bible 
and  other  religious  societies,  and  all  other  objects  and 
purposes  which  are  really  religious."  (2  Pomeroy  Eq.  §  1021.) 
Adopting  the  language  of  Lewis,  C.  J.,  in  the  case  of  Price 
v.  Maxwell,  supra,  "  a  charitable  use  is  not  always  a  religious 
one,  but  we  know  of  no  religious  use  which  could  be 
regarded  at  all  as  free  from  superstition  that  is  not  included 
in  the  definition  of  a  charitable  use."  Gifts  for  the  erection 
of  a  house  for  public  worship,  or  for  the  use  of  the  ministry, 
constitute  a  public  charity  when  it  appears  to  be  some 
benefit  to  be  conferred  upon  or  duty  to  be  performed  towards 
either  the  public  at  large  or  some  part  thereof,  or  an  indefi- 
nite class  of  persons.  {Potter  v.  Thornton,  7  R.  I.  252; 
Johnson  V.  Majjne,  4  Iowa,  180;  2  Perry  on  Trusts,  §  701; 
Beckwith  v.  The  Rector,  69  Ga.  564.)  Tested  by  all  the 
definitions  and  descriptions  of  charities  found  in  the  text- 
books and  the  illustrations  furnished  by  the  decided 
cases,  it  is  clear  that  the  devise  to  Wadhams  and  Leinen- 
weber    was    for  a    public    charity.      Its  object   was   the 


282  Pennoykr  v.  Wadhams.  [Sup.  Ct 

Opinion  of  the  Court— Bean,  J. 

advancement  of  religion  through  the  erection  of  a  house  for 
the  public  worship  of  God  and  supplying  a  dwelling-house 
for  the  minister  thereof,  or,  as  the  donor  himself  states  it, 
"for  the  purpose  of  advancing  and  propagating  the  Christian 
religion  through  the  agency  of  the  Presbyterian  Church." 
It  is  "to  be  applied  consistently  with  existing  laws  for  the 
benefit  of  an  indefinite  number  of  persons  by  bringing  their 
hearts  and  minds  under  the  influence  of  religion,"  and 
therefore  has  all  the  requisites  of  a  valid  charitable  trust. 
Section  732,  Perry  on  Trusts,  cited  by  counsel  for  respondent, 
does  not  in  any  way  conflict  with  this  doctrine.  In  that 
section,  Mr.  Perry  is  only  discussing  the  remedy  for  an  abuse 
of  the  trust  or  misemployment  of  the  funds,  and  not  of  the 
validity  of  a  trust  for  religious  purposes,  as  will  readily  be 
seen  by  an  examination  of  the  entire  section  and  the  author- 
ities referred  to  by  him.  The  donor  in  this  case  was  a  devout 
and  active  member  of  the  Presbyterian  Church,  and  had 
been  since  the  early  settlement  of  this  coast  He  for  many 
years  resided  in  Upper  Astoria,  and  had  possessed  an  intense 
desire  for  the  establishment  of  a  Church  of  his  chosen  belief 
in  that  place.  But  during  his  life-time  he  was  doomed  to 
disappointment;  but  when  he  came  to  arrange  for  the  final 
disposition  of  his  property  after  death,  still  cherishing  that 
desire  and  being  anxious  that  those  who  should  reside  in  his 
adopted  town  after  him  might  enjoy  the  privileges  and 
blessings  of  which  he  had  been  deprived,  made  this  provision 
in  his  will.  His  intention  is  clear  and  definitely  expressed. 
The  object  to  which  he  desired  that  particular  portion  of  his 
property  to  be  applied  is  clearly  stated.  It  is  the  duty  of  a 
court  of  equity  to  carry  out  his  intention,  if  it  can  be  done 
consistently  with  existing  laws. 

It  is  also  claimed  that  the  devise  in  this  case  is  invalid 
because  there  was  no  cestui  que  trust  in  existence  capable  of 
taking  at  the  time  of  the  donor's  death,  nor  is  there  now. 
In  disposing  of  this  question,  it  is  well  to  keep  in  view  the 
fact  that  we  have  a  living  trustee  in  whom  the  testator 
vested  the  property  with  specific  direction  as  to  its  disposi- 
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tion.  This  is  not  a  case  where  the  bequest  is  for  charity 
generally,  or  where  there  is  no  one  in  ease  capable  of  taking 
at  the  time  of  the  testator's  death.  In  Perry  on  Trusts, 
§  719,  it  is  said :  "  There  is  a  wide  distinction  between  a 
gift  to  charity  and  a  gift  to  a  trustee  to  be  by  him  applied 
to  charity.  In  the  first  case,  the  court  has  only  to  give  the 
fund  to  charitable  institutions,  which  is  a  mere  ministerial 
or  prerogative  act;  in  the  second  case,  the  court  has  juris- 
diction over  the  trustee,  as  it  has  over  all  trustees,  to  see 
that  he  does  not  commit  a  breach  of  his  trust,  or  apply  the 
funds  in  bad  faith  or  to  purposes  that  are  not  charitable." 
A  gift  in  trust  for  a  public  charity  not  in  existence  at  the 
date  of  the  gift,  and  the  beginning  of  whose  existence  is 
uncertain,  has  repeatedly  been  held  valid  by  the  courts  of 
this  country.  In  Rassd  v.  AUeUy  107  U.  S.  163,  a  grant  to 
John  S.  Homer  and  his  successors  in  trust  for  the  use  and 
benefit  of  the  Russell  Institute  of  St.  Louis,  Missouri,  was 
held  to  be  a  charitable  gift  valid  against  the  donor's  heirs, 
although  the  institution  was  neither  established  nor  incor- 
porated in  the  life-time  of  the  donor  or  of  Allen.  In  Jones 
v.  Habersham^  107  U,  S.  174,  a  bequest  "to  the  first  Christian 
Church  erected  or  to  be  erected  in  the  village  of  Telfairville, 
in  Burke  county,  or  to  such  persons  as  may  become  trustees 
of  the  same,"  was  held  valid  as  a  charitable  bequest.  In 
Seda  V.  Huble,  75  Iowa,  429,  9  Am,  St.  Rep.  495,  a  devise  was 
made  to  certain  persons  in  trust  for  the  benefit  of  the  Catholic 
Church  on  the  testator's  farm;  and  directed  that  they  and  their 
suooessors  should  invest  said  mone^  safely  for  the  benefit  of 
the  Church.  It  was  held  that  the  bequest  was  for  a  charitable 
use  clearly  defined,  and  that  the  title  to  the  money  vested 
in  the  trustees,  and  it  was  immaterial  that  the  beneficiary 
Church  was  not  and  could  not  be  incorporated,  and  that  the 
bequest  was  not  invalid  on  the  ground  that  there  was  no 
one  to  call  the  trustees  to  an  account  for  the  misuse  of 
the  funds. 

In  Schmidt  v.  Hess,  60  Mo.  591,  a  grant  of  land  to  a  Church 
was  held  valid  as  a  charity,  and  although  the  Church  was  at 
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the  time  of  the  grant  unincorporated  so  that  no  grantee  was 
then  in  esse  capable  of  taking  it,  and  although  the  language 
used  indicating  the  intent  may  be  obscure,  yet  equity  will 
effectuate  the  trust.  To  the  same  effect,  see  Inglis  v.  Sailors 
Sung  Harbor,  3  Peters,  99 ;  McDonogh  v.  Murdoch^  15  Howard, 
367;  Ould  v.  Washington  Hospital,  95  U.  S.  303;  MiUer  v. 
Cliittcnden,  2  Iowa,  315;  S.  C.  4  Iowa,  252;  Attorney-General  v. 
Chester,  1  Brown's  Ch.  389;  2  Perry  on  Trusts,  §§  730,  736; 
Vidal  V.  Girard,  2  How.  126;  Johnson  v.  Mayne,  4  Iowa,  180; 
Owmming  v.  Trustees,  64  Ga.  105.  No  case  was  cited  in  the 
argument,  and  our  research  has  failed  to  furnish  one,  where 
a  court  of  equity  has  refused  to  effectuate  a  trust  for  public 
or  charitable  purposes,  when  the  fund  is  given  to  a  trustee 
competent  to  take,  and  when  the  charitable  use  is  so  far 
defined  as  to  be  capable  of  being  specifically  executed.  The 
property  in  this  instance  is  given  to  a  charitable  use  in  every 
respect  consistent  with  law  and  public  policy.  The  object  is 
specific  and  definite  and  capable  of  being  carried  into  effect 
according  to  the  intention  of  the  donor.  The  property  is 
given  to  a  trustee  capable  of  taking  the  estate  for  the  benefit 
of  the  beneficiaries  named.  The  trust  is  so  far  expressed 
and  defined  that  it  can  be  enforced  by  virtue  of  the  inherent 
powers  of  a  court  of  equity.  The  beneficiaries  are  a  weli- 
ascertained  society  of  individuals  whose  rights  when  organ- 
ized and  established  will  ever  remain  a  proper  subject  of 
easy  and  accurate  judicial  inquiry  and  determination.  The 
devise  is,  therefore,  not  like  an  undefined  gift  to  charity, 
where  there  is  no  trustee  nor  any  designated  cestui  que  trust, 
which  many  of  the  coutts  in  this  country  have  refused  to 
uphold.  Nor  is  this  a  grant  to  a  trustee  for  charity  generally. 
The  trust  is  fully  expressed  and  clearly  defined.  An  active 
duty  is  imposed  upon  the  trustees  in  res{>ect  to  the  manage- 
ment, disposition  and  use  of  the  property.  They  are  given 
power  to  sell  and  dispose  of  the  property  and  invest  the 
proceeds  in  a  specific  way.  The  bc^quest  is  accompanied 
with  a  designation  of  the  purpose  to  which  it  is  to  be  applied, 
which,  as  we  have  already  seen,  is  a  charitable  object    The 


Jan.  1891.]    Miller  v.  Southern  Pacific  Co.  285 

Points  decided. 

beneficiaries  are  an  indefinite  number  of  persons.  In  fact, 
it  presents  all  the  requisites  of  a  valid  public  charity.  The 
gift  was  immediate  and  absolute,  and  it  is  clear  the  testator 
meant  that  no  part  of  the  property  devised  to  Wadharas  and 
Leinenweber  should  ever  go  to  his  heirs  at  law  or  be  applied 
to  any  object  than  that  to  which  he  has  devoted  it  by  the 
devise  in  question. 

It  follows,  therefore,  that  the  decree  of  the  court  below 
must  be  reversed,  and  a  decree  entered  here  foreclosing 
plaintiff's  mortgage,  and  directing  that  the  real  estate 
described  in  the  mortgage  belonging  to  defendant  Mary  H, 
Leinenweber  be  first  sold ;  and  if  the  proceeds  arising  from 
such  sale  be  insufficient  to  satisfy  the  amount  due  them  and 
the  costs  of  this  suit,  then  the  property  devised  to  defendant 
Wadhams  in  trust  be  sold,  or  sufficient  thereof  in  order  to 
satisfy  said  balance,  and  that  appellant  recover  his  costs  in 
this  court  and  the  court  below. 


[Filed  January  6.  1891.] 

EMMA  MILLER,  Administratrix,  v.  SOUTHERN 
PACIFIC  CO. 

Mastcr  and  Skrv ant— Master's  Duty  Cannot  Bx  Avoided  by  Delegation.— Any 
duty  which  the  master  is  required  to  perform  for  the  safety  and  protection  ot  his 
senrants  cannot  be  delegated  to  any  servant  of  any  grade,  so  as  to  exempt  the 
master  from  liability  to  a  servant  who  has  been  injured  by  its  non -performance. 

Caur  Required  op  Railroad  Company  —  Inspection  of  Trace  —  Safety  of  Employe.— 
It  is  the  duty  of  a  railroad  company  to  keep  its  roadbed  and  track,  rolling  stock, 
machinery  and  appliances  in  good  and  safe  condition ;  to  cause  as  frequent  and 
thorough  Inspection  of  these  as  can  be  done  consistently  with  the  conduct  of  its 
business,  for  the  purpose  of  discovering  any  defects  that  may  occur  from  accidental 
causes,  or  the  effects  of  wear  and  tear,  or  the  progress  of  decay :  to  exercise  care  in 
the  selection  of  its  servants,  and  in  their  retention  in  its  service ;  and  to  adopt  such 
rules  and  regulations  as  are  calculated  to  guard  against  accidents,  and  to  make  the 
servants  in  its  employ  reasonably  safe. 

SirrrcHMAN— Doty  to  Notify  Company.— It  Is  the  duty  of  a  switchman  to  operate  the 
switch,  and  see  that  it  properly  adjusts  ihe  rails,  so  that  the  trains  may  pass  with 
safety.  The  act  he  performs  involves  no  duty  of  construction  or  repair,  or  other 
duty  in  regard  to  the  switches  of  the  road,  if  out  of  repair,  or  unfit  for  use,  whether 
by  wear  or  tear,  or  by  the  criminal  interference  of  strangers,  than  to  promptly 
notify  the  company  of  its  condition,  so  that  it  may  be  repaired,  or  iu  place  supplied. 

Law  and  Contract— Regulations.— It  is  the  law.  in  the  absence  of  express  contract, 
that  establishes  the  relation  of  the  parties,  creating  him  agent  or  representative  of 
the  master  who  performs  duties  which  the  law  itself  makes  it  incumbent  on  the 
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master  to  perform,  and  not  the  mles  or  regulations  of  the  company  desired  for 
the  guidance  of  its  servants,  and  to  secure  reasonable  safety  in  the  conduct  of 
its  business. 

Fkllow-Skrv ANT'S  RisK.— The  co-oi)eration  of  the  switchman  Is  necessary  to  the  suc> 
cessAil  management  of  the  trains,  and  employes  upon  the  train  In  the  common 
serTlce  assume  the  riBk  of  the  negligent  discharge  of  his  duty. 

Tekspass  by  Stbakger.— Where  the  trial  court  refused  to  admit  as  evidence  the 
indictment  and  Judgment  of  the  conviction  of  one  W.  A.  Hill  for  the  killing  of  the 
plaintiff's  intestate  by  disarraDging  a  switch  on  the  defendant's  railroad,  and  cer. 
tain  confessions  he  had  made  to  one  Dr.  Davis,  upon  the  ground  that  such  evidence 
was  res  irder  aiiot  acta ;  held,  no  error. 

Marion  county :  R.  P.  Boise,  Judge. 

Defendant  appeals.    Reversed. 

E.  C.  Bronaugh,  for  Appellant. 

A  railroad  company  is  not,  as  toward  its  employes  engaged 
in  operating  its  trains,  an  insurer  of  the  safety  or  soundness 
or  proper  condition  of  repair  of  its  track  or  switches,  but  is 
only  liable  to  them  for  such  defects  therein  as  it  knew,  or  by 
the  exercise  of  such  reasonable  care  might  have  known,  to 
exist,  and  might  by  such  care  have  prevented  or  remedied. 
(2  Rorer  on  Railroads,  834, 1200;  Pierce  on  Railroads,  370; 
Elliott  V.  St.  Louis,  etc.  R  Co,  67  Mo.  272;  Columbus,  etc.  R 
Go.  V.  Troeach,  68  111.  545,  18  Am.  Rep.  578.) 

And  in  any  event,  a  railroad  company  is  not  liable,  when  it 
uses  due  care,  for  a  mistake  of  judgment  in  the  choice  of 
machinery  and  mode  of  constructing  the  road.  (Pierce  on 
Railroads,  371,  372,  373;  King  v.  Boston,  etc.,  R.  Cb.  9  Cush. 
112 ;  Ladd  v.  New  Bedford  R,  Co.  119  Mass.  412,  20  Am.  Rep. 
331;  2  Rorer  on  Railroads,  1199.) 

Nor  is  there  any  evidence  tending  to  show  that  the  appellant 
knew  the  switch  to  be  out  of  order,  unless,  if  the  switch  had 
been  tampered  with  before  the  I^banon  locomotive  passed 
through  it,  Huston  was  negligent  in  not  discovering  the  fact, 
and  he  stood  in  the  relation  of  vice-principal  to  Miller,  so  that 
his  negligence  was  the  negligence  of  appellant.  (2  Rorer  on 
Railroads,  1198,  1199;  OreenUaf  v.  IlL  Cent.  R.  Co.  29  Iowa, 
14,  4  Am.  Rep.  181;  Wonder  v.  Bolt.  &  Ohio  R.  Co.  32  Md. 
411,  3  Am.  Rep.  143;  3  N.  Y.  S.  585;  6  N.  Y.  S.  605.) 

The  employes  of  a  railroad  company  engaged  in  ojierat- 
ing  one  of  its  tr;^ins  are  fellow-servants  of  employes  of  the 
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same  company  engaged  in  operating  another  of  its  trains; 
and  both  are  fellow-servants  with  another  employe  whose 
duty  it  is  to  repair  track;  and  if  one  of  such  employes  be 
injured  through  the  negligence  of  the  other,  the  company  is 
not  liable  for  such  injury.  (McKinney  Fel.-Serv.  §  141,  p. 
307  and  p.  282;  2  Thomp.  Neg.  1037, 1038;  2  Rorer  on  Rail- 
roads, 1193  to  1197;  Pierce  on  Railroads,  361, 362;  Manville 
V.  Cleveland  &  T.  R,  Co.  11  Ohio  St.  417;  Pittsburg,  etc,  R 
Co.  V.  Devinineyy  17  Ohio  St.  197;  Michigan  Cent.  R  Co,  v 
Dolan,  32  Mich.  510;  Hayes  v.  Western  R  Co.  3  Gush.  270; 
LouisfoiUe,  etc.  R.  Co.  v.  Robinson,  4  Bush.  507;  Slaiterly  v. 
Toledo,  etc.  R.  Co.  23  Ind.  81;  8  Am.  and  Eng.  Ry.  Ca.  171 
and  p.  150;  112  U.  S.  377;  23  Blatchf.  422;  63  Wis.  91;  33 
Minn.  218;  Boldt  v.  JV.  Y.  etc.  R.  Co.  18  N.  Y.  432;  Coon  v. 
Syracuse,  etc.  R.  Co.  5  N.  Y.  492;  Toner  v.  Chicago,  etc.  R 
Co.  69  Wis.  188,  31  N.  W.  Rep.  104;  Gafney  v.  N.  Y.,  etc., 
R.  Co.  15  R.  I.  546,  7  Atl.  Rep.  284;  26  Fed.  Rep.  837; 
141  Mass.  664;  Van  Wickle  v.  Manhattan  R.  Co.  32  Fed.  Rep. 
278,  and  p.  893;  Naylor  v.  N.  Y.  Cent.,  etc.,  R.  Co.  33  Fed. 
Rep,  801,  and  35  Fed.  Rep.  40;  McKaig  v.  Northern  Pac.  R. 
Co.  42  Fed.  Rep.  288,  and  39  Fed.  Rep.  19,  20;  Van  Avery  v. 
Union  Pac.  R.  Co.  55  Fed.  Rep.  40;  Randall  v.  Railroad  Co. 
109  U.  S.  478;  McMaster  v.  111.  Cent  R.  Co.  4  So.  Rep.  59; 
60  Miss.  977;  67  Ala,  206;  35  N.  W.  Rep.  582.) 

Nor  did  any  rule  of  the  company  operate  to  change  this  well- 
established  principle.  (Louisville,  etc.,  R.  Co.  v.  Martin,  87 
Tenn.  398,  10  S.  W.  Rep.  772;  Leubke  v.  Chicago,  etc.,  R.  Co. 
63  Wis.  91,  53  Am,  Rep.  266.) 

In  order  that  the  master  shall  be  held  liable  to  one  of  his 
servants  for  the  neglect  or  failure  of  another  of  his  servants  to 
perform  a  duty  imposed  upon  him,  or  the  performance  of  which 
is  intrusted  to  him,  the  duty  must  be  one  which  the  master 
himself  undertakes  or  is  obligated  to  perform  in  behalf  of  the 
first-named  servant.  (Anderson  v.  Bennett,  16  Or.  524-527, 
8  Am.  St.  Rep.  311.) 

A  switch-tender  and  a  locomotive  engineer  are  fellow-servants, 
and  the  company  is  not  liable  to  the  latter  for  the  carelessness 
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of  the  former  in  the  management  of  the  switches  or  for  neglect 
to  observe  its  rules.  (Eidieler  v.  St.  Paul  Fwndture  Co.  40 
Minn.  263,  41  N.  W.  Rep.  975;  Famcell  v.  Bostcm  &  W.  R.  R. 
Co.  4  Met.  (Mass.)  49,  38  Am.  Dec.  339;  2  Thomp.  Neg.  924; 
Slatterly's  Admr.  v.  Toledo,  etc.,  R.  Co.  23  Ind.  81 ;  Toner  v. 
Chicago,  etc.,  R.  Co.  69  Wis.  188,  31  N.  W.  Rep.  104,  and  33 
N.  W.  Rep.  433;  Gafney  v.  Nov  York,  etc.,  R.  Co.  15  R.  I. 
546,  7  Atl.  Rep.  284;  Peterson  v.  Chicago,  etc.,  R.  Cd.  64  Mich. 
621,  34  N.  W.  Rep.  260;  Amour  v.  ILOm,  111  U.  S.  313.) 

So  as  to  an  engineer  and  a  section  man  engaged  in  repairing 
the  company's  road.  (^Foster  v.  31inn.,  etc.,  R.  Co.  14  Minn.  360; 
Coon  V.  Syracuse,  etc.,  R.  Co.  5  N.  Y.  492 ;  Wlmalan  v.  Had 
River,  etc.,  R.  Co.  8  Ohio  St.  249 ;  Murray  v.  St.  Louis,  etc.,  R.  Co. 
98  Mo.  573,  14  Am.  St.  Rep.  661;  White  v.  Keiinm,  9  S.  E. 
Rep.  1082 ;  Byrnes  v.  N.  Y.,  etc.,  R.  Co.  113  N.  Y.  251 ;  Naylor 
V.  New  York  Cent.,  etc.,  R.  Co.  33  Fed.  Rep.  801 ;  RandaU  v- 
•  Bait.  &  Ohio  R.  Co.  109  U.  S.  478.) 

The  law  only  requires  ordinary  and  reasonable  care  from  a 
railroad  company,  as  to  its  employes,  in  furnishing  a  safe  track 
and  keeping  it  in  repair;  nor  does  it  imjwse  upon  the  company 
the  duty  of  keeping  some  one  constantly  guarding  its  track 
and  switches,  in  order  to  warn  approaching  trains  if  they  get 
out  of  repair.  {Mackin  v.  Boston,  etc.,  R.  Co.  135  Mass.  201, 
46  Am.  Rep.  456;  2  Thomp.  Neg.  982;  Leonard  v.  CoUins,  70 
N.  Y.  94.) 

The  record  of  HilVs  conviction  for  causing  the  death  of 
Miller  by  wrecking  the  switch  was  prima  faci^  evidence  of 
the  facte  thereby  established.  {Maybee  v.  Avery,  18  John. 
352;  Mead  v.  Boston,  3  Cush.  404.) 

R.  WiMiams  and  Charles  K  Carey,  for  Respondent 

The  duty  to  keep  and  naaintain  safe  instrumentalities  is 
an  absolute  and  personal  duty,  which  the  master  cannot 
escape  by  entrusting  it  to  an  agent  or  servant.  {Railroad 
Company  v.  Ross,  112  U.  S.  377 ;  Flike  v.  Boston  &  Albany  R. 
R.  53  N.  Y.  551;  Dick  v.  Railroad  Co.  38  0.  S.  389;  L.  M. 
R.  R  V.  Stevens,  20  Ohio,  431,;  Drymala  v.  Thompson,  26 
Minn.  40 ;  Bessex  v,  Chicago,  etc  R.  R.  45  Wis.  477 ;  Pantzar 
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V.  Tilly  Foster  Iron  3fine,  99  N.  Y.  368 ;  Ki^eger  v.  Louisville^ 
etc.,  By.  Go.  Ill  Ind.  51 ;  C.  JS.  &  Q.  R.  R.  Co,  v.  Avei^,  109 
111.  314;  Ford  v.  FUchburg  R.  R.  110  Mass.  240, 14  Am.  Rep. 
698;  Shannyy.  Androscoggin  Mills^  Q^  Me.  420;  Northern  Fa-- 
cijic  R.  R.  V.  Herbert,  116  U.  S.  642 ;  Bessex  v.  Chi.  &  N.  W.  Ry. 
45  Wis.  477;  Gilmore  v.  NoHheim  Pacific  R.  R.  18  Fed.  Rep. 
867 ;  Snmo  v.  Housatonic  Ry.  Co.  8  Allen,  441 ,  85  Am.  Doc.  720 ; 
Wedgwood  v.  Chicago  &  N.  W.  Ry.  41  Wis.  477;  Tra.Hh  v.  Cal 
SoiUhem  R.  R.  53  Cal.  96 ;  Hough  v.  Railway  Co.  100  U.  S.  213.) 

Lord,  J. — This  is  an  action  to  recover  damages  brought 
by  the  plaintiff,  as  administratrix  of  the  estate  of  her  hus- 
band, J.  W.  Miller,  deceased,  under  section  371,  Hill's  Code, 
for  the  death  of  the  intestate,  who  was  killed  on  the  night 
of  the  28th  of  July,  1889,  by  the  derailing  of  an  engine  of 
which  he  was  engineer,  in  the  employ  of  the  defendant. 
His  death  is  alleged  to  have  been  caused  by  the  negligence 
of  the  defendant  and  its  agents  in  suffering  a  certain  switch 
at  Lebanon  Junction,  on  the  line  of  the  road,  to  be  out  of 
order,  so  that  in  operating  it  the  rails  did  not  form  a  con- 
tinuous line,  whereby  the  engine  was  thrown  from  the  track 
and  he  was  so  badly  injured  that  he  died  the  next  day. 

After  denying  these  facts  the  defendant  alleges  as  a  separate 
defense:  (1)  That  the  derailing  of  the  engine  was  caused 
by  one  W.  A.  Hill,  who,  immediately  before  the  engine  was 
thrown  from  the  track,  criminally,  and  without  the  knowl- 
edge of  the  defendant,  broke  and  disarranged  said  switch, 
whereby  the  rail  was  thrown  out  of  line  so  that  the  engine 
in  passing  at  that  place  was  derailed  and  the  intestate 
mortally  injured;  (2)  that  if  any  agent  or  servant  of  the 
defendant  was  guilty  of  negligence  which  caused  the  injury 
of  the  plaintiff's  intestate,  he  was  a  fellow-servant  of  the 
intestate  Miller;  and  (3)  that  the  injury  was  caused  by  the 
criminal  act  of  one  W.  A.  Hill,  a  stranger  to  defendant, 
combined  with  the  negligence  of  said  Miller  and  his  fellow- 
servants.  Issue  being  joined  on  this,  a  trial  was  had  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff,  and 
from  which  this  appeal  is  brought 

XX  OJt.— If. 
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At  the  close  of  the  evidence  for  the  plaintiff,  the  defend- 
ant interposed  a  motion  for  a  judgment  of  nonsuit,  which, 
the  trial  court  refusing,  is  assigned  as  error. 

The  evidence  tended  to  show  that  the  overland  train,  on 
which  the  plaintiff's  intestate  was  acting  as  engineer  of  the 
locomotive  drawing  such  train,  was  derailed  at  a  switch 
about  one  and  a  half  miles  south  of  Albany,  a  little  after  9 
o'clock  on  the  evening  of  Sunday,  July  28, 1889;  that  the 
locomotive  was  overturned,  and  Miller  was  caught  in  or 
under  it,  whereby  he  was  so  badly  bruised  and  scalded  by 
the  escaping  steam  that  he  died  the  next  day;  that  the  train 
reached  Albany  about  8:40  o'clock  P.  M.,  and  stopped  there 
twenty  minutes  for  supper;  that  shortly  after  its  arrival  the 
Lebanon  locomotive,  in  charge  of  Conductor  Huston,  left 
Albany  on  the  main  track  to  the  Lebanon  switch.  On 
reaching  the  switeh,  Huston's  locomotive  was  halted  until 
a  brakeman  aboard  of  it  could  throw  the  switch,  and  let  his 
locomotive  pass  from  the  main  track  to  the  Lebanon  branch 
track;  that  it  was  after  dark,  necessitating  the  use  of  a 
lantern,  and  that  when  he  attempted  to  move  the  switch, 
so  as  to  throw  the  rails  in  position  for  the  passage  of  the 
locomotive,  something  interfered  with  the  shoving  over  of 
the  switch-rails,  whereupon,  taking  his  lantern  to  discover 
the  cause  of  it,  he  found  clamped  between  the  rails  a  stone, 
and  that  to  remove  it  he  had  to  return  to  the  switch-lever 
and  throw  it  back  into  the  same  j)osition  it  had  occupied 
before  he  touched  it,  but  that  in  doing  so  he  observed  the 
rails  came  properly  back  into  place  for  t)ie  main  line;  that 
he  went  and  threw  the  stone  from  the  track,  and  then 
returned  the  switch-lever  without  further  difficulty  into 
position  for  the  passage  of  the  locomotive  from  the  main 
track  to  the  Lebanon  branch  track;  that  the  locomotive 
passed  through  and  he  then  threw  the  switeh  back  into 
proper  position  for  the  passage  of  trains  on  the  main  track, 
but  that  he  did  not  observe  at  the  time  whether  or  not  the 
rails  obeyed  the  switch  and  came  back  into  line  with  the 
rails  of  the  main  track,  but  supposed  that  they  did.    Huston » 
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however,  who  was  on  the  locomotive  at  the  time,  and  about 
twenty  feet  distant  from  the  switch,  testified  that  he  did 
notice  and  observe  that  the  rails  at  that  time  came  into  line 
with  the  rails  of  the  main  track ;  that  he  was  able  to  observe 
the  movements  of  the  rails  by  the  brakeman's  lantern,  which 
shone  on  the  bright  surface  of  the  rails;  that  the  switch 
was  then  locked  by  the  brakeman,  who  remounted  the  loco- 
motive, and  it  moved  on  towards  Lebanon.  In  a  few 
minutes  after  this  Miller  came  on  the  main  track  with  his 
engine  and  train  from  Albany,  and  when  within  about  fifty 
feet  of  the  switch,  observed  that  the  switch-rail  was  not  in 
line  with  the  main  track  rail  adjoining  to  and  next  beyond 
it  on  the  south,  but  it  was  then  too  late  to  stop  the  train, 
and  the  locomotive  was  derailed,  whereby  Miller  was  so 
badly  injured  that  he  died  the  next  day. 

The  cause  of  the  accident  was  due  to  the  fact  that  a 
draw-bat  of  the  switch  was  out  of  place,  the  linch-pin  being 
out,  so  that  the  rails  had  not  come  back  to  place  when 
the  brakeman  had  adjusted  the  switch  after  the  engine 
going  to  Lebanon  passed  it.  The  construction  of  the  switch 
was  such  that  two  iron  rods  attached  to  it  passed  from  it 
through  the  switch-rail.  One  of  the  rods  pushed  the  T-rail 
over  into  line  with  the  rails  on  the  branch  line,  when 
desired,  and  the  other  rod  pulled  the  rail  back,  when  it  was 
necessary,  into  line  with  the  rails  on  the  main  track.  Each 
rod  had  an  iron  eye  or  ring  on  the  end  next  to  the  switch, 
which  fitted  into  a  shank,  and  was  held  in  it  by  an  iron  pin 
or  split-key,  passing  through  a  hole  in  the  outer  end  of  the 
shank.  An  iron  washer  worked  between  the  eye  of  the  rod 
and  the  split-key,  so  that  the  eye  of  the  rod  could  not  be 
slipped  oflF  of  the  shank  without  first  drawing  the  split-key 
out  of  its  hole  and  removing  the  washer  from  off  the  shank. 
When  the  switch  was  examined,  soon  after  the  accident,  it 
was  found  that  the  switch  indicated,  or  at  least  appeared  to 
have  been  tampered  with  prior  to  the  accident,  either  before 
or  after  the  Lebanon  locomotive  passed  through  the  switch. 
The  rod  which  should  have  pulled  the  switch-rail  back  into 
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line  with  the  rails  on  the  main  track  had  been  taken  off  of 
its  shank  and  dropped  to  the  ground.  The  split-pin  which 
had  held  that  rod  in  place  on  its  shank  was  not  found,  but 
the  washer  which  worked  between  the  split-pin  and  the 
rod's  eye  had  been  put  back  on  the  shank  aftfer  the  rod  was 
removed  off  it.  There  is  no  other  testimony  than  this  tend- 
ing to  show  how  long  the  switch  had  been  so  disarranged 
before  the  accident  occurred,  or  that  the  defendant  company 
knew,  or  by  the  exercise  of  reasonable  diligence  ought  to 
have  discovered,  that  the  switch  had  been  tampered  with, 
or  was  not  in  proper  working  order,  before  the  time  when 
the  accident  occurred. 

Numerous  exceptions  were  taken  to  instructions  asked 
and  refused  and  to  instructions  given  by  the  trial  court,  and 
to  the  refusal  to  admit  certain  testimony  relative  to  the  con- 
fession and  conviction  of  one  W.  A.  Hill  for  tampering  with 
and  disarranging  the  switch  which  caused  the  accident,  but 
all  the  questions  involved  may  be  reduced  to  two,  namely: 
(1)  Whether  Conductor  Huston  or  the  brakeman  who 
operated  the  swatch  occupied  the  position  of  vice-principal  to 
the  plaintiff's  intestate.  Miller,  so  that  his  negligence  in  fail- 
ing to  discover  that  the  switch  was  disarranged  was  the 
negligence  of  the  company,  and  rendered  it  liable  for  the 
injury  he  sustained;  and  (2)  whether  the  trial  court  erred 
in  refusing  to  allow  the  judgment  roll  of  the  circuit  court  of 
the  state  of  Oregon  for  Linn  county,  showing  the  indictment 
and  conviction  of  W.  A.  Hill  for  the  killing  of  the  said  John 
W.  Miller  by  disarranging  a  switch  on  the  road  of  the  defend- 
ant, and  thereby  causing  the  locomotive  to  be  derailed  in 
Linn  county  on  July  28, 1889,  to  be  received  in  evidence,  or 
to  allow  Dr.  Davis,  a  witness  for  the  defendant,  to  answer 
certain  questions  as  to  whether  he  (W.  A.  Hill)  ever  confessed 
or  admitted  to  him  that  he  interfered  with  or  broke  the 
switch  on  the  occasion  under  consideration.  These  will  be 
considered  in  the  order  stated. 

There  was  a  general  rule  of  the  company  providing  that 
conductors  would   be  held   personally  responsible  for  the 
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proper  adjustment  of  switches  used  by  their  trains,  and  it 
was  claimed  that  the  effect  of  this  rule  was  to  create  Huston 
vice-principal  of  Miller  as  between  the  latter  and  the  com- 
pany. The  argument  for  the  plaintiff  proceeds  upon  the 
assumption  that  the  switch  was  broken  and  disarranged 
when  the  Lebanon  locomotive  used  it,  and  that  Huston  had 
devolved  upon  him  the  duty  of  seeing  that  the  switch  was 
properly  adjusted,  which  being  a  personal  duty  the  company 
owed  to  Miller,  that  the  negligence  of  Huston  in  failing  to 
discover  that  the  switch  was  out  of  order  was  the  negligence 
of  the  company,  and  rendered  it  liable  for  the  injurious 
consequences  which  ensued.  The  rule  was  a  proper  and 
needful  regulation,  and  obedience  to  it  was  well  calculated 
to  insure  safety,  but  it  was  not  designed  to  create  any  new 
or  distinct  liability  other  than  the  law  established.  As  a 
rule,  it  did  not  operate  to  change  the  rule  of  law  which 
governed  the  relation  of  the  parties  and  fixed  their 
liabilities.  The  conductors  were  not  expected  to  perform 
the  duties  of  switchmen — some  one  under  them,  usually  a 
brakeman,  discharged  this  duty,  by  their  direction;  and  the 
object  of  the  rule  in  making  them  responsible  was  to  secure 
the  best  possible  performance  of  the  duty  of  a  switchman 
to  insure  safety  in  operating  the  trains!  It  added  no  new 
or  other  element  to  the  legal  relation  of  the  parties  con- 
cerned than  already  existed.  The  whole  duty  combined 
and  to  be  performed  in  this  regard,  by  conductor  and 
switchman,  in  operating  the  switch,  only  constituted  the 
proper  discharge  of  the  duty  of  a  switchman.  It  is  not  the 
duty  of  the  master,  "as  with  a  personal  sight  and  touch," 
to  operate  the  switches  on  the  road.  "It  is  utterly  imprac- 
ticable  so  to  do,  and  a  brakeman  or  fireman  on  a  train 
knows  that  it  is  as  well  as  any  person  connected  with  the 
business."  And  Folger,  J.,  said :  "  The  duty  of  the  master 
is  performed  when  he  provides  beforehand,  and  makes 
known  to  his  servants,  rules  explicit  and  efficient,  which,  if 
observed  and  followed  by  all  concerned,  will  bring  personal 
notice  to  every  one  entitled  to  it"  (Slater  v.  Jewett,  85  N.  Y, 
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61,  39  Am.  Rep.  627);  and  in  the  present  case,  "if  followed 
and  observed,"  will  bring  safety  and  security,  as  was  intended 
by  the  rule.  But  the  act  performed  was  that  of  a  switchman, 
his  duty  being  to  operate  the  switch  and  adjust  the  rails,  and 
the  object  of  the  rule  was  to  secure  its  proper  performance,  or  to 
avoid  its  negligent  discharge  to  insure  safety.  It  was  its  negli- 
gent discharge  which  caused  the  injury.  It  is,  then,  the  char- 
acter of  the  act  to  which  we  must  look  to  determine  the  legal 
relations  of  the  parties  concerned.  That  act  involved  the 
duty  of  a  switchman,  which  was  to  operate  and  properly 
adjust  the  switch,  a  duty  which  could  not  properly  be  per- 
formed without  discovering  any  failure  of  the  switch  to 
properly  adjust  the  rails.  In  the  case  at  bar  the  duty  was 
to  operate  the  switch  and  pass  the  locomotive  on  the  branch 
track,  and  then  adjust  it  so  that  the  south-bound  train 
coming  on  the  main  track  would  have  a  continuous  line  at 
that  point.  A  like  duty  would  have  devolved  upon  any 
switchman  who  might  have  been  detailed  and  stationed  at 
that  switch,  and  which  counsel  claim  ought  to  have  been 
done  to  guard  against  the  switch  being  tampered  with  and 
disarranged.  The  duty  of  a  switchman  is  to  operate  the 
switch,  and  see  that  it  properly  adjusts  the  rails,  so  that  the 
trains  may  pass  with  safety;  and  it  is  the  negligent  dis- 
charge of  this  duty  with  which  we  are  to  deal. 

We  begin  by  saying  that  the  principle  that  any  duty 
which  the  master  is  required  to  perform  for  the  safety  and 
protection  of  his  servants  cannot  be  delegated  to  any  servant 
of  any  grade  so  as  to  exempt  the  master  from  liability  to  a 
servant  who  has  been  injured  by  its  non-performance,  can- 
not be  questioned.  Nor  can  it  be  questioned  that  among 
these  duties  are  not  included  the  dut}'  of  a  railroad  company 
to  keep  its  road-bed  and  track,  rolling-stock,  tools,  machinery 
and  appliances  in  good  and  safe  condition;  to  cause  as  fre- 
quent and  thorough  inspection  of  these  as  can  be  done 
consistently  with  the  conduct  of  its  business  for  the  purpose 
of  discovering  any  defects  that  may  occur  from  accidental 
causes,  or  the  effects  of  wear  and  tear,  or  the  progress  of 
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decay;  to  exercise  care  in  the  selection  of  its  servants,  and 
in  their  retehtion  in  its  service;  and  to  adopt  such  rules  and 
regulations  as  are  calculated  to  guard  against  accidents,  and 
to  make  the  servants  in  its  employ  reasonably  safe.  Our 
inquiry  then  is:  Was  the  character  of  the  act  performed 
by  the  servant  such  an  act  as  the  law  implies  a  contract 
duty  upon  the  part  of  the  master  to  perform? — for  if  it 
was,  then  such  servant,  in  respect  to  that  act,  ceases  to  be  a 
servant,  and  becomes  an  agent  or  vice-principal. 

Now,  the  case  presented  is  not  negligence  of  a  switch- 
man in  leaving  a  switch,  safe  and  suitable  as  an  appliance, 
open  and  misplaced,  whereby  a  like  accident  would  have 
liappened,  but  negligence  in  failing  to  discover  that  a  switch 
had  been  put  out  of  order  by  some  extraneous  circumstances, 
so  that  it  did  not  operate  to  adjust  the  line  as  it  ought,  and 
was  supposed  to  have  done.  In  one  case,  the  negligence 
consists  in  leaving  a  switch,  sound  and  suitable  for  its  pur- 
poses, open  and  misplaced;  and  in  the  other,  in  leaving  the 
switch  open  and  misplaced,  because  the  switch,  having  been 
put  out  of  order,  did  not  operate,  and  that  fact  was  not 
observed.  But  in  either  case  the  switchman  would  seem 
equally  derelict  or  negligent,  for  the  duties  of  his  employ- 
ment require  him  to  see  that  the  switch  moves  the  rails, 
and  puts  them  where  it  is  designed  that  they  should 
go  for  the  operation  of  the  trains;  and  this  duty,  when 
properly  performed,  necessarily  includes  the  observance  of 
any  failure  of  the  switch  to  operate  or  perform  its  office  in 
adjusting  the  rail. 

Taking  the  view  of  the  facts  as  claimed  by  the  plaintiff, 
his  position  is  that  the  switch  was  tampered  with  or  put  out 
of  order  before  the  Lebanon  locomotive  passed  over  it.  Nor 
is  it  claimed  that  the  switch  was  not  originally  a  safe  instru- 
mentality, and  suitable  for  its  purpose,  or  that  a  sufficient 
length  of  time  elapsed  since  the  switch  was  disordered  to 
charge  the  defendant  with  notice  of  its  condition;  but  the 
claim  is  that  the  employe,  upon  whom  was  devolved  the 
duties  of  a  switchman,  stood  for  the  master  in  the  perform- 
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ance  of  that  duty,  and  that  when  the  Lebanon  engine  passed, 
the  switch  being  out  of  order,  if  such  employe  had  exercised 
ordinary  care  in  the  performance  of  this  duty,  he  would  have 
seen  that  the  switch  did  not  operate  and  adjust  the  rails, 
and  examined  the  cause.of  it  and  discovered  its  disordered 
condition,  and  prevented  the  accident.  Counsel  admit  that 
such  employe  or  servant  may  be  a  fellow-servant  of  Miller  in 
the  performance  of  some  of  his  duties,  but  they  say  that  "in 
the  duty  of  maintaining  a  switch  in  order  as  a  safe  instrumen- 
tality for  the  performance  by  Miller  of  his  duty  within  the 
line  of  his  hazardous  employment,  he  was  not  a  fellow- 
servant";  citing  Ford  v.  Railroad  Q).  110  Mass.  2G0,  14  Am, 
Rep.  598,  in  which  the  court  says:  "The  agents  who  are 
charged  with  the  duty  of  8up[)lying  safe  macliinery  are  not  in 
the  true  sense  of  the  rule  relied  upon,  to  be  regarded  as  fellow- 
servants  of  those  who  are  engaged  in  operating  it."  But 
can  it  be  said  that  a  switchman  or  employe  upon  whom  is 
devolved  the  duty  of  a  switchman  is  charged  with  the  duty 
of  maintaining  a  switch  in  order  as  a  safe  instrumentality 
— that  is,  if  the  switch  is  out  of  order,  to  repair  it  or  to 
supply  a  new  one  when  necessary?  It  is  no  doubt  true  that 
such  a  duty  devolves  upon  the  defendant  as  master,  or  any 
servant  to  whom  it  delegates  the  duty,  to  exercise  care  not 
only  in  the  construction  but  the  maintenance  in  repair  of  its 
switches  as  well  as  its  tracks,  road-beds,  bridges,  and 
trestles,  etc.  The  reason  is  that  these  are  personal  duties, 
which  the  company  is  legally  bound  to  perform,  and  owes 
to  its  employes  operating  its  trains  over  the  road;  but  when 
the  company  delegates  such  duties  to  its  servants  it  is  liable 
for  the  negligent  performance  of  such  duties.  Hence,  as 
Mr.  McKinney  says:  "  A  section  boss  in  charge  of  a  squad 
of  hands  working,  altering,  and  lepairing  the  road,  or  one 
of  his  subordinates,  can  in  no  sense  be  regarded  as  a  fellow- 
servant  of  employes  operating  trains  over  the  road,  so  as  to 
exempt  the  company  from  liability  for  their  negligence  in 
leaving  the  track  defective.  The  company  delegates  to  these 
employes  the  performance  of  a  duty  which  the  law  makes  it 
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incumbent  on  the  company  to  perform,  i,  e.,  that  of  furnish- 
ing a  reasonably  safe  track  and  road-bed,  and  keeping  it  in 
repair,  and  it  is  liable  for  the  negligent  performance  of  this 
duty."  (McKinney  on  Fel.  Serv.  §  136,  and  note  of  authorities.) 
If  we  take  the  character  of  the  act  performed  by  such 
servant  to  determine  whether  he  is  an  agent  or  representative 
of  the  company  or  a  fellow-servant,  what  is  there  in  the  act 
of  operating  a  switch  so  as  to  properly  adjust  the  rails  for 
the  passage  of  trains  which  may  be  considered  in  any  sens6 
to  impose  or  delegate  the  duty  to  such  employe  to  furnish 
construct,  keep,  or  maintain  in  repair  such  switch?  How- 
ever liberally  we  may  construe  the  rule  as  to  co-servants,  it 
is  diflScult  to  perceive,  if  the  rule  itself  is  to  remain,  that  a 
servant  engaged  in  the  operation  of  a  switch  is  a  represen- 
tative of  the  master,  or  other  than  a  fellow-servant  engaged 
in  a  common  employment  for  the  successful  management  of 
the  trains.  The  act  he  performs  involves  no  duty  of  con- 
struction or  repair,  or  other  duty  in  regard  to  the  switches 
of  the  road  if  out  of  repair  or  unfit  for  use,  whether  by  wear 
and  tear  or  by  the  criminal  interference  of  strangers,  than 
to  promptly  notify  the  company  of  its  condition,  so  that  it 
may  be  repaired  or  its  place  supplied.  It  is  the  law,  in  the 
absence  of  express  contract,  that  establishes  the  relation  of 
the  parties  creating  him  agent  or  representative  of  the 
master  who  performs  duties  which  the  law  itself  makes  it 
incumbent  on  the  master  to  perform,  and  not  the  rules  or 
regulations  of  the  company,  which  are  designed  for  the 
guidance  of  its  servants,  and  to  secure  reasonable  safety  in 
the  conduct  of  its  business.  The  failure  to  make  proper 
rules  and  regulations  adapted  to  the  proper  management  of 
a  hazardous  business  might  render  a  railroad  company 
liable,  but  the  object  of  the  rules  is  not  to  alter  or  aflPect  the 
legal  relation  of  the  servant.  In  this  regard  the  defendant 
was  not  negligent.  It  had  promulgated  a  rule  designed  to 
secure  safety  in  the  passing  of  trains,  and  to  remind  its 
servants  of  their  responsibility!  and  to  enforce  the  obser- 
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vance  of  care  in  the  proper  adjustment  of  its  switches  when 
used. 

"It  may  be  conceded,"  said  Johnson,  J.,  "that  it  is  the 
duty  of  a  railroad  corporation  to  prescribe,  either  by  means 
of  time-tables  or  by  other  suitable  modes,  regulations  for 
running  their  trains  with  a  view  to  their  safety;  but  it  is 
obvious  that  obedience  to  these  regulations  must  be  intrusted 
to  the  employes  having  charge  of  the  trains.  Such  obedience 
is  matter  of  executive  detail,  which,  in  the  nature  of  things, 
no  corporation  or  general  agent  of  a  corporation  can  person- 
ally oversee,  and  as  to  which  employes  must  be  relied  on." 
{Rose  V.  Railroad  Co.  58  N.  Y.  221.)  It  is  not  the  rule,  but 
the  legal  relation  which  the  parties  sustained  to  each  other, 
whether  co-servants  or  not,  which  determines  the  liability 
of  the  company.  The  case  stands  in  this  wise:  As  the 
switch  was  originally  safe  and  suitable  as  an  instrumentality, 
and  the  evidence  indicates  that  it  was  tampered  with  and 
put  out  of  order  before  the  Lebanon  train  passed,  and  there 
is  none  tending  to  show  that  by  the  exercise  of  reasonable 
care  and  diligence  the  company  knew  or  ought  to  have 
known  that  it  was  so  disarranged  and  not  in  proper  working 
order,  so  as  to  affect  it  with  notice  of  its  condition,  then, 
unless  the  employe  upon  whom  was  devolved  the  duty  of  a 
switchman  represented  the  company,  and  is  chargeable  with 
notice  of  its  disordered  condition,  the  plaintiff  has  no  stand- 
ing ground.  The  necessities  of  the  case  require  that  such 
employe  shall  be  considered  as  a  representative  of  the  com- 
pany in  the  negligent  performance  of  this  duty  to  affect  it 
with  liability.  It  is  therefore  claimed  that  it  was  the  duty 
of  such  employe  to  maintain  the  switch  in  good  order  as  a 
i=afe  appliance  for  the  passage  of  trains,  which,  being  the 
duty  of  the  company,  the  company  must  be  considered  as 
constructively  present  in  the  person  of  the  switchman  when 
he  operated  it  and  left  it  misplaced,  and  is  chargeable  by 
reason  thereof  with  notice  of  its  condition,  and  his  negli- 
gence in  not  discovering  it  was  the  negligence  of  the  company. 

But  we  have  already  shown  that  no  duty  of  constructing, 
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repairing  or  maintaining  in  good  order  such  appliances  is 
delegated  to  such  employe,  or  that  he  is  invested  with  any 
power  or  authority  in  the  premises  other  than  performing 
the  duty  of  a  switchman ;  and  there  being  no  evidence  to 
charge  the  company  with  notice  of  its  disarranged  condition, 
except  through  such  employe,  the  company  is  entitled  to  be 
considered  as  having  performed  its  duty,  unless  he  was  its 
agent  or  representative,  so  as  to  affect  the  company  with 
notice,  and  render  it  liable  for  his  negligent  discharge  of 
the  duty  of  a  switchman.  That  a  switchman  is  a  fellow- 
servant  to  the  employes  on  the  train  has  been  so  frequently 
held  as  seems  to  admit  of  little  doubt.  McKinney  on  Fell. 
Serv.  §  138,  says:  "The  co-operation  of  the  switchman  is 
necessary  to  the  successful  management  of  the  trains,  and 
employes  upon  the  train  in  the  common  service  assume  the 
risk  of  the  negligent  discharge  of  his  duty."  In  Roberta  v. 
Railroad  Co.  33  Minn.  218,  the  train  ran  off  the  track  in 
consequence  of  a  misplaced  switch,  negligently  left  open  by 
a  switchman,  thereby  causing  the  death  of  a  baggage-master 
on  the  train.  The  court  held  that  the  switchman  and 
baggage-master  were  fellow-servants  within  the  rule,  exempt- 
ing the  company  from  liability.  In  Brovm  v.  Railroad  Co. 
68  Cal.  176,  the  court  says:  "The  engineer  and  switch- 
tender,  although  on  duty  in  separate  departments,  were,  in 
the  discharge  of  their  duties,  under  the  same  general 
employment;  and  for  the  negligence  of  the  fellow-servant 
of  the  intestate  the  defendant  is  not  liable/^ 

In  Harvey  v.  Railroad  Co.  88  N.  Y.  484,  an  engine  attached 
to  a  train  on  defendant's  road  was  thrown  from  the  track  by 
a  misplaced  switch,  which  the  switchman  had  neglected  to 
close,  he  being  engaged  at  the  time  in  conversation  with 
another.  The  plaintiff's  intestate,  who  was  a  fireman  on 
the  engine,  was  killed.  The  court  says:  "This  is  a  plain 
case.  It  is  evident  that  the  cause  of  the  injury  was  the  neg- 
lect of  the  switchman  to  properly  adjust  the  switch  after 
using  it  to  pass  the  local  freight.  As  the  switchman  must 
bo  deemed  to  have  been  the  co-servant  of  the  plaintiff's 
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intestate,  the  plaintiff  cannot  recover,  unless  some  neglect 
of  the  defendant,  as  principal,  also  contributed  to  produce 
the  injury."  In  Naylor  v.  Railroad  Co.  33  Fed.  Rep.  801,  in 
an  action  against  a  railway  company  for  the  death  of  the 
plaintiff's  intestate,  who  was  an  engineer,  it  appeared  that 
the  death  was  caused  by  the  negligence  of  a  switchman, 
who  left  a  switch  open;  held,  that  the  engineer  and  the 
switchman  were  fellow-servants.  In  Randall  v.  Railroad  Co. 
109  U.  S.  483,  it  was  held  that  a  brakeman  working  a  switch 
for  his  train  on  one  track  in  a  railroad  yard  is  a  fellow- 
servant  with  the  engineer  of  another  train  of  the  same 
corporation.  Mr.  Justice  Gray,  who  delivered  the  opinion 
of  the  court,  said:  "The  general  rule  is  now  firmly  estab- 
lished that  one  who  enters  the  service  of  another  takes  upon 
himself  the  ordinary  risks  of  the  negligent  acts  of  his 
fellow-servants  in  the  course  of  the  employment.  *  *  * 
Persons  standing  in  such  relation  to  one  another,  as  did  this 
plaintiff  and  the  engine-man  of  the  other  train,  are  fellow- 
servants  according  to  the  very  great  preponderance  of 
judicial  authority  iu  this  country,  as  well  as  the  uniform 
course  of  decision  in  the  house  of  lords  and  in  the  English 
and  Irish  courts,  as  is  clearly  shown  by  the  cases  cited  in 
the  margin";  citing  numerous  authorities.  In  Slattery'a 
Adm'r  v.  Railroad  Co.  23  Ind.  81,  it  was  held  that  a  brake- 
man  on  a  train  and  one  whose  duty  it  is  to  attend  a  switch 
are  engaged  in  the  same  general  undertaking,  and  the  com- 
pany is  not  liable  to  one  for  an  injury  caused  by  the  negli- 
gence of  the  other.  In  Railroad  Co.  v.  Henry,  7  111.  App. 
322,  it  is  held  that  an  engineer  running  a  switch-engine  and 
and  a  £,witch-tender  are  engaged  in  common  employment, 
and  are  fellow-servants. 

In  Walker  v.  Railroad  Co.  128  Mass.  10,  an  engineer  and 
fireman  were  killed  by  a  misplaced  switch,  which  had  been 
negligently  left  open;  and  upon  an  action  to  recover  dam- 
ages, the  court  below  directed  a  verdict  for  the  defendant, 
which  was  sustained,  the  court  saying:  "The  cause  of 
action  in  each  of  these  cases  was  the  misplacement  of  a 
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switch  through  the  negligence  of  a  fellow-servant  of  the  plaint- 
iff^s  intestate";  citing  Fcn^ell  v.  Railroad  Co?^,  4  Met.  (Mass.) 
49,  38  Am.  Dec.  339;  Gilman  v.  Railroad  G).  10  Allen,  233, 
87  Am.  Dec.  635;  Railroad  Co.  v.  Troesch,  68  III.  545, 18  Am. 
Rep.  578;  Ttnney  v.  Railroad  Co.  62  Barb.  218;  7  Am.  &  Eng. 
Encv.  886,  "Fellow-Servants'' ;  MoKinney  on  Fell.  Serv.  §  138. 
Nor  is  there  anything  decided  in  the  cases  to  which  our  attention 
has  been  specially  called  in  conflict  with  the  principle  we  are 
deciding. 

In  the  case  of  Davis  v.  Railroad  Co.  55  Vt.  84,  45  Am  Rep. 
590,  it  appeared  that  through  the  negligence  of  the  company's 
bridge-builder  in  constructing  and  the  road-master  in  repairing 
a  culvert,  it  washed  out,  whereby  a  foreman  was  killed,  and  the 
court  held  that  the  company  was  liable,  saying:  "The  bridge- 
builder  and  road-master,  while  inspecting  and  caring  for  the  de- 
fectively constructed  culvert,  were  performing  a  duty  which,  as 
between  the  intestate  and  the  defendant,  it  was  the  duty  of  the 
defendant  to  perform.  Their  negligence  therein  was  the  uen^li- 
gence  of  the  defendant."  This  is  but  applying  the  rule  that 
where  the  master  has  intrusted  a  duty  to  a  servant  which  the 
law  devolved  upon  him  to  perform,  such  servant  is  his  repre- 
sentative, and  any  negligence  on  his  part  is  the  negligence  of  the 
master.  Calvo  v.  Railroad  Co.  23  S.  C.  526,  65  Am.  Ro]>.  28, 
was  decided  on  the  same  principle.  There,  a  locomotive  engineer, 
while  running  his  engine,  was  injured  through  the  negligence  of 
a  section-master  and  supervisor  of  the  track-laying  force,  who, 
indi.^regard  of  the  appropriate  signals,  took  up  a  portion  of  the 
track,  and  thereby  derailed  the  engine.  The  court  held  that 
the  true  test  was  whether  this  section-master  was  employed  to 
discharge  the  duties  of  the  master,  and  also  that  it  was  the  duty 
of  the  master  to  provide  a  suitable  and  safe  place  for  his  em- 
ployes to  work  in  and  on,  which  duty  had  in  this  case  been 
committed  t^  the  section-master.  His  negligence  was  therefore 
properly  adjudged  the  negligence  of  the  master. 

The  same  principle  was  recognized  in  the  case  of  Moon  v.  RaU-- 
road  Co.  78  Va.  745, 49  Am.  Rep.  401.  In  that  case  the  decedent 
was  a  brakeman  on  a  material  train,    A  section  gang  at  work  on 
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the  track  failed  to  signal  the  train,  although  it  had  the  rails 
misplaced.  In  consequence,  the  train  was  derailed  and  the 
decedent  so  badly  injured  that  he  died  in  a  few  hours.  The 
court  held  that  the  section-men  and  the  decedent  were  not 
fellow-servants,  saying  that  "when  a  company  delegates  to 
an  agent  or  employe  the  performance  of  duties  which  the 
law  makes  it  incumbent  on  the  company  to  perform,  his 
acts  are  the  acts  of  the  company,  his  negligence  is  the  negli- 
gence of  the  company."  Here  the  section-master  was  in  charge 
of  a  squad  of  men  working,  altering,  and  repairing  the  road — 
duties  personal  to  the  master,  and  which  he  was  legally  bound  to 
perform,  and  consequently  for  which  the  master  was  responsible 
if  negligently  performed  by  the  servant  to  whom  he  intrusted 
them.  The  cases  cited  by  the  court  {Brotliera  v.  Carter ^  52  Mo. 
372,  14  Am.  Rep.  424;  Flike  v.  Railroad  Go.  53  N.  Y.  649, 13 
Am.  Rep.  545;  Cot^coran  v.  Holbrook,  59  N.  Y.  517,  17  Am. 
Rep.  369;  MuUan  v.  SUaimhip  Co.  78  Pa.  St.  25,  21  Am.  Rep. 
2 ;  Ryan  v.  Railroad  Co.  60  111.  171, 14  Am.  Rep.  32)  recognize 
the  same  principle,  and  it  is  not  questioned.  Among  other  cases 
affirming  this  doctrine  are  CDonell  v.  Railroad  Co.  59  Pa.  St. 
239,  98  Am.  Dec.  336;  Railroad  Co.  v.  Carroll,  6  Ilcisk.  347; 
Railroad  Q>.  v.Holt,  29  Kan.  149 ;  Slaier  v.  JeweU,  85  N.  Y.  61. 

In  all  these  cases  the  master  intrusted  a  duty  to  the  servant 
which  the  law  made  it  incumbent  on  him  to  perform,  and 
within  the  meaning  of  the  rule  of  liability  for  negligence,  he 
was  a  representative  of  such  master  in  the  performance  of 
that  duty,  and  not  a  fellow-servant. 

The  duties  of  a  switchman  to  operate  the  switch  and  to 
adjust  it  properly  for  the  passage  of  trains  involve  no  dele- 
gation of  authority  to  furnish,  or  keep,  or  maintain  in  repair 
the  track  or  its  switches,  or  any  of  its  appliances.  No  duty 
of  this  kind  was  confided  to  such  employe,  or  included  in 
the  character  of  the  act  he  performed,  and  without  which 
he  cannot  be  made  a  representative  of  the  company,  so  as 
to  affect  it  with  liability  for  negligence.  It  is  unquestionably 
the  duty  of  the  master  to  every  employe  to  provide  suitable 
appliances,  machinery  and  instrumentalities,  and  a  reason- 
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ably  safe  place  to  perform  his  labor,  and  his  failure  to  do 
so,  whether  by  personal  negligence  or  the  negligence  of  a 
servant  to  whom  he  has  delegated  such  duty,  will  render 
him  liable;  but  the  master  cannot  be  held  liable  for  the 
negligent  performance  of  a  duty  by  a  servant  which  involves 
the  performance  of  no  such  personal  obligation.  If  the  com- 
pany is  to  be  held  liable  for  negligence,  some  other  ground 
must  be  sought  upon  which  to  predicate  it;  for  the  books 
seem  decisive  to  the  point  that  such  a  servant,  engaged  in 
the  performance  of  the  duties  of  a  switchman,  is  not  a  rep- 
resentative of  the  master,  but  a  fellow-servant  of  the  employes 
upon  the  train, — of  the  plaintiff's  intestate, — who  assume  the 
risk  of  his  negligent  discharge  of  his  duties.  While  some 
of  the  authorities  extend  the  rule  further  than  others,  and 
embrace  a  more  numerous  and  various  class  as  fellow-ser- 
vants engaged  in  a  common  employment, — and  further  than 
we  are  inclined  to  extend  it, — ^yet  none  of  them  has  so  limited 
and  restricted  its  operation  as  to  destroy  the  relation  of 
fellow-servants  between  a  switchman  and  the  servants  on 
the  train,  and  consequently  the  master  cannot  be  held  liable 
for  the  negligent  discharge  of  his  duties. 

The  next  objection  relates  to  the  refusal  of  the  court  to 
admit  as  evidence  the  indictment  and  judgment  of  the  con- 
viction of  W.  A.  Hill  for  the  killing  of  the  plaintiff's 
intestate  by  disarranging  a  switch  on  the  defendant's  rail- 
road, and  certain  confessions  it  was  proposed  to  prove  that 
he  had  made  to  Dr.  Davis.  The  court  considered  the 
evidence  as  res  inter  alios  acta,  and  declined  to  admit  it.  It 
was  shown  by  the  evidence  that  Hill  and  his  companions 
applied  to  Conductor  Huston  about  one-half  hour  before  he 
left  Albany  with  his  locomotive  on  that  evening  for  the 
privilege  of  riding  upon  his  locomotive  to  the  farm  at  which 
they  were  working  on  the  line  of  the  Lebanon  branch  of 
the  company's  road,  and  that  Huston  refused  to  allow  them 
to  ride,  as  it  was  contrary  to  the  rules  of  the  company,  and 
that  they  left  and  walked  away  in  the  direction  of  the  switch. 
The  evidence  is  offered  on  the  ground,  as  stated  by  counsel, 
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that  "it  is  a  matter  of  public  notoriety  that  the  switch 
mentioned  in  the  pleadings  was,  on  the  evening  of  the  day 
on  which  this  accident  occurred,  tampered  with  and  disar- 
ranged by  one  W.  A.  Hill  and  his  accomplices,  and  that  as 
a  result  the  train  was  derailed,  and  the  intestate  and  his 
fireman,  Guthrie,  were  mortally  injured;  that  Hill  was  con- 
victed of  the  crime  upon  his  own  confessions,  and  sentenced 
to  the  penitentiary  therefor;  that  his  accomplices  escaped 
because  there  was  no  witness  to  their  acts  except  themselves, 
and  their  confessions  were  ruled  to  have  been  made  under 
such  circumstances  as  to  exclude  them  from  being  given  in 
evidence  against  them;  that,  as  there  was  no  witness  of 
their  subsequent  conduct  to  connect  them  with  the  break- 
ing of  the  switch,  there  was  no  proof  of  it  other  than  by  the 
record  of  Hill's  conviction,"  etc.,  of  which  a  certified  tran- 
script was  offered  in  evidence,  and  ruled  out,  and  the 
defendant  was  left  without  any  evidence  in  support  of  its 
plea.  Counsel  say  that  they  "  have  searched  the  books  in 
vain  for  a  case  in  point,"  but  that  they  have  been  unable  to 
find  any  bearing  on  the  subject.  Their  argument  in  support 
of  its  admission  is  that  the  record  of  the  conviction  of  a 
party  of  a  crime  by  the  public  prosecutor  is  public  property, 
and  may  be  given  in  evidence  whenever  it  becomes  a  fact 
material  to  be  shown  in  connection  with  the  issues  joined  in 
any  other  suit  or  action;  that  it  is  not  conclusive  evidence 
against  whom  it  is  offered,  nor  does  it  estop  him  to  contro- 
vert or  deny  it,  but  that  it  is  prima  facie  evidence  of  the 
facts  thereby  established.  They  cite  Maybee  v.  Avery,  18 
Johns.  352,  and  Mead  v.  Boston,  3  Cush.  404.  The  effect  of 
the  ruling  in  Maybee  v.  Avery,  supra,  can  be  best  understood 
from  Judge  Sutherland's  statement  of  it  in  People  v.  Buck- 
land,  13  Wend.  596,  and  from  which  we  cite.  He  says  that 
Judge  Spencer,  "after stating  the  general  rule  that  in  order 
to  render  a  verdict  and  judgment  competent  evidence  it 
must  be  on  the  same  point,  and  between  the  same  parties  or 
privies,  and  give  the  reason  on  which  the  rule  is  founded. 
He  adverts  to  the  exception  to  the  rule  which  has  already 
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been  noticed,  to  wit,  that  where  the  matter  in  dispute  is  a 
question  of  public  right  all  persons  standing  in  the  same 
situation  as  the  parties  are  aflfected  by  it;  and  he  remarked 
that  in  his  opinion  a  verdict  on  an  indictment  formed 
another  exception,  and  upon  the  same  principle;  that  the 
public  was  the  party  aggrieved,  the  prosecution  was  carried 
on  by  their  officer,  and  that  any  person  might  when  neces- 
sary avail  himself  of  a  conviction.  He  observed  that  the 
plaintiff  in  the  case  could  not  complain,  for  he  had  an 
opportunity  to  cross-examine  the  witnesses,  and  to  produce 
his  testimony,  and  to  reverse  the  judgment  if  erroneous; 
but  that  the  verdict  was  not  conclusive,  and  that  the  plaintiff 
should  have  been  allowed  to  repel  it." 

The  evidence  which  was  objected  to  in  that  case  was  a 
record  of  conviction  for  stealing  two  hens,  but  was  admitted 
by  Judge  Spencer,  who  tried  the  case.  The  plaintiff  then 
offered  to  show  that  the  evidence  on  which  he  was  convicted 
was  false,  and  that  he  in  fact  owned  the  two  hens.  This  was 
objected  to  on  the  ground  that  the  record  of  conviction  was 
conclusive  until  reversed,  which  was  sustained,  and  the  evi- 
dence rejected.  Upon  a  motion  for  a  new  trial,  it  was  held 
that  the  record  of  conviction  was  admissible  in  evidence,  but 
that  it  was  only  prima  facie,  and  that  the  plaintiff  should 
have  been  allowed  to  disprove  the  fact,  and  to  give  evidence 
of  the  falsity  of  the  testimony  on  which  the  conviction  was 
founded.  This  case,  as  Sutherland,  J.,  observed,  "only 
decides  that  a  verdict  and  judgment  on  an  indictment  are 
competent  ^ma/aci€  evidence  against  the  defendant  in  the 
indictment,"  but  he  adds  that  "the  principle  laid  down 
makes  them  competent  evidence  upon  the  point  involved, 
even  between  strangers  to  the  original  proceedings,  and  this 
I  am  inclined  to  think  is  the  true  rule."  In  Mead  v.  Boston, 
3  Cush.  406,  Shaw,  C.  J.,  said:  "The  admission  in  a  civil 
action  of  a  conviction  on  an  indictment  founded  on  a  plea 
of  guilty  is  not  an  exception  to  this  rule.  That  is  received 
not  as  a  judicial  act,  having  the  force  and  effect  of  a  judg- 
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xnent,  but  as  a  solemn  confession  of  the  very  matter  charged 
in  the  civil  action."  (1  Greenl.  Ev.  §  537.) 

But  the  record  of  conviction  offered  in  this  case  was  not 
founded  on  a  plea  of  guilty,  for  Hill  pleaded  not  guilty, 
and  his  confessions  were  proven,  upon  which  he  was  con- 
victed. In  Bromnsword  v.  Edwards,  2  Ves.  Sr.  245,  it  was  held 
that  a  sentence  in  a  criminal  proceeding  cannot  be  used  as 
evidence  in  a  civil  action.  The  lord  chancellor  said :  "  On 
the  trial  the  sentence  was  offered  in  evidence  to  prove  that 
they  were  not  married.  The  whole  court  were  of  the  opin- 
ion that  it  could  not  be  given  in  evidence,  because,  first,  it 
was  a  criminal  matter,  and  could  not  be  given  in  evidence 
in  a  civil  cause;  next,  that  it  was  res  inter  alios  acta,  and 
could  not  affect  the  issue."  In  Gibson  v.  McCarty,  Hardw. 
Cas.  Temp.  311,  a  judgment  of  conviction  for  forgery  was 
offered  in  evidence,  but  it  was  held  that  such  record  of  a 
conviction  in  a  criminal  matter  cannot  be  read  as  evidence 
in  a  civil  suit.  In  Rex  v.  Warden  of  the  Fleets  12  Mod.  339, 
it  was  held  that  a  conviction  of  battery  would  not  be  evi- 
dence in  an  action  for  the  same  battery,  nor  vice  versa;  and 
that  records  of  conviction  or  verdicts  could  not  be  given  in 
evidence  whenever  the  benefit  would  not  be  mutual.  {Pat- 
tersmi  v.  Gaines,  6  How.  586;  1  Greenl.  Ev.  §  537;  Com.  v- 
Lincoln,  110  Mass.  410.)  The  real  ground  is  a  want  of 
mutuality  arising  from  the  parties  not  being  identical;  nor 
are  the  rules  of  decision  and  the  course  of  the  proceedings 
the  same.  While  it  is  true  there  does  seem  to  be  some  privity 
between  the  facts  offered  to  be  established  b)'  the  records  of 
conviction  and  the  fact  in  issue  which  would  make  it  rele- 
vant evidence,  and  receivable  as  such,  yet  it  has  been  thought 
better  for  the  administration  of  justice  to  preserve  the  gen- 
eral rule  which  excludes  verdicts  and  judgments  between 
other  parties  than  to  form  an  exception  to  it  because  of  some 
particular  circumstances.  In  excluding  this  record  we  are 
not  prepared  to  say  that  the  court  erred;  but  for  the  reasons 
already  stated,  the  judgment  must  be  reversed,  and  a  new 
trial  ordered 
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[On  Reheabing. — Cause  remanded  with  direction  to  the 
ooort  helow  to  allow  motion  for  nou-sait.] 
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ELLEN   WEIDER  v.  JOHN  OSBORN  et  al. 

Apmwufi'itATOR— CtoMMON  Law— TiTLB  TO  PBR80MAL  Pbopsbty.— At  common  law  the 
legal  title  to  all  personal  property  of  the  deceassed  Tested  in  the  executor  or  admin- 
istrator with  absolute  power  to  dispose  of  it,  and,  in  the  absence  of  fraud  or 
collusion  between  him  and  the  person  to  whom  he  transferred  it,  the  creditors  or 
next  of  kin  could  not  follow  it  into  the  hands  of  the  alienee. 

Btatutb  Modified— Common  Law.— The  statute  has  curtailed  the  power  of  the  executor 
or  administrator  to  sell  or  dispose  of  the  personal  property  of  the  decedent,  and 
limited  it  to  snch  as  is  yislble  and  tangible,  except  by  an  order  of  the  probate 
court,  either  at  public  or  private  sale,  as  may  be  proyided  therein. 

Choses  in  AcnoN— Vested  in  Executobb.— With  this  difference,  the  power  of  disposi- 
tion of  the  executor  or  administrator  remains  as  at  common  law,  and  the  title  of 
all  choses  in  action  are  Tested  in  him  with  the  authority  to  collect  and  otherwise 
dispose  of  them. 

ExscuTOB  Mat  Sell.- By  force  of  such  power  of  disposition  of  choses  in  action,  an 
executor  or  administrator  may  sell,  or  dispose  of  them  by  indorsement  to  another, 
or  to  a  distributee,  without  an  crde.  of  the  probate  court,  and  such  transfer  passes 
the  title,  so  as  to  enable  the  transferee  or  distributee  to  maintain  an  action  on  them ; 
nor  can  the  makers,  in  the  absence  of  ftaud,  abate  such  action  for  a  want  of 
authority  to  make  the  transfer. 

Benton  county:  R.  S.  Bean,  Judge. 

Defendants  appeal.    Affirmed. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendants  on  a  promissory  note  dated  October  20, 1884, 
made  by  them  and  payable  to  the  order  of  Harrison  Weider^ 
twelve  months  after  date,  with  interest  thereon  at  ten  per 
cent  until  paid.  The  complaiat  alleges  the  execution  of  the 
note,  the  death  of  Harrison  Weider,  intestate,  on  the  5th 
day  of  September,  1886,  the  appointment  of  Geo.  W.  Weider 
as  administrator  of  the  estate  of  Harrison  Weider,  and  hi& 
qualifying  as  such  administrator;  that  the  plaintiff  was  the 
wife  of  Harrison  Weider,  and  that  the  administrator  duly 
assigned  and  transferred  said  promissory  note  to  the  plaintiff 
as  a  part  of  her  distributive  share  of  the  estate,  etc.  The 
answer  admits  the  execution  of  the  note,  but  denies  the 
assignment  alleged  and  the  plaintiff's  ownership  of  said 
note,  etc.  On  the  trial  the  defendants  objected  to  all  evidence 
which  tended  to  show  that  said  note  was  assigned  and  trans- 
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ferred  to  the  plaintiff  as  her  distributive  share  of  said  estate 
by  the  administrator,  which  on  being  overruled  and  excep- 
tions taken,  are  now  assigned  as  error.  There  was  no 
evidence  that- an  order  of  the  probate  court  had  ever  been 
made  directing  such  assignment  and  transfer,  etc.  The  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff",  from 
which  the  present  appeal  is  brought. 

J,  R  Bryson,  and  IK  S,  McFaddm,  for  Appellant 

An  administrator  is  simply  an  officer  of  the  court,  and 
has  no  right  to  dispose  of  the  property  of  the  estate  except 
by  order  of  the  court.  (Hill's  Code,  §  1141;  Schouler  Ex. 
and  Admin.  §§  241,  240,  and  note  2,  §  241;  Beckett  v.  Selaoer, 
7  Cal.  238,  G8  Am.  Dec.  237;  Meeks  v.  Hakn,  20  Cal.  628; 
Qiapfimn  v.  IloUUter,  42  Cal.  4G3;  Winkle  v.  Winkle,  8  Or. 
195;  Freeman,  Void  Judicial  Sales,  §§  9,  10;  Kendall  v.  Miller, 
9  Cal.  691;  I)e  La  Moniagnie  v.  Union  Ins.  Co.  42  Cal.  291; 
WeUs  V.  Chajin,  60  Ga.  677;  Humphreys  v.  laylor,  5  Or.  260; 
HannngUm  v.  La  Rocque,  13  Or.  344.) 

The  acts  of  the  administrator  did  not  amount  to  a  volun- 
tary distribution  even  if  that  doctrine  obtained  in  this  state. 
(Schouler's  Ex.  &  Admrs.  §§  496,  604;  Woerner's  Law  of 
Admrs.  §§  561,  662,  665.) 

SeUi  R.  Hammer f  and  Bingham  &  TfAroy,  for  Respondent. 

An  administrator  has  full  authority  to  indorse  promissory 
notes,  and  the  transferee  will  take  a  good  title  to  the  instrument 
unless  charj^eable  with  knowledge  of  fraudulent  perversion  on 
the  part  of  the  representative.  (7  Am.  and  Eng.  Ency.  Law, 
298 ;  Neh(m  v.  Stollenweixk,  60  Ala.  140-144 ;  Waiing  v.  Lewis, 
63  Id.  630;  Clark  v.  Moses,  50  Id.  326;  Qeveland  v.  Harrison, 
15  Wis.  741-745;  Williams  v.  Ely,  13  Id.  1-5;  Marshall  Co. 
V.  Hanna,  57  Iowa,  372-374;  Cahoon  v.  Moore,  11  Vt.  604- 
605;  Beecher  v.  Buckingham,  18  Conn.  110-121,  44  Am.  Dec. 
680;  Rogers,  Adm.  v.  Zook,  86  Ind.  237;  Hough  v.  Bailey, 
32  Conn,  288-290;  Walker  v.  Craig,  18  III.  116-125;  Speel" 
man  v.  Cuibei'tson,  15  Ind.  441-442;  Thomas  v.  Reister,  3  Id. 
369;    WUsm  v.  Hosier,  7  Ired,  231-233;    WUkins  v.  ElleU^ 
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108  U.  S.  256-259;  Randolph  on  Com.  Paper,  §  441.) 

In  South  Carolina  the  statute  of  which  declares  that  no 
sale  of  personal  property  shall  be  valid  if  made  without 
order  of  court,  it  is  held  that  this  provision  does  not  affect 
the  common  law  right  of  executors  to  sell  the  choses  in 
action.  {Rhame  v.  Lemis,  13  Rich.  Eq.  269-298;  Reynolds  v. 
Rees,  23  S.  C.  438;  Chapman  v.  City  Council  of  Oiarlestoa,  30 
8.  C.  649.) 

Parties  interested  in  an  estate  may  agree  to  voluntary 
distribution.  (2  Woerner,  §  566;  Brown  v.  Forsche,  43  Mich. 
492-497;  Brewster  v.  Baxter,  2  Wash.  135.) 

Such  an  arrangement  may  be  made  after  an  adminis- 
trator is  appointed  as  well  as  before.  {Clark  v.  Clay,  3  N. 
H.  393;  CiUliff  v.  Boyd,  72  Ga.  302-313.) 

Section  1141  of  the  Code  does  not  apply  to  choses  in 
action  or  to  distribution.  (Charlton's  Appeal,  88  Pa.  St. 
476;  Biays  v.  Roberts,  68  Md.  510-513.) 

A  personal  representative  may  make  partial  distribution 
without  any  order  of  the  court,  but  if  he  does  so  it  is  at  his 
own  risk.    (Schouler  Ex.  and  Admrs.  §  504.) 

Lord,  J. — There  is  but  one  question  presented  by  this 
record,  and  that  is  whether  the  administrator  could  make  a 
transfer  of  the  note  to  the  plaintiff  as  a  part  of  her  distribu- 
tive share  of  the  estate  without  an  order  from  the  probate 
court.  The  defendants  admit  the  execution  of  the  note,  nor 
do  they  deny  their  liability  to  pay  it,  but  they  seek  to  abate 
the  action  upon  the  ground  that  the  transfer  did  not  pass 
the  title  to  the  plaintiff,  or  out  of  the  estate  of  her  deceased 
husband,  and  that  without  an  order  for  the  transfer  by  the 
probate  court,  they  would  still  be  liable  to  that  estate.  At 
common  law  the  legal  title  to  all  personal  property  of  the 
deceased  vested  in  the  executor  or  administrator  with  abso- 
lute power  to  dispose  of  it;  and,  unless  there  was  fraud  or 
collusion  between  him  and  the  person  to  whom  he  transferred 
it,  the  creditors  or  next  of  kin  could  not  follow  it  into  the 
hands  of  the  alienee.  In  Williams  on  Executors  it  is  said 
that;     ''It  is  a  general  rule  of  law  and  equity  that  an 
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executor  or  administrator  has  an  absolute  power  of  disposal 
over  the  whole  personal  effects  of  his  testator  or  intestate, 
and  that  they  cannot  be  followed  by  creditors.  The  principle 
ifl  that  the  executor  must  sell  in  order  to  perform  his  duties 
in  paying  debts,  etc.,  and  no  one  would  deal  with  an  executor 
or  administrator  if  liable  afterwards  to  be  called  to  account" 
(Williams  on  Executors,  932.)  But  under  our  statutes  the 
power  of  the  executor  or  administrator  to  sell  or  dispose  of 
the  personal  property  of  the  decedent,  has  been  curtailed 
and  limited  to  such  as  is  visible  and  tangible,  except  by  an 
order  of  the  probate  court  either  at  public  or  private  sale  as 
may  be  provided  therein.  (Hill's  Code,  §§  1140, 1144.)  The 
reasons  are  many  ancjL  manifest  why  the  distinction  should 
exist  and  be  applied  in  the  construction  of  the  statutes 
authorizing  the  sale  of  personal  property  of  the  estates  of 
decedents.  Choses  in  action  are  not  properly  the  subject  of 
sale,  and  their  conversion  into  money  is  ordinarily  by 
collection,  and  not  by  public  auction,  which  is  unusual.  To 
put  choses  in  action  on  the  same  footing  as  other  personal 
property,  and  likewise  require  an  order  from  the  probate 
court  to  authorize  their  sale,  might  only  result  in  exchanging 
one  chose  in  action  for  another;  for  while  the  statute  does 
not  assume,  yet  it  fairly  contemplates  that  the  interests  of 
the  estate  may  require  that  the  order  for  the  sale  of  personal 
property  may  direct  the  sale  to  be  made  on  terms  of  credit, 
which  might  involve  as  to  the  sale  of  some  of  such  personal 
property,  if  notes  be  included,  the  exchange  merely  of  one 
note  for  another;  but  with  this  difference,  the  power  of  the 
executor  or  administrator  remains  as  at  common  law.  The 
title  of  all  choses  in  action  are  vested  in  him,  and  the 
authority  to  collect  or  otherwise  dispose  of  them.  This  is 
the  view  taken  under  a  statute  of  like  import  in  Alabama. 
In  Waring  v.  LeimSf  53  Ala.  630,  the  court  says:  "The 
statutes  of  this  state  have  deprived  an  executor  or  adminis- 
trator of  the  power  to  dispose  of  visible,  tangible  personal 
property,  the  subject  of  sale,  otherwise  than  at  sale  under  an 
order  of  this  court  of  probate;  and  with  one  or  two  excep- 
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tions,  the  sale  must  be  at  public  outcry.  In  other  respects 
his  title  and  power  of  disposition  remain  as  at  common  law. 
He  has  the  full  legal  title  to  the  choses  in  action  of  the 
deceased,  and  is  charged  with  the  duty  of  collecting  and 
reducing  them  to  possession.  He  may  transfer,  release, 
compound  or  discharge  them  as  fully  as  if  he  was  the 
absolute  owner,  subject  only  to  his  liability  to  answer  to 
creditors  and  distributees  for  improvidence  in  the  exercise 
of  his  power." 

That  the  executor  or  administrator's  power  of  disposition 
over  the  choses  in  action  of  the  deceased  remains  unaffected 
by  this  legislation,  is  likewise  clearly  stated  in  Rhame  v. 
LewiSy  13  Rich.  Eq.  (S.  C.)  298,  in  which  the  court  says: 
"  This  legislation  cannot,  however,  be  understood  as  intended 
to  apply  to  all  the  assets  of  an  intestate.  The  terms  used, 
'personal  estate,'  'personal  property,'  are  certainly  large 
enough  to  embrace  every  class.  But  choses  in  action,  at 
least  such  as  are  merely  securities  for  money  due,  are  not 
properly  the  subject  of  sale;  their  conversion  is  ordinarily 
by  collection,  and  such  conversion  by  public  auction  is  an 
unusual  proceeding.  Many  reasons  which  may  be  supposed 
to  have  induced  this  legislative  restraint  upon  the  adminis- 
trator's power  of  sale  are  wholly  inapplicable  to  them,  and 
the  sales  contemplated  by  the  acts  being,  although  not  posi- 
tively required,  plainly  assume  to  be  on  credit,  which  result 
in  a  mere  exchange  of  one  chose  in  action  for  another.  Yet, 
tjiough  the  proper  method  of  conversion  in  such  case  is  by 
collection,  circumstances  may  exist  in  which  a  more  speedy 
conversion  by  ex  change  with  a  third  person  for  the  money, 
or  even  by  pledge  for  advances,  may  be  important  to  the 
interests  of  Jthe  administration.  The  administrator's  power 
of  disposition  over  his  intestate's  choses  in  action  remains 
unaffected  by  this  legislation  and  continues  as  his  power  has 
been  described  to  have  been  over  the  assets  generally  before 
the  Acts.  Any  one  may  securely  take  them  from  him, 
either  absolutely  or  conditionally,  by  any  of  the  usual 
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methods  of  legal  or  equitable  transfer,  for  value  in  good 
faith." 

These  decisions  show  that  it  was  not  the  intention  of  such 
legislation  in  requiring  an  order  for  the  sale  of  personal 
property  to  include  choses  in  action,  or  to  deprive  the  exec- 
utor or  administrator  of  the  power  of  disposition  over  tliem. 
This  doctrine  of  the  common  law,  that  the  title  to  them  is 
invested  in  him,  and  that  he  may  sell  or  dispose  of  them, 
by  indorsement  or  otherwise,  so  as  to  carry  the  title,  and 
that  such  purchasers  or  indorsees  may  maintain  an  action 
on  them  in  their  own  name,  wherever  an  assignee  is  per- 
mitted to  sue  in  his  own  name,  is  sustained  by  numerous 
adjudications.  (7  Am.  &  Eng.  Ency.  298.)  So,  too,  he  may 
transfer  such  notes  to  a  distributee  of  the  estate  in  payment 
of  his  share  of  the  estate,  and  such  transferee  may  thereupon 
maintain  an  action  in  his  own  name.  In  Clark  v.  Mose^,  50 
Ala.  326,  the  note  came  to  the  plaintiff  by  transfer  from  the 
executor,  to  whom  it  was  paid  by  the  payees,  as  so  much  of 
her  distributive  share  of  her  husband's  estate,  and  without 
any  order  of  the  probate  court,  and  the  court  held  that  a 
promissory  note  may  be  transferred  by  an  executor  or 
administrator  to  a  distributee  in  payment  pro  tanto  of  his 
distributive  share,  and  that  such  transfer  passes  a  title  to 
the  distributee,  on  which  he  may  maintain  an  action  against 
the  maker,  or  successfully  defend  an  action  by  an  adminis- 
trator de  bonis  non.  In  Hough  v.  Bailey,  32  Conn.  288,  it  was 
objected  that  the  transfer  was  void  because  the  requirements 
of  the  statute  in  respect  to  distribution  of  the  estate  were  not 
complied  with,  but  the  court  held  otherwise,  saying  that 
"the  title  to  the  note  was  vested  in  the  administrator,  and 
he  had  authority  to  collect  or  otherwise  dispose  of  it.  If  he 
disposed  of  it  improperly  it  might  render  him  liable  on  his 
bond,  but  would  not  affect  the  title  of  his  bona  fide  assignee." 
So,  too,  the  same  principle  was  applied  in  Marshall  County 
V.  Hanna,  57  Iowa,  372,  where  the  defendant  questioned  the 
plaintiff's  right  of  action  and  sought  to  abate  it,  although 
not  denying  his  liability  upon  the  notes;  but  the  court  held 
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that  the  executor  had  a  general  power  to  dispose  of  them, 
and,  in  the  absence  of  any  showing  to  the  contrary,  that  it 
must  be  presumed  that  this  power  was  rightfully  exercised, 
and  said:  "Even  if  the  administrator  transferred  them 
improperly,  still,  if  the  plaintiff  took  them  bona  fide,  it 
acquired  a  good  title,  and  the  executor  is  liable  upon  his 
bond.  The  defendant  does  not  show  that  the  plaintiflF  did 
not  take  the  evidences  of  indebtedness  bona  fide.  Hence,  the 
action  ought  not  to  abate  on  account  of  the  lack  of  authority 
of  the  executor  to  make  the  transfer." 

These  authorities  emphasize  the  general  power  with  which 
an  executor  or  administrator  is  invested  in  respect  to  choses 
in  action,  and  his  authority  to  sell  or  dispose  of  them  by 
indorsement  to  another,  or  to  a  distributee,  without  an  order 
of  the  probate  court,  and  that  such  transfer  is  valid  and  passes 
the  title,  so  as  to  enable  the  transferee  or  distributee  to  main- 
tain an  action  thereon,  and  that  the  payors  or  makers  of  them, 
in  the  absence  of  fraud  or  collusion  between  the  adminis- 
trator and  the  person  to  whom  he  transferred  them,  can  not 
abate  the  action  on  the  ground  of  a  want  of  authority  to 
make  such  transfer.  "  Such  being  the  general  powers  of  the 
executor  or  administrator,  he  may,"  said  Dixon,  C.  J.,  "if 
he  chooses,  but  at  his  own  risk,  make  an  advance  to  the 
heir  or  distributee  before  a  decree  for  that  purpose.  His 
knowledge  of  the  condition  of  the  estate  may  frequently 
enable  him  to  do  so  without  any  real  danger  to  himself; 
but  if  such  advances  are  not  afterwards  covered  by  a  decree, 
he  and  his  sureties  are  responsible.  If,  therefore,  the  trans- 
fer of  the  note  and  mortgage  in  this  case  was  made  to  the 
plaintiff  as  an  advance  upon  his  distributive  share,  as  heir 
at  law  of  the  deceased,  it  does  not,  in  the  absence  of  any 
evidence  of  fraud,  collusion,  or  deficiency  of  assets,  with 
which  to  meet  the  debts  due  from  the  estate,  constitute  any 
valid  objection  to  a  recovery." 

Wiihin  the  principle  of  these  adjudications,  upon  the 
facts  as  disclosed  by  this  record,  the  defendants  have  no 
standing  ground  upon  which  to  avoid  the  payment  of  this 
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note.  There  is  no  pretense  of  any  fraud  or  collusion,  or  of 
any  debts  due  from  the  estate,  or  of  any  bare  possibility  of 
a  liability,  or  of  objection  to  the  recovery,  except  a  lack  of 
authority  in  the  administrator  to  make  the  transfer  with- 
out an  order  of  the  probate  court.  Nor  is  there  anything 
in  the  case  of  Winkle  v.  Winkle,  8  Or.  193,  inconsistent  with 
this  result,  as  that  case  involved  tangible  property  and  not 
choses  in  action. 

Nor  may  it  be  amiss  to  refer  to  another  aspect  of  this 
case,  which  is  entitled  to  some  consideration.  8o  far  as 
this  record  shows,  the  plaintiff  is  the  sole  heir,  but  the 
argument  conceded  that  the  plaintiff  and  the  adminis- 
trator are  the  only  heirs.  Why,  then,  if  between  themselves, 
they  should  agree  to  make  this  disposition  of  the  note,  is 
not  such  a  distribution  valid?  More  than  five  years  have 
elapsed  since  the  death  of  the  original  payee,  and  the  only 
defense  is  one  in  abatement  for  lack  of  authority  on  the 
ground  that  no  title  passed  by  the  transfer,  and,  therefore, 
there  could  be  no  right  of  recovery  in  the  plaintiff,  no  matter 
if  the  estate  was  free  from  debt,  and  the  transfer  free  from 
fraud.  The  argument  authorizes  us  to  assume  that  there 
was  no  fraud  or  collusion,  or  deficiency  of  assets,  and  yet 
there  could  be  no  recovery.  In  such  case,  it  is  difficult  to 
see  what  objection  a  creditor  could  make  to  the  distribution. 
Such  an  arrangement,  when  fairly  made,  could  not  injure 
any  one,  and  there  would  seem  to  be  no  reason  that  the 
settlement  or  distribution  which  the  parties  concerned  have 
made,  should  not  be  accepted  by  the  court  as  satisfactory  so 
far  as  it  goes,  when  the  administrator  afterwards  is  sum- 
moned to  render  his  accounts. 

In  any  view,  it  seems  to  us  there  was  no  error,  and  that 
the  judgment  must  be  affirmed. 


Jan.  1891.]    Hubbard  v.  The  Town  of  Medford.       316 

opinion  of  the  Court— Bean,  J. 
[Filed  January  12,  1891.] 

F.  HUBBARD  v.  THE  TOWN  OF  MEDFORD.       S  gSI 


Municipal  Oosposatioic»— Powkb  to  Preyent  Fib»— Firx  Ldotb.— The  grant 
municipal  corporation  of  power  to  provide  for  the  preTention  and  extinguishment 
of  flrei,  neceflsarily  impliefl  the  right  to  establish  fire  limits  and  prohibit  the 
erection  of  wooden  buildings  therein. 

Jackson  county:  L.  R.  Webster,  Judge. 

Plaintiff  appeals.    Affirmed. 

In  October,  1889,  the  common  council  of  the  town  of  Med- 
ford duly  passed  an  ordinance  for  the  prevention  of  fires  and 
the  protection  of  persons  and  property  endangered  thereby, 
which,  among  other  things,  established  fire  limits  and  pro- 
vided that  no  wooden  buildings  should  be  built  within  said 
limits.  On  February  24,  1890,  the  plaintiff  was  tried  and 
convicted  before  the  recorder's  court  for  a  violation  of  the 
provisions  of  said  ordinance  and  fined  fifty  dollars.  On  a 
writ  of  review  this  judgment  was  affirmed  by  the  circuit 
court  of  Jackson  county,  from  which  judgment  this  appeal 
is  taken. 

H.  K.  Harma,  for  Appellant 

Francis  Fitch,  for  Respondent 

Bean,  J. — The  only  question  which  we  are  required  to 
decide  in  this  case  is,  does  the  city  of  Medford  have  authority 
under  its  charter  to  establish  fire  limits  and  prohibit  the 
erection  of  wooden  buildings  therein?  The  provisions  of 
the  charter  of  Medford,  so  far  as  they  are  applicable  to  the 
case  in  hand,  are  as  follows,  "The  board  of  trustees  shall 
have  power:  1.  To  adopt  resolutions  and  by-laws  and 
make  ordinances  not  repugnant  to  the  laws  of  this  state  or 
of  the  United  States.  7.  To  regulate  the  storage  of  gun- 
powder, tar,  pitch,  resin  and  all  other  combustible  materials, 
and  the  use  of  candles,  lamps  and  other  lights  in  stores, 
shops,  stables,  and  other  places;  to  prevent,  remove  and 
secure  any  fire-place,  stove,  chimney,  oven  or  boiler  or  other 
apparatus  which  may  be  dangerous  in  causing  fire  and  to 
provide  for  the  prevention  and  extinguishment  of  fires. 
10  To  prevent  and  restrain  any  riot  or  disorderly  assem- 
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Wage  in  any  street,  house  or  place  in  town,  and  to  provide 
for  the  public  security,  peace  and  tranquility;  to  provide 
and  maintain  either  or  both  a  day  and  night  police;  to 
regulate  the  rate  of  speed  upon  all  railroads  within  the 
corporate  limits  of  the  town."  (Laws,  1889,  363.)  The 
contention  of  appellant  is,  that  before  a  municipality  can 
establish  fire  limits  and  prohibit  the  erection  of  wooden 
buildings  therein,  the  power  to  do  so  must  be  conferred  by 
express  legislative  grant,  and  that  since  no  such  express 
grant  is  contained  in  the  charter  of  defendant,  the  ordinance 
in  question  is  void.  A  municipal  corporation  can  exercise 
no  powers  but  such  as  are  granted  in  express  terms,  or 
necessarily  or  fairly  implied  as  incident  to  those  expressly 
granted  or  essential  to  the  manifest  object  and  purposes  of 
the  corporation.  The  charter  is  its  organic  law.  From  its 
charter  its  powers  are  originally  derived,  and  to  its  charter 
every  attempted  exercise  of  power  must  be  ultimately 
referred.  As  its  powers  are  conferred  by  its  charter  so  they 
are  necessarily  limited  by  it,  and  the  corporation  is  pro- 
hibited from  exercising  those  which  are  not  authorized- 
Any  act  or  attempted  exercise  of  power  which  transcends 
the  limits  expressed  or  necessarily  inferred  from  the  language 
of  the  charter,  is  beyond  the  authority  of  the.  corporation 
and  is  therefore  void.  {Oon^allia  v.  Qirllle,  10  Or.  139,  45  Am. 
Eep.  134;  Dillon  on  M.  C.  §  89.)  While  a  corporation  can 
exercise  no  powers  but  such  as  are  expressly  conferred  by  the 
act  by  which  it  is  incorporated,  or  are  necessary  to  carry  into 
effect  the  powers  thii^i  conferred^  or  are  essential  to  the  manifest 
object  and  purposes  of  the  corporation,  yet  when  an  express 
power  is  granted  there  is  also  impliedly  granted  the  power 
necessary  to  carry  it  into  effect.  {Portland  v.  Schmidt,  13  Or. 
17.)  The  charter  of  defendant  expressly  confers  upon  it  the 
power  "to  provide  for  the  prevention  and  extinguishment  of 
fires."  The  grant  of  this  power  necessarily  carries  with  it 
the  power  to  enact  any  and  all  reasonable  rules,  regulations 
or  ordinances  necessary  to  carry  into  effect  the  powers  thus 
granted.    Tlie  object  sought  to  be  accomplished  by  this 
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provision  is  the  prevention  of  damages  to,  and  destruction 
of  property  by,  fire,  and  unless  the  municipality,  through 
its  constituted  authorities,  has  the  power  to  enact  ordinances 
necessary  to  accomplish  that  purpose,  the  grant  is  of  no 
avail.  The  power  to  provide  for  the  prevention  of  fires  is 
granted  in  express  terms,  but  the  mode  of  exercising  it  is 
vested  in  the  trustees,  who  are  the  chosen  representatives  of 
the  whole  people,  and  the  sole  legislative  body  of  the  corpo- 
ration. They  are  presumed  to  act  for  the  best  interests  of 
the  entire  inhabitants  of  the  town.  The  power,  however, 
being  an  implied  one,  all  ordinances  passed  in  virtue  of  it 
must  be  reasonable  and  not  oppressive,  and  must  be  reason- 
ably calculated  to  attain  the  object  sought,  that  is,  the 
prevention  of  fires.  (Dillon  on  M.  C.  (4  Ed.)  §§  319,  327.) 
The  prevention  of  fires  is  of  prime  importance  to  every 
community.  Every  precaution  possible  should  be  taken  to 
prevent  the  destruction  of  property  and  the  danger  to  life 
incident  to  conflagration,  and  for  this  purpose  as  great  a 
degree  of  interference  with  personal  rights  is  permitted  as 
under  any  other  power  of  a  municipal  corporation.  In  cities 
and  densely  populated  towns  the  first  step  usually  taken  is, 
to  establish  fire  limits  and  prescribe  the  material  of  which 
buildings  erected  therein  shall  be  constructed.  Owing  to  the  ex- 
treme importance  of  such  regulations  and  the  necessity  therefor, 
it  has  been  held  that  municipal  corporations  have  the  power  to 
enact  ordinances  of  this  kind  under  their  general  police  powers. 
(Dillon  on  M.  C.  (4th  ed.)  §  405;  Horr  &  Bemis  on  Police 
Powers,  §  222;  3Iayar  v.  llofman,  29  La.  Ann.  651,  29  Am. 
Rep.  345;  Wadleigh  v.  Gilman,  12  Me.  403,  28  Am.  Dec.  188; 
Bamigartner  v.  Uasiy,  100  lud.  575,  50  Am.  Rep.  830.)  These 
authorities  proceed  largely  u]>on  the  theory  that  the  erection  of 
wooden  buildings  in  cities  and  towns  compactly  built  would  be 
80  imminently  dangerous  to  surrounding  property  that  the 
public  necessity  requires  that  they  be  prohibited. 

The  authorities  on  this  question  are,  however,  not  harmo- 
nious, and  there  are  many  decisions  holding  a  contrary  doctrine 
to  those  above  referred  to.     {ilayor  v.  Thotme,  7  Paige,  261; 
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Bye  V.  Pdersm,  45  Tex.  312,  23  Am.  Rep.  608 ;  OUy  of  Keokuk 
V.  Scroggs,  39  Iowa,  447;  Kneedler  v.  Norriatoton,  100  Pa,  St. 
368,  45  Am.  B.ep.  383.)  But  none  of  these  cases  exoept  Mayor 
V.  Thome  holds  that  an  express  grant  to  a  municipality  of 
powers  "  to  provide  for  the  prevention  and  extinguishment  of 
fires''  does  not  confer  the  authority  to  establish  fire  limits  and 
prohibit  the  erection  of  wooden  buildings  therein.  The  case 
of  Mayor  v.  Thome  was  a  suit  by  the  city  of  Hudson  to  enjoin 
the  defendants  from  erecting  a  building  upon  a  vacant  lot 
owned  by  them,  intended  to  be  used  as  a  hay-press,  in  viola- 
tion of  a  city  ordinance,  and  was  decided  in  1838.  What 
was  said  by  Chancellor  Walworth  in  relation  to  the  power 
of  the  city  to  restrict  the  erection  of  wooden  buildings  has 
been  considered  as  dicta  and  the  authority  of  the  case  on 
that  question  much  impaired  by  the  criticism  it  has  received 
by  the  courts  and  text  writers.  But  it  is  unnecessary  for  us 
to  pursue  the  examination  of  the  question  of  the  right  of  a 
city  to  enact  ordinances  of  this  kind  under  general  police 
powers  any  further  or  express  any  opinion  thereon.  The 
charter  of  defendant  expressly  grants  to  it  the  power  to 
prevent  fires,  which  we  think  necessarily  implies  the  right 
to  establish  fire  limits  and  prescribe  the  kind  of  buildings 
to  be  erected  therein.  It  was  so  held  by  Campbell,  J.,  in 
the  case  of  Alexander  v.  Town^  54  Miss.  659,  and  Anders,  C. 
J.,  m  City  of  Olympia  v.  Mann^  1  Wash.  St,  389. 

The  judgment  of  the  court  b^low  must,  therefore,  be 
affirmed.  

r  Filed  January  12,  189L] 
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NiGKxnA^BLS  NOTB— SXAL,  EFFECT  OF.— An  instrument  in  the  fonn  of  a  negotiable 
promissory  note,  but  with  a  scroll  in  which  the  word  seal  was  written  thus  [Seal] 
after  the  signature  of  the  maker,  is  a  sealed  instrument,  and  not  a  negotiable 
promissory  note,  though  there  Is  no  reference  to  a  seal  in  the  body  of  the  instrament. 

Jackson  county :  L.  R.  Webster,  Judge. 

PlaintifiE  appeals.    Reversed. 

Francis  Mich,  for  Appellant. 

H.  K  Hanna^  and  J,  R.  Neil,  for  Respondent 
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Lord,  J. — ^The  plaintiff  brought  his  action  upon  the  fol- 
lowing instrument: 
"$90.00.  May  12, 1884. 

"On  or  before  the  first  day  of  October,  1884,  for  value 
received,  I,  or  we,  or  either  of  us,  promise  to  pay  to  the  order 
D.  M.  Osborne  &  Co.  the  sum  of  ninety  dollars,  in  U.  3.  gold 

coin,  at  the  office  of ,  in ,  with  interest  in  like 

gold  coin  [at]  ten  per  cent  per  annum  from  September  1st 
until  paid ;  and  in  case  suit  is  instituted  to  collect  this  note 
or  any  portion  thereof,  I,  or  we,  or  either  of  us,  promise  to 
pay  with  reasonable  dollars  as  attorney's  fees  in  such  suit. 

"P.  0.  Willow  Springs,  Or.         C.  C.  Parker.  [Seal.]" 

It  is  alleged  "that  prior  to  the  delivery  of  said  note  to  the 
payee,  this  plaintiff,  the  defendant  indorsed  said  note  by 
writing  his  name  across  the  back  thereof,  and  thereupon 
said  note  was  delivered  to  this  plaintiff;  that  said  plaintiff 
is  the  owner  and  holder  of  said  note;  that  said  note  has  not 
been  paid,  nor  any  part  thereof;  that  said  C.  C.  Parker  and 
said  defendant  have  failed  and  refused  to  pay  the  same; 
that  twenty-five  dollars  is  reasonable  value  of  services,"  etc. 
A  demurrer  was  interposed  to  the  effect  that  no  cause  of  action 
was  stated  against  the  defendant,  and  sustained;  and  the 
plaintiff  refusing  to  proceed,  judgment  was  given  for  the 
defendant  and  his  costs,  from  which  this  appeal  is  brought. 
The  contention  involved  is  whether  the  instrument  sued  on 
is  a  negotiable  promissory  note,  and  as  such  entitled  to  the 
special  privileges  conferred  by  the  law-merchant.  In  form, 
the  instrument  executed  is  a  negotiable  promissory  note, 
except  that  the  signature  has  after  it  a  seal,  thus:     [Seal.] 

It  is  insisted  for  the  plaintiff  that  by  the  affixing  of  a 
seal  to  his  signature  by  the  maker  of  the  instrument,  its 
negotiable  quality  was  destroyed  and  it  became  a  non- 
negotiable  note;  while  it  is  claimed  for  the  defendant  that 
the  mere  affixing  of  a  seal  to  the  signature  does  not  make 
it  a  sealed  instrument,  unless  there  is  a  recognition  of  the 
seal  in  the  body  of  the  instrument  by  some  such  phrase  as 
"witness  my  signature  and  seal,"  or  "signed  and  sealed," 
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for  otherwise  the  door  would  be  thrown  open  to  frauds  and  for- 
geries by  the  facility  with  which  such  seals  could  be  superadded 
— in  a  word,  that  the  seal  annexed  is  mere  surplusage.  This 
is  undoubtedly  the  view  taken  by  the  Virginia  cases,  but  which 
are  conceded  in  OromweU  v.  Totems  Ex,  7  Leigh,  301,  30  Am. 
Dec.  606,  not  to  be  in  harmony  with  the  common  law,  and 
are  largely  against  the  weight  of  authority.  {Anthony  v.  Har^ 
rison,  14  Hun,  198;  1  Dan.  Neg.  Inst.  §  32;  1  Eaud.  C.  Pap. 
§§70,71.) 

In  this  state,  while  a  seal  may  be  made  by  a  wafer  or 
wax  attached  to  the  instrument,  it  may  be  also  made  by 
a  scroll  with  a  pen  after  the  signature  to  the  instrument  at 
the  time  of  its  execution  and  delivery.  Nor  does  it  seem 
that  it  is  necessary  that  the  scroll  or  seal  must  be  recog- 
nized in  the  body  of  the  instrument.  " For,"  Archer,  J., 
said,  **if  he  execute  and  deliver  it  with  the  scroll  attached, 
it  being  considered  here  as  equivalent  to  the  wax  or  wafer, 
it  is  as  much  his  seal  as  if  he  had  declared  it  to  be  so 
in  the  body  of  the  instrument.  The  fact  of  the  clause  of 
attestation  not  appearing  in  the  usual  form  of  'signed, 
sealed  and  delivered,'  can  in  reason  make  no  diflference;  for 
the  question  always  is,  is  this  the  seal  of  the  obligor? 
and  if  be  has  delivered  it  with  the  scroll  attached,  it  is  his 
seal,  and  must  be  so  considered;  for  whether  an  instrument 
be  a  specialty,  must  always  be  determined  by  the  fact 
whether  the  party  aflftxed  a  seal ;  not  upon  the  assertion 
of  the  obligor  in  the  form  of  the  instrument  or  by  the 
form  of  attestation."  (In  Brown  v.  JordhaJy  32  ]\riun,  137, 
60  Am.  Rep.  560,  the  identical  question  raised  here  was  thus 
disposed  of  by  Gillpillan,  C.  J.:  "But  the  appellant  con- 
tends that  merely  placing  upon  an  instrument  a  scroll  or  device, 
such  as  the  statute  allows  as  a  substitute  fot  a  common-law  seal, 
without  any  recognition  of  it  as  a  seal  in  the  body  of  the  instru- 
ment, does  not  make  it  a  sealed  instrument.  *  *  *  Such 
words  in  the  testimonium  clause  as  *  witness  my  hand  and 
seal,'  or  *  sealed  with  my  seal,'  would  establish  that  the  scroll 
or  device  was  used  as  a  seal.     No  such  reference  in  the  body 
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of  the  instrument  was  necessary  in  the  case  of  a  common 
law  seal.  {Goddard'a  Case,  2  Coke  R.  5a,  7  Bac.  Abr.  (Bou- 
vier's  Ed.)  244.)  Nor  is  there  any  reason  to  require  it  in 
the  case  of  the  statutory  substitute,  if  the  instrument  any- 
where shows  clearly  that  the  device,  was  used  as  and 
intended  for  a  seal.  It  would  be  difficult  to  conceive  how 
the  party  could  express  that  the  device  was  intended  for  a 
seal  more  clearly  than  by  the  word  'seal'  placed  within  and 
made  a  part  of  it.     This  was  an  instrument  under  seal." 

In  WhiUington  v.  Clarh,  8  Sm.  and  M.  485,  Thatch,  J., 
eaid :  "  Whenever  it  is  manifest  that  the  scroll  is  intended  to 
be  used  *  by  the  way  of  seal ',  it  must  have  that  effect  whether 
it  appears  from  the  body  of  the  instrument,  or  from  the 
scroll  itself."  (McRaven  v.  McGuire,  9  Sm.  &  M.  34.)  In 
the  case  at  "bar,  tlie  seal  is  not  simply  a  scroll  made  with  a 
pen  opposite  the  signature,  but  the  word  **seal"  is  within  the 
scroll  and  made  a  part  of  it.  In  what  other  way  the  party 
could  have  more  clearly  evinced  that  it  was  intended  and 
used  as  a  seal,  it  would  be  difficult  to  conceive.  As  a  sealed 
instrument,  the  contention  for  the  plaintiff  is,  that  the  effect 
of  sealing  the  instrument,  though  it  was  in  form  a  negotiable 
promissory  note,  was  simply  to  destroy  its  negotiable  quality, 
leaving  it  in  all  other  respects  subject  to  the  rules  of  law 
applicable  to  non-negotiable  notes,  and  that  the  defendant, 
by  writing  his  name  across  the  back  of  it  before  delivery  to 
the  plaintiff  as  payee,  rendered  himself  liable  as  a  maker. 
{Barr  v.  MitcheU,  7  Or.  346.)  Under  our  statute,  "the  seal 
affixed  to  a  writing  is  primary  evidence  of  its  consideration. 
In  other  respects,  there  is  no  difference  between  sealed  and 
unsealed  writings,  except  as  to  the  time  of  commencing 
actions  or  suits  thereon.  A  writing  under  seal  may  there- 
fore be  modified,  or  discharged  by  a  writing  not  under  seal^ 
or  by  an  oral  agreement  otherwise  valid."  (HilPs  Code, 
§  753.)  A  seal,  then,  is  still  something  more  than  a  mere 
formality  in  the  execution  of  the  instrument  under  our  law, 
but  is  a  matter  of  substance,  and  not  of  surplusage,  giving 
or  imparting  to  the  instrument  certain  legal  effects  which  do 
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not  attach  to  unsealed  instruments  as  the  statutory  limita- 
tion. (1  Rand.  Com.  Pap.  §  70.)  Its  effect  was  to  deprive 
the  instrument  sued  on  of  its  character  as  a  negotiable  promis- 
sory note,  and  thereby  to  convert  into  a  bond,  or  single  bill, 
or  as  more  often  designated,  a  note  under  seal,  which  is  not 
entitled  to  the  privileges  and  immunities  of  the  mercantile 
law.  TiLGHMAN,  C.  J.,  said  such  an  instrument  was  "a  bond 
without  condition,  sometimes  called  a  single  bill,  and  differs 
from  a  promissory  note  in  nothing  but  the  seal  which  is 
affixed  to  it."  (Farmer's  etc.  Bank  v.  Gfreiner,  2  S.  &  R.  115.) 
Mr.  Daniel  says:  "If  a  seal  be  affixed  to  a  paper  in  the 
ordinary  form  of  a  note,  its  character  as  such  is  destroyed, 
and  it  is  thereby  converted  into  the  deed  or  bond  of  the 
maker,  who  is  then  termed  the  obligor,  and  the  instrument 
is  not  subject  to  the  peculiar  doctrines  that  are  applicable  to 
mercantile  securities."  A  bond  of  this  character  is  sometimes 
designated  as  a  single  bill,  or  obligatory  writing,  but  more 
usually  as  a  sealed  note,  but  by  whatever  name  called,  such 
an  instrument  cannot  with  strict  legal  propriety  be  termed  a 
promissory  note  in  the  commercial  sense  and  is  distinguish- 
able in  the  incidents  which  attach  to  it.  As  a  writing  it  is 
an  acknowledgment  of  indebtedness  in  a  certain  sum  to  be 
paid  on  a  certain  day  and  differs  from  a  promissory  note  in 
having  a  seal  affixed  to  it,  which  operates  to  convert  it  into 
a  non-negotiable  instrument,  thereby  depriving  it  of  its 
character  as  commercial  paper.  (Muse  v.  DaiUzler^  85  Ala. 
359;  1  Randolph  on  Com.  Pap.  §§  70,  73.) 

The  effect,  then,  of  the  seal  was  to  convert  the  instrument 
under  consideration,  though  in  the  form  of  a  negotiable 
promissory  note,  into  a  non-negotiable  instrument  or  note, 
and  while  it  may  be  entitled  to  a  statutory  limitation  different 
from  or  longer  than  a  non-negotiable  note  not  under  seal, 
yet  it  being  similar  in  other  respects,  it  is  subject  to  the  same 
legal  rules  as  are  applicable  to  such  non-negotiable  notes. 
This  being  so,  within  the  ruling  made  in  Barr  v.  Mitchell^ 
mpra,  that  a  person  who  signs  his  name  on  the  back  of  a 
SLODL-negotiable  note  before  delivery  does  not  in  a  commercial 
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sense  become  an  indorser  of  it  with  the  rights  and  liabilities 
of  a  simple  indorser,  but  is  liable  as  a  maker;  the  action  is 
properly  brought  against  the  defendant,  who  is  liable  as  a 
maker. 

It  results  that  it  was  error  to  sustain  the  demurrer,  and 
the  judgment  must  be  reversed  and  the  cause  remanded. 


r  Filed  January  12,  189L| 


20 


GEO.  W.  SWEGLE  v.  NANCY  BELLE  et  al.  |f  ^ 

Dkxd— MoRTOAOE— Pakol  Defeasanck.— A  deed  absolate  on  Its  face  may  be  Bhown 
by  parol  eTldenee  to  have  been  Intended  as  a  mortgage  to  secure  the  payment  of 
money. 

MORTOAOEE  IN  PoflEBSioif— ACCOUNT  Tendeb.— A  mortgagee  in  posseaslon  is  liable  to 
acoonnt  to  the  mortgagor  for  the  rents  and  profits,  and  in  a  suit  for  an  acoountizig 
and  redemption,  no  tender  is  necessary  before  the  commencement  of  the  suit 

Marion  county :  R.  P.  Boise,  Judge. 

Defendants  appeal.    Affirmed. 

The  object  of  this  suit  is  to  have  a  certain  deed,  made 
and  executed  by  the  plaintiff  to  Charles  Swegle  in  his  life- 
time, declared  to  be  a  mortgage,  and  for  an  account  of  the 
rents  and  profits  of  the  land  described  in  said  deed,  and  for 
the  redemption  of  said  real  property,  or  such  other  relief  as 
may  be  proper.  The  findings  of  the  court  are  as  follows: 
"(1)  That  the  plaintiff,  on  the  1st  day  of  April,  1887,  was 
the  owner  of  the  premises  described  in  the  complaint,  and 
that  on  that  day  he  executed  a  mortgage  on  said  premises 
to  W  and  E.  Breyman,  due  from  him  and  his  wife  to  them 
for  the  sum  of  $4,000;  that  afterwards,  on  the  31st  day  of 
August,  1887,  Charles  Swegle,  the  father  of  the  plaintiff, 
paid  to  said  W.  and  E.  Breyman  said  $4,000,  and  had  said 
note  and  mortgage  assigned  to  him;  that  afterwards,  on 
the  Sd  day  of  September,  1887,  the  plaintiff  and  his  wife 
executed  to  Charles  Swegle  a  deed  to  said  premises,  which 
is  made  "Exhibit  A,"  and  attached  to  this  complaint;  (2) 
that  at  the  time  of  the  execution  of  said  deed  marked 
"Exhibit  A,"  it  was  agreed  and  understood  between  the 
plaintiff  and  his  father,  Charles  Swegle,  that  said  George 
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Swegle  should  have  the  right  to  redeem  said  premises  on 
the  payment  to  him,  Charles  Swegle,  of  the  amount  of 
money  which  Charles  Swegle  had  paid  to  W.  and  E.  Brey- 
man,  with  7  per  cent  interest;  and  that  said  Charles  Swegle 
was  to  collect  the  rents  and  profita  of  said  premises  and 
apply  the  same  on  said  debt;  (3)  that  the  said  debt  on  the 
1st  day  of  June,  1889,  was  the  sum  of  $4,719.61;  (4)  that  the 
amount  of  the  rents  and  profits  of  said  premises  accruing  to 
Charles  Swegle  and  his  estate  was,  June  1, 1889,  the  sum  of 
$685.15,  leaving  a  balance  due  said  estate  at  that  time  the 
sum  of  $4,034.46;  (5)  that  about  and  prior  to  the  commence- 
ment of  this  suit,  the  plaintiff  offered  to  pay  to  the  estate  of 
said  Charles  Swegle  the  said  sum  of  $4,034.46,  and  served 
upon  the  defendants  an  offer  in  writing  to  pay  the  same, 
and  that  the  offer  was  not  accepted  by  the  defendants." 

As  conclusions  of  law  the  court  finds:  "(1)  That  said 
deed  marked  "Exhibit  A"  was  at  the  time  the  same  was 
executed  intended  to  be  and  operate  as  a  mortgage  to  secure 
the  sum  of  money  which  Charles  Swegle  paid  to  W.  and  E. 
Breyman  for  the  transfer  of  the  mortgage  of  plaintiff  and 
wife  to  said  W.  and  E.  Breyman;  (2)  that  plaintiff  is  entitled 
to  redeem  said  premises  on  the  payment  to  the  estate  of  said 
Charles  Swegle  of  the  said  sum  of  $4,034.46;  (3)  that  the 
plaintiff  on  the  payment  of  said  sum  of  $4,034.46  will  be 
entitled  to  a  conveyance  of  said  premises  to  him  from  the 
heirs  of  said  Charles  Swegle.  It  is  therefore  ordered  and 
decreed  by  the  court  that  the  plaintiff  pay  into  this  court, 
for  the  use  of  the  estate  of  Charles  Swegle,  deceased,  the  sum 
of  $4,034.46,  within  thirty  days  from  the  date  of  this  decree, 
and  that  within  thirty  days  thereafter,  to  wit:  within  sixty 
days  from  the  date  hereof,  the  defendants  execute  in  due 
form  a  conveyance  or  conveyances  of  all  their  interest  in 
said  premises.  And  in  case  of  any  failure  of  said  defend- 
ants, or  either  of  them,  to  so  execute  such  conveyance  or 
conveyances,  then  this  decree  shall  stand  in  lieu  thereof, 
and  be  effectual  to  transfer  from  said  defendants  to  this 
plaintiff  all  of  the  estate  or  interest  which  said  defendants. 
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or  either  of  them,  may  have  in  said  premises;  and  that  the 
plaintiff  have  and  recover  of  and  from  the  defendants  his 
costs  and  disbursements  in  this  cause,  taxed  at  (278.20,  and 
that  execution  issue  therefor." 

The  heirs  at  law  of  said  Charles  Swegle  are  made  parties 
defendant;  also  the  husbands,  respectively,  of  his  daughters 
who  are  married;  also  the  administrator  of  his  estate,  and 
the  guardian  of  one  minor  heir. 

From  the  decree  above  set  out,  this  appeal  is  taken  by  the 
defendants  Nancy  Belle,  Henry  S.  Belle,  Olivia  E.  Holmes, 
H.  R.  Holmes,  Charles  A.  Brown,  and  Emma  Brown,  Frank 
E.  Brown,  and  A.  Bush,  administrator  of  the  estate  of  Charles 
Swegle,  deceased. 

Bonharrif  Holmes  &  Hayden,  for  Appellants. 

We  claim  that  under  the  law  governing  this  class  of  cases, 
the  plaintiff  has  not  made  out  his  case  with  the  clearness 
required,  and  cite  Crawford  v.  Albany  Canal  Co.  31  Or.  243; 
Jones  on  Mortgages,  §§  242,  257, 260,  262, 267;  En^ming^  v. 
Ensminger,  75  Iowa,  89,  9  Am.  St.  Rep.  462;  Saierfidd  y. 
3Ialone,  35  Fed.  Rep.  445. 

Our  next  position  is  that  the  evidence,  taken  as  a  whole, 
shows  a  sale  of  the  land  by  the  respondent  to  his  father, 
with  the  understanding  that  all  he  could  realize  for  it,  over 
and  above  the  Breyman  mortgage,  was  to  belong  to  the  re- 
spondent. This  would  not  constitute  the  instrument  a  mort- 
gage in  law.  {Rogers  v.  Beach^  115  Ind.  413;  Fuller  v.  PraU^ 
10  Me.  197;  Vincent  v.  Walker,  86  Ala.  333;  Gassert  v.  Bogh, 
7  Mont.  585;  Miller  v.  Ytui^na,  69  Tex.  549;  Harness  Co.  v. 
Schodkopf,  71  Tex.  418;  Devore  v.  Woodruff,  45  N.  W.  Rep. 
701.) 

Our  next  point  is,  that  the  alleged  tender  was  not  suffi- 
cient. The  respondent  offered  in  writing  to  pay  the  amount 
he  claimed  was  due  on  the  land.  The  statute,  section  852, 
provides  in  efifect  that  an  offer  in  writing  to  pay  a  particular 
sum  of  money  or  deliver  a  specific  property  will  be  the 
equivalent  of  the  actual  production  thereof,  if  not  accepted 
by  the  party  to  whom  it  was  offered,  eta    A  tender  must  be 
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kept  good.  If  the  money  had  beeu  actually  counted  out  in  the 
presence  of  the  appellants  and  offered  to  them,  and  beeu  by  them 
refused,  the  respondent  would  have  to  follow  up  his  tender — 
bring  tlie  money  into  court.  Now,  the  statute  above  referred 
to  only  operates  to  dispense  with  the  initiatory  preoeedings, — it 
goes  no  further,  —  and  sucii  is  the  construction  placed  on  said  stat- 
ute by  this  court.  {Ladcl  v.  Mascm^  10  Or.  308 ;  HoUaday  v.  Uol- 
laday,  13  Or.  523 ;  Fuller  v.  Pdton,  16  Ohio,  457 ;  Raymond  v. 
Beamardy  12  Johns.  274,  7  Am.  Dec.  317.  Again :  a  tender,  to 
be  effectual,  must  be  unconditional.  {Jlolton  v.  Brown,  18  Vt. 
224,  46  Am.  Dec.  148 ;  Thayer  v.  Brctckett,  12  Mass.  450 ;  Clark 
y. Mayor  ofN.  Y.  1  Keyes,  9 ;  Smith  v.  Keels,  15  Rich.  (S.  C.)  318.) 

Wm,  M.  Kaiser,  and  Tilmon  Ford,  for  Respondent. 

It  is  claimed  by  the  respondent  that  the  instrument 
attached  to  plaintiff's  complaint,  marked  "Exhibit  A"  and 
made  a  part  thereof,  was  intended  as  a  mortgage  to  secure 
to  his  father,  Charles  Swegle,  the  payment  of  the  sum  of 
1^4,193.78  and  interest,  as  alleged  in  his  complaint.  A  deed 
absolute  on  its  face  may  be  shown  by  parol  to  have  been 
intended  as  a  mortgage. 

The  conveyance  of  lands  for  the  purpose  of  securing  the 
payment  of  a  sum  of  money,  if  it  leaves  a  right  of  redemp- 
tion upon  the  payment  of  the  debt,  and  if  there  is  a  power 
of  sale,  whether  in  the  creditor  or  some  third  person  to 
whom  the  conveyance  is  made  for  that  purpose,  it  is  still  in 
effect  a  mortgage.  It  is  always  with  regard  to  the  actual 
facts  and  not  to  the  forms  of  the  transaction,  by  which  equity 
is  governed  in  determining  the  real  character  of  the  instru- 
ment. Whether  intended  as  an  absolute  conveyance,  or  a 
mortgage,  it  is  equally  valid,  and  equity  will  give  effect  to 
it  according  to  the  substantial  intent  of  the  parties.  {Stephens 
y.  Allen,  11  Ot,  18S.) 

Strahan,  C.  J. — The  main  question  presented  by  this 
appeal  is  one  of  fact,  and  that  is,  whether  or  not  the  deed 
made  by  George  Swegle  and  wafe  to  Charles  Swegle  on  the 
3d  day  of  September,  1887,  was  intended  as  a  mortgage  or 


Jan.  1891.]  Swegle  v.  Belle  et  al.  327 

Opinion  of  the  Court  —  Stmhan,  C.  J. 

an  absolute  conveyance  of  the  real  property  therein  described. 
All  other  questions  are  subordinate  to  this.  Since  the  decis- 
ion of  this  court  in  Stephens  v.  Allen,  11  Or.  188,  the  law  must 
be  regarded  as  settled  in  this  state  that  a  deed  absolute  on 
its  face  may  be  shown  by  parol  to  have  been  designed  and 
intended  by  the  parties  as  a  mortgage  for  the  security  of 
money,  or  to  secure  the  performance  of  some  act;  and,  as  was 
said  in  that  case,  "  as  such  a  transaction  receives  its  char- 
acter from  what  the  parties  intended  to  make  it  at  its  incep- 
tion, the  ascertainment  of  that  intention  always  becomes  the 
important  inquiry.  This  necessarily  requires  evidence  of 
the  situation  of  the  parties,  of  the  price  fixed  in  connection 
with  the  value  of  the  property,  the  conduct  of  the  parties 
before  and  after,  and  all  the  surrounding  facts  and  circum- 
stances so  far  as  they  are  adapted  to  explain  the  real 
character  of  the  transaction." 

A  brief  reference  to  the  facts  disclosed  by  the  record 
therefore  becomes  necessary.  At  the  time  of  the  execution 
of  the  deed  in  question,  George  Swegle  was  the  owner  in 
fee  of  the  land  in  controversy,  which  was  then  of  about  the 
value  of  from  $7,000  to  $8,000.  About  the  month  of  April, 
1887,  George  Swegle  borrowed  $4,000  of  Breyman  Bros.,  for 
which  he  executed  his  promissory  note  and  a  mortgage  on 
said  real  property  to  secure  the  same.  In  the  month  of 
August  thereafter,  Charles  Swegle  purchased  said  note  and 
mortgage  of  Breyman  Bros.,  paying  the  full  face  value  there- 
for, and  the  same  were  regularly  assigned  to  him  without 
recourse.  In  the  month  of  September,  1887,  the  deed  in 
question  was  executed.  A  somewhat  critical  examination 
of  the  testimony  of  all  of  the  witnesses  shows  that  it  was 
not  intended  as  an  absolute  deed.  The  value  of  the  property 
conveyed  was  nearly  double  the  amount  of  the  mortgage. 
Though  careful  and  prudent  in  his  financial  matters,  there 
is  nothing  in  the  evidence  tending  to  show  that  Charles 
Swegle  would  strip  one  of  his  children  of  his  property  by 
only  paying  one-half  of  its  value.  On  the  contrary,  before 
this  deed  was  executed  he  offered  to  carry  the  debt  at  7  per 
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cent,  which  was  a  lower  rate  than  the  note  to  Breyman 
Bros.  bore.  In  addition  to  this,  he  told  the  plaintiff  that 
he  would  sell  the  land,  and  that  he  should  have  all  it 
would  bring  over  and  above  the  amount  of  the  debt.  The 
plaintiff  testifies  to  this;  and  the  tendency  of  the  testimony 
of  Mrs.  Swegle,  the  widow  of  the  deceased,  J.  G.  Evans,  N. 
F.  Herren,  Robert  Ford  and  Leander  Bender  was  to  establish 
that  fact.  So  entirely  satisfied  were  several  of  the  children 
of  Charles  Swegle,  as  well  as  the  widow,  of  the  justice  of 
the  plaintiff  *s  claim,  that  they  executed  deeds  of  release  to 
him  of  all  interest  in  said  real  property.  Being  satisfied 
that  the  deed  in  question  was  executed  as  a  security  for 
money,  it  must  be  adjudged  to  be  a  mortgage  to  which  will 
attach  the  right  of  redemption  and  every  other  incident  of 
a  mortgage. 

Something  was  said  upon  the  argument  as  to  the  insuffi- 
ciency of  the  plaintiff  *s  tender  in  writing  made  before  the 
suit  was  commenced ;  but  we  do  not  think  it  necessary  to 
pass  upon  that  question  at  this  time.  The  plaintiff  could 
not  make  a  tender  in  writing  or  otherwise  of  the  amount 
actually  due,  for  the  reason  that  Charles  Swegle  had  the 
possession  of  said  land  two  or  three  years,  and  the  rents 
and  profits  to  which  the  plaintiff  was  entitled  remained 
unaccounted  for.  He  had  the  right  to  know  the  amount  of 
these  and  to  have  the  same  deducted  from  the  amount  due 
Charles  Swegle.  The  balance  remaining  due  is  what  he 
must  pay,  and  that  could  not  be  known  till  an  account 
was  taken. 

Finding  no  error  in  the  decree  appealed  from,  the  same 
must  be  affirmed. 
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Account  Rendered  — "E.  <fc  0.  E."— An  account  rendered  which  has  at  the  end  the 
usual  initials,  B.  &  0.  £.,  will  become  a  stated  account  if  not  objected  to  within  a 
reasonable  time,  with  like  effect  in  every  respect  as  if  it  did  not  contain  those 
initials. 

AocoL-NT  Rendered— Items.— An  account  rendered  which  begins  on  the  debit  side 
to  balance  without  giving  the  items  which  constituted  rach  balance,  when 
accounts  are  rendered  annually  between  the  parties,  and  such  balance  is  brought 
forward  ftom  last  year's  balance,  will  become  a  stated  account  if  not  objected  to 
within  a  reasonable  time. 

Reasonable  Time— Question  of  Law.— What  is  a  reasonable  time  when  the  facts  are 
undisputed,  is  a  question  of  law. 

Inbtruction- Duty  of  the  Court.— In  an  action  upon  an  account  stated,  when  It 
appears  that  the  same  had  been  rendered  and  forwarded  by  mail  by  the  creditor  to 
the  debtor  residing  in  the  same  state  about  six  months  before  any  objections  were 
made  thereto,  it  is  the  duty  of  the  court  to  instruct  the  jury,  If  requested,  that  said 
account  becomes  a  stated  account. 

Jackson  county:  L.  R.  Webster,*  Judge. 

Plaintiffs  appeal.    Reversed. 

This  is  an  action  to  recover  the  sum  of  $971.18  on  an 
account  stated.  The  defendants  had  judgment  in  the  court 
below,  and  the  plaintiffs  have  appealed.  The  testimony 
tended  to  show  that  plaintiffs  were  wholesale  merchants 
doing  business  in  Portland,  Oregon,  and  the  defendants  retail 
merchants  doing  business  as  partners  in  Jackson  county, 
Oregon;  that  dealings  between  the  parties  covered  a  period 
of  seven  or  eight  years;  that  during  that  time  the  plaintiffs 
furnished  the  defendants  with  several  statements  of  account: 
the  first  was  dated  June  1, 1883,  and  showed  a  balance  of 
$2,148.69  in  favor  of  the  plaintiffs;  the  second  was  dated 
December  26,  1885,  and  showed  a  balance  in  favor  of  the 
plaintiffs  of  $3,483.66;  the  third  was  dated  December  20, 
1886,  and  showed  a  balance  in  favor  of  the  plaintiffs  of 
$3,693.16;  the  fourth,  dated  December  20, 1887,  and  showed 
a  balance  of  $1,606.01  in  favor  of  the  plaintiffs;  the  fifth, 
dated  February  10,  1888,  and  showed  a  balance  of  $971.78 
in  plaintiffs'  favor.  Statement  No.  2  contained  an  item  of 
interest  of  $420.80;  No.  3,  an  item  of  interest  of  $251.74; 
No.  4,  an  item  of  interest  of  $240.60.  At  the  end  of  each 
statement  were  the  letters  E.  &  O.  E.  The  only  objections 
which  the  defendants  ever  made  to  any  of  these  statements 
prior  to  August  27, 1888,  are  in  the  following  letters  addressed 
by  the  defendants  to  plaintiffs: 
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"Applegate,  February  7, 1888. 
"Messrs.  Fleischner,  Mayer  &  Co.,  Portland,  Oregon — Gents: 
Would  you  kindly  send  us  statement  in  full  of  all  our  deal- 
ings, in  order  to  make  a  settlement?  Also  please  explain 
why  your  statements  do  not  show  a  credit  to  us  of  ?3.75 
error  on  merchandise,  invoice  June  23, 1883.  Also  why  our 
account  is  charged  with  cash,  November  23,  1883,  $58.74. 
Our  books  show  no  such  item. 

"Kubli  &  Bolt." 

The  corrections  suggested  in  this  letter  were  promptly 
made  by  the  plaintiffs.  On  the  14th  day  of  February,  1888, 
the  defendants  sent  the  following  letter  to  plaintiffs  with  a 
remittance: 

"Applegate,  February  14, 1888. 

"Messrs,  Fleischner,  Mayer  &  Co.,  Portland,  Oregon — Gents: 
Enclosed  please  find  check  on  First  National  Bank  for  fifty- 
eight  and  65-100  dollars,  which  you  will  please  credit  Kubli 
&  Bolt. 

"Kubli  &  Bolt." 

On  the  27th  day  of  August,  1888,  the  defendants  sent  the 
following  communication  to  the  plaintiffs  after  being  again 
pressed  to  pay  the  balance  of  the  account: 

"Applegate,  August  27, 1888. 

"Messrs.  Fleischner,  Mayer  &  Co.,  Portland,  Oregon — Gents: 
Referring  to  your  letter  enclosing  statements  of  account,  we 
would  say  that  according  to  our  books  and  your  statements, 
we  have  paid  our  account  in  full.  The  balance  shown  by 
your  statements  is  interest,  and  interest  upon  interest.  As 
your  salesman  sold  us  goods  upon  our  own  time,  and  as  we 
never  agreed  or  promised  to  pay  any  interest  whatsoever,  we 
are  surprised  to  receive  j'our  statement  with  request  to  remit. 

"Kubli  &  Bolt." 

The  defendant  Bolt  testified  upon  the  trial  in  substance 
as  follows:  I  am  one  of  the  defendants  in  this  action,  and 
we  commenced  doing  busiiless  with  Fleischner,  Mayer  &  Co. 
in  1881;  that  about  that  time  a  stranger  claiming  to  be 
.Mark  A.  Mayer,  a  son  of  one  of  the  members  of  the  firm  of 
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Fleischner,  Mayer  &  Co.,  and  claiming  to  be  a  partner  of 
the  concern,  wished  to  sell  me  goods;  was  then  dealing  in 
San  Francisco;  was  in  debt  considerably  then,  and  couldn't 
\evy  well  deal  with  Fleischner,  Mayer  &  Co.;  Mayer  told  me 
that  if  we  dealt  with  them  we  could  have  all  the  time  we 
wanted  to  pay,  without  interest,  and  without  any  dunning 
letters.  Finally  he  offered  me  goods  very  low,  reasonable, 
and  I  bought  a  bill  of  goods  of  him.  We  continued  business 
right  along.  They  sent  us  accounts  and  statements  right 
along,  a  great  many  of  them.  I  never  remember  of  having 
made  any  direct  response  to  them.  Whenever  we  could 
spare  money  we  sent  it  to  them.  That  he  understood  the 
letters  K  &  O.  E.  to  mean  that  it  gave  either  party  the  right 
to  correct  any  errors.  (Witness  here  identified  certain  state- 
ments, and  plaintiffs  admitted  they  were  the  ones  sent.) 
When  I  received  the  statement  I  did  not  think  it  necessary 
to  reply  particularly.  When  I  received  the  statement  of 
February  10, 1888,  I  was  on  my  ranch  on  Humbug,  sick  in 
bed,  about  three-quarters  of  a  mile  from  my  former  place  of 
business,  not  being  in  business  at  that  time,  having  gone  out 
of  the  mercantile  business  about  two  months  before.  This 
witness  also  produced  and  submitted  in  evidence  the  follow- 
ing letter  from  the  plaintifiFs : 

Portland,  Oregon,  August  31, 1888. 
"Messrs,  Kvbli  &  Bolt,  Applegate,  Oi^egon — Dear  Sirs:  We 
are  in  receipt  of  yours  of  the  27th.  Contents  noted.  We 
are  very  much  surprised,  indeed,  that  you  should  raise  any 
question  as  to  the  balance  due  on  your  account,  and  especially 
that  you  should  at  this  late  day  make  any  objection  to  the 
interest.  It  is  our  invariable  rule  to  charge  interest  on  all 
overdue  accounts,  and  in  doing  so  we  only  get  back  a  portion 
of  the  large  amount  of  interest  that  we  have  to  pay  the , 
banks  in  order  that  we  may  be  enabled  to  extend  to  you  and 
other  customers  the  accommodation  they  require.  In  your 
case  we  have  charged  interetrt  after  six  months'  time  on  all 
your  bills,  which  is  certainly  a  long  credit.  When  you  take 
into  consideration  the  fact  that  the  interest  charged  covers  a 
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period  of  seven  years'  business,  you  must  admit  that  the 
amount  is  not  unreasonable,  and  it  certainly  onhr  partially 
reimburses  us  for  what  we  have  paid  out  in  interest  in  order 
that  we  might  accommodate  you.  We  have  sent  you  state- 
ments from  time  to  time  with  interest  charged  thereon,  and 
have  your  acknowledgment  that  you  have  received  the  same, 
and  at  no  time  in  all  these  years  have  you  ever  made  the 
slightest  objection  to  the  interest  charged.  We  are  certainly 
entitled  to  the  balance  due  us  as  per  statement  rendered,  and 
must  insist  upon  your  remitting  in  settlement  of  same; 
otherwise  we  shall  be  compelled  to  send  the  account  to  an 
attorney  for  collection. 

"  Hoping  to  hear  from  you  promptly,  we  remain, 

**  Fleischner,  Mayer  &  Co.'* 

The  witness  after  introducing  another  letter  from  plaintiffs, 
continued:  "Since  then  (date  of  last  letter)  I  have  never 
received  any  other  statement  or  letter.  I  think  my  partner, 
Mr.  Kubli,  did  just  before  this  suit  was  commenced.  I  have 
met  a  member  of  the  firm.  It  was  when  Mr.  Mark  A.  Mayer 
sold  us  the  first  bill  of  goods;  after  that  it  was  traveling  men. 
No  member  of  the  firm  informed  me  personally  that  they 
would  charge  interest,  or  change  first  agreement  in  relation 
to  selling  us  goods."  On  his  cross-examination  the  witness' 
attention  was  called  to  each  statement,  and  he  admitted  they 
were  received  by  the  defendants,  and  that  no  objections  were 
made  thereto.  The  following  letter,  written  by  the  defend- 
ants to  plaintiffs,  was  identified  by  this  witness,  and  offered 
in  evidence  by  plaintiffs: 

**Applegate,  Oregon,  March  30, 1886. 

**  Messrs.  Fleischner ,  Mayer  &  Co,,  Portland,  Oregon — 
Gentlemen:  Your  communication  of  the  25th  inst.  asking 
for  a  remittance,  received,  and  will  say  that  we  will  dispose 
of  some  cattle  by  April  20th,  and  then  we  will  remit  with- 
out fail. 

"Thanking  you  for  your  long  patience,  we  are, 

"KuBU  &  Bolt." 
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The  court,  among  others,  gave  the  jury  the  following 
instructions:  "4.  What  is  such  reasonable  time,  is,  in  this 
case,  a  question  for  the  jury.  It  is  for  you  to  say,  gentlemen. 
In  determining  that  question,  you  must  take  into  consider- 
ation all  of  the  circumstances  surrounding  the  transaction. 
Among  other  things,  the  distance  between  Portland,  the 
place  where  the  plaintiffs  reside,  and  Applegate  postofEce, 
or  Applegate,  the  place  where  the  defendants  reside,  or 
where  the  firm  (I  don't  know  particularly  where  the  defend- 
ants reside),  but  where  the  firm,  Kubli  &  Bolt,  did  business 
at  that  time.  You  will  also  take  into  consideration  the  mail 
connections  between  these  two  places,  namely,  Portland  and 
Applegate,  the  facilities  they  had  of  communicating  by  mail 
to  each  other.  You  will  also  take  into  consideration  the  pre- 
vious transactions,  business  relations  and  the  course  of  deal- 
ing between  the  parties,  the  circumstances  under  which  their 
account  was  received  by  the  defendants,  and  all  of  the  cir- 
cumstances connected  with  and  surrounding  the  whole  trans- 
action, and  from  all  these,  you  are  to  say,  gentlemen  of  the 
jury,  whether  any  objection  was  made  to  the  account  by 
Kubli  &  Bolt  within  a  reasonable  time  after  it  had  been 
received  by  them. 

"10.  Now,  a  stated  account  must  be  an  account  that 
exhibits  the  items  which  constitute  such  an  account.  For 
one  person  to  make  a  stated  account  against  another,  he 
must  show  the  items  of  the  account;  items  which  make  up 
the  account. 

"  11.  If,  however,  gentlemen  of  the  jury,  you  are  satisfied 
from  the  evidence  in  this  case  that  the  account  sent  by  the 
plaintiffs  in  this  case  to  the  defendants,  and  which,  it  is 
claimed  here,  ripened  into  an  account  stated  by  the  failure 
of  the  defendants  to  object — if  you  are  satisfied  the  account 
did  not  contain  the  items  of  the  account,  the  items  which  make 
up  the  balance — still,  if  you  are  satisfied  from  the  whole 
evidence  in  the  case  that  that  account  made  contains  the 
items  of  account,  the  items  which  made  up  the  balance — 
still,  if  you  are  satisfied  from  the  whole  evidence  in  the  case 
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that  that  account  made  such  reference  either  by  direct  terms 
or  by  reason  of  the  course  of  business  between  the  parties — 
made  reference  to  other  statements  of  account  then  in 
possession  of  the  defendants,  which  statements  of  account 
did  show  all  of  the  items — that  will  be  suflBcient  so  far  as  the 
character  of  the  account  is  concerned ;  so  far,  in  other  words, 
as  showing  the  items  of  the  account.  An  account  which 
simply  shows  a  balance,  without  setting  out  the  items  from 
which  the  balance  arose,  is  not  a  statement  of  account.  As 
I  have  said  to  you,  that  does  not  constitute  a  statement  of 
account,  but  a  statement  of  account  must  show  the  items  of 
account." 

These  instructions  were  severally  excepted  to  by  the 
plaintiffs.  The  plaintiffs  asked  the  court  to  give  the  follow- 
ing instructions: 

"  1.  And  if  the  debtor  fails  for  several  posts,  when  the 
dealings  are  between  parties  living  in  the  same  state,  to 
object  to  said  statement,  he  is  presumed  to  have  assented 
thereto. 

"  2.  What  is  a  reasonable  time  in  such  cases  where  the 
facts  are  clear,  is  always  a  question  exclusively  for  the  court. 

"3.  It  is  alleged  by  plaintiffs  that  on  the  10th  day  of 
February,  1888,  they  rendered  and  presented  their  account  to 
the  defendants  showing  the  amount  due  them  thereon,  which 
was  assented  to  by  defendants  as  being  correct,  which  allega- 
tion is  denied  by  the  answer  of  the  defendants,  and  this  is 
the  only  issue  of  fact  to  be  tried  and  determined  by  the  jury. 

"4.  If  you  find  that  plaintiffs  rendered  and  delivered, 
either  in  person  or  by  mail,  a  statement  of  their  account  to 
defendants,  on  or  about  the  10th  day  of  February,  1888,  and 
that  defendants  received  the  same  and  made  no  objections 
thereto  until  August  29,  1888,  the  account  became  a  stated 
account,  and  you  will  find  a  verdict  for  the  plaintiffs  and 
against  the  defendants  in  the  amount  asked  for  in  the  com- 
plaint, less  the  sum  of  $58.64,  which  plaintiffs  admit  as 
having  received  on  said  account  sued  on. 

"5.    In  this  case  it  is  admitted  that  on  February  10, 1888, 
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the  plaintiffs  sent  their  statement  to  defendants,  showing 
the  balance  claimed  by  them  from  defendants;  and  that 
defendants  received  it  in  due  course  of  mail  and  within  a 
very  few  days  after  it  was  written;  that  August  29, 1888, 
was  the  first  time  they  objected  thereto;  that  there  is  and 
was  in  the  year  1888  daily  mail  connection  between  Jack- 
sonville and  Portland;  and  that  there  was  in  1888  mail 
connection  twice  a  week  between  Jacksonville  and  Apple- 
gate,  distant  therefrom  about  thirteen  miles.  The  court 
therefore  charges  you,  under  the  circumstances  in  this  case, 
that  the  account  rendered  became  a  stated  account;  and 
under  the  pleadings  in  this  case  you  must  find  for  the 
plaintiffs  and  against  the  defendants  in  the  amount  claimed 
in  the  complaint,  less  the  sum  of  $58.64,  admitted  to  have 
been  paid  on  said  account." 

The  court  refused  to  give  any  of  these  instructions,  to 
which  several  rulings  of  the  court  the  plaintiffs  duly 
excepted. 

Cbx,  Teal  &  Minor,  and  P.  P.  Prim,  for  Appellants, 

The  court  erred  in  allowing  not  only  the  items  going  to 
make  up  the  account  sued  on,  but  also  items  making  up 
statements  furnished  from  year  to  year  before  by  appellants 
to  respondents  to  be  inquired  into  and  the  account  virtually 
re-opened,  "When  the  action  is  strictly  on  an  account 
stated,  to  maintain  such  action  the  plaintiff  must  prove  an 
account  stated,  as  that  and  nothing  else  will  support  his 
allegations."  (Truman  v.  Owens,  17  Or.  523;  Holmes  v.  Page, 
19  Or.  232;  Auzei^ais  v.  Kaglee,  74  Cal.  60.) 

When  the  defendant  elects  to  stand  on  a  denial  of  the  stating 
of  the  account,  there  is  but  the  one  issue  to  be  tried,  and  he  will 
not  be  permitted  under  a  denial  of  that  nature  to  re-open  the 
account.  If  he  wishes  to  claim  any  mistake,  omission,  accident, 
or  fraud,  the  pleadings  should  set  forth  the  items  of  the  mistake 
or  fraud,  and  distinctly  allege  that  such  items  were  omitted  or 
fraudulent.  (1  Story  Eq.  Jur.  (11th  ed.)  §  527 ;  Tetry  v.  Sickles, 
13  Cal.  427;  Young  v.  HUl,  67  N.  Y.  162,  23  Am.  Rep.  99; 
Kronenberger  v.  Birs%i  b^  Mo.  121.) 
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The  letters  E.  &  0.  E.  on  a  statement  of  account  do  not 
make  it  any  the  less  a  stated  account.  {Branger  v.  Chevalier^ 
9  Cal.  353.)  "An  account  stated  is  an  account  which  has 
been  rendered  by  the  creditor  and  assented  to  by  the  debtor 
as  correct,  either  expressly  or  by  implication  of  law  from  the 
failure  to  object  within  a  reasonable  time.  *  *  *  Merely 
rendering  same  does  not  make  it  an  account  stated  but  an 
account  rendered,  and  delivered  to  the  debtor,  exhibiting  the 
demand  of  the  creditor,  unless  objected  to  within  a  reason- 
able time,  becomes  an  account  stated."  *  *  *  Signature 
to  the  account  or  express  admission  is  not  necessary.  {Lock- 
wood  V.  Thome,  11  N.  Y.  170,  62  Am.  Dec.  81;  Wiggins  v. 
Barkluim,  10  Wall.  129;  TolcoU  v.  Chew,  27  Fed.  Rep.  273; 
Poioell  V.  Fac.  R.  R.  ^b  Mo.  658.) 

Party  contesting  ac<30unt  so  rendered  is  the  one  to  prove 
he  made  objections  within  a  reasonable  time.  {Ruffner  v. 
Hewitt,  7  \V.  Va.  585;  Coopwood  v.  Bolton,  26  Miss.  212.) 

The  court  erred  in  not  giving  instruction  No.  4,  asked  by 
appellants:  "  What  is  a  reasonable  time  in  such  cases  where 
the  facts  are  clear,  is  always  a  question  exclusively  for  the 
court."    (OH  Co.  V.  Van  Ettm,  107  U.  S.  325.) 

The  court  erred  in  refusing  to  give  instruction  No.  1: 
"And  if  the  debtor  fail  for  several  posts,  when  the  dealings 
are  between  parties  living  in  the  state,  to  object  to  such  state- 
ment, he  is  presumed  to  have  assented  thereto."  {Phillipa  v. 
Bddm,  2  Edw.  1;  Freas  v.  Truitt,  2  Col.  489.) 

The  court  erred  in  giving  instruction  No.  11.  A  balance 
rendered  by  the  creditor  and  acquiesced  in  by  the  debtor, 
where  it  is  a  balance  resulting  from  former  transactions, 
may  become  an  account  stated.  It  is  not  the  items,  but  the 
defendants*  consent  to  the  balance  found  on  which  the  suit  is 
brought.  The  statement  may  commence  with  a  previous 
balance.  (Tassey  v.  Church,  4  W.  &  S.  141,  39  Am.  Deo.  65; 
Wiley  V.  Brigham,  16  Hun,  106 ;  Doics  v.  Darfree,  10  Barb.  213.) 

H.  K.  Hanna,  J.  R.  Niel,  and  E.  B.  Waiaon,  for  Respondents. 

Every  definition  of  an  acconnt  involves  the  idea  of  a  s^^te- 
meat  of  the  items.     (1  Bouv.  Law  Dia  "Account";  1  Rap. 
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Law  Die.  "Account";  Williams  y,  Glmny,lQl^,Y. S90.)  We 
maintain  that  the  very  statement  presented  as  the  l)asis  of 
the  settlement  must  show  every  item  going  to  make  up  the 
total  amount  or  balance  claimed  to  be  due. 

In  the  absence  of  special  contract  to  pay  interest,  the 
items  of  interest  in  the  statements  were  illegal.  Our  statute 
allows  interest  on  money  becoming  due  "  upon  settlement  of 
matured  accounts  from  the  day  the  balance  is  ascertained." 
(Hill's  Code,  §  3587.) 

Only  matured  accounts  are  included,  and  it  is  the  balance 
ascertained  upon  their  settlement  that  bears  interest.  {CcUlin 
V.  Knott,  2  Or.  321.)  Such  has  uniformly  been  the  construc- 
tion of  similar  provisions.  {Samis  v.  Clarh,  13  111.  544; 
IlllnoU  ant.  Ity.  Co.  v.  Cobb,  72  111.  148;  Close  v.  Fields,  2 
Tex.  232;  Dunne  v.  Mastick,  50  Cal.  244.) 

That  this  was  a  continuous  and  open  account  from  its  com- 
mencement on  September  12,  1881,  down  to  the  rendition  of 
the  plaintifiTs'  last  statement  on  Jnly  21,  1888,  is  conclusively 
shown  both  by  the  statements  tliemselves  and  the  plaintiffs' 
letters  in  regard  thereto,  especially  the  last  one  of  August  31, 
1888.  {Young  v.  Hilly  67  N.  Y.  162,  23  Am.  Rep.  99;  Elder 
V.  Uchimanny  10  111.  App.  488;  Kean  v.  Branden,  12  La. 
Ann.  20.) 

The  omission  of  the  party  receiving  a  statement  of  account 
to  notify  his  objections  to  the  sender  within  a  given  time,  ordi- 
narily sufficient  for  the  purpose,  aflPords  ground  to  infer  his 
assent  to  the  correctness  of  items  shown  therein,  but  not  con- 
clusively; therefore  the  receiver  is  at  liberty  to  introduce  evi- 
dence of  any  fact  or  circumstance  reasonably  tending  to  rebut 
such  inference.  {Lockwood  v.  Thofme,  11  N.  Y.  170,  62  Am. 
Dec.  81;  S.  C.  18  N.  Y.  285;  Sienton  v.  Jerome,  54  N.  Y.  480; 
Volkening  v.  De  Graaf,  81  N.  Y.  268 ;  Killam  v.  Preston,  4  W.  & 
S.  16;  Spangler  v.  Springer,  22  Pa.  St.  454;  Ware  v.  Manning, 
85  Ala.  238,  5  So.  Rep.  682;  Beiirand  v.  Taylor,  32  Ark.  470; 
Wood  V.  Hiekok,  2  Wend.  501;  White  v.  Campbell,  25  Mich.  463 ; 
Cape  Girardeau,  etc..  By.  Co.  v.  Kimmd^  68  Mo.  83 ;  Bice  v. 
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Sclilo88,  Ala.,  May  6,  1890,  7  So.  Rep.  802;  Wiggins  v.  Burh- 
ham,  10  Wall.  129;  Ouernsey  v.  Bexford,  63  N.  Y.  631.) 

The  authorities  are  numerous  and  decisive  that  such 
statements  as  were  sent  to  defendants  in  this  case,  with 
balances  carried  over  into  succeeding  statements,  as  here,  do 
not  ripen  into  stated  accounts  through  silence  of  the  parties 
receiving  the  same.  {Pickett  v.  Merchant's  Nat.  Bank,  32 
Ark.  340;  Raymond  v.  Williams,  40  la.  117;  Bussey  v.  Gani, 
10  Humph.  238.) 

Strahan,  C.  J. — 1.  We  have  lately  considered  what  con- 
stituted a  stated  account  in  two  cases,  and  a  reference  to 
them  seems  to  be  all  that  is  necessary  at  this  time.  In 
Holmes  v.  Page,  19  Or.  232,  we  held  that  an  account  stated 
is  an  account  which  has  been  rendered  by  the  creditor  and 
has  been  assented  to  by  the  debtor  as  correct  either  expressly 
or  by  implication  of  law,  from  failure  to  object,  and  that  the 
action  was  not  founded  upon  the  items  of  the  account  but 
on  the  defendant's  consent  to  the  balance  stated.  And 
Truman  v.  Owens,  17  Or.  523,  is  to  the  same  eflfect.  Under 
the  issues  in  this  case  the  only  question  to  be  tried  was 
whether  or  not  the  account  between  the  plaintiffs  and 
defendants  became  a  stated  account.  This  question  was 
concisely  stated  in  appellants'  fourth  and  fifth  instructions 
refused  by  the  court.  If  the  plaintiffs  delivered  an  account 
to  the  defendants  either  personally  or  by  mail,  it  would 
become  a  stated  account,  if  not  objected  to  within  a  reason- 
able time;  and  in  an  action  on  such  account,  it  cannot  be 
opened  only  for  fraud,  error  or  mistake:  and  the  answer  in 
such  action  must  set  forth  fully  the  fraud,  error  or  mistake 
relied  u]K)d.  {Kronenherger  v.  Binz,  56  Mo.  121;  Terry  v.  Sickles^ 
13  Cal.  427;   Young  v.  HUl,  67  N.  Y.  162,  23  Am,  Rep.  99.) 

2.  But  it  was  suggested  that  an  account  rendered,  which 
had  at  the  bottom  thereof  the  usual  initials,  "E.  &  O.  E." — 
errors  and  omissions  excepted — could  not  become  a  stated 
account;  that  is,  it  would  remain  open  and  unsettled,  so  that 
either  party  would  be  at  liberty  to  contest  any  item  thereof, 
though  if  these  words  had  been  omitted  the  account  would 
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have  become  a  stated  account.  But  this  does  not  seem  to 
be  the  eflfect  of  those  words.  An  account  rendered  contain- 
ing them  will  become  a  stated  account,  if  not  objected  to 
within  a  reasonable  time,  with  like  eflfect  as  if  they  had  been 
omitted.  {Branger  y.  Chei^alier,  9  Cal.  853;  Young  y,  HiU, 
supra,)  By  the  tenth  and  eleventh  instructions,  the  court 
charged  that  an  account,  before  it  can  become  a  stated 
account,  must  contain  the  items.  If  by  this  was  meant  each 
item  of  merchandise  or  cash  that  constituted  the  debit  and 
credit  sides  of  the  account,  we  think  the  court  was  in  error. 
The  evidence  showed  that  accounts  had  been  rendered  from 
time  to  time  by  the  plaintiffs.  These  were  in  accordance 
with  the  course  of  dealing  between  the  parties,  and  though 
all  accounts  rendered  after  the  first  would  begin  with  the 
balance  claimed  to  be  due  on  the  former  accounting,  still 
that  fact  would  not  prevent  their  becoming  stated  accounts. 
{Dow8  V.  Durfreey  10  Barb.  213.)  Instruction  four,  given  by 
the  court,  and  those  on  the  same  subject  requested  by  the 
plaintiflFs  and  refused,  may  be  considered  together.  They 
relate  to  what  is  a  reasonable  time  within  which  a  party 
must  object  after  an  account  is  delivered  to  him  so  as  to 
prevent  the  same  becoming  a  stated  account,  and  whether 
that  was  a  question  of  fact  for  the  jury  in  this  particular 
case  or  one  of  law  for  the  court.  Generally,  what  is  a 
reasonable  time  when  the  facts  are  undisputed  is  a  question 
of  law  for  the  courts.  Of  course,  if  it  were  in  controversy 
at  whet  time  the  account  was  rendered  or  at  what  time 
objections  were  made,  these  would  be  questions  of  fact  for  a 
jury;  but  in  every  case  as  soon  as  the  date  is  fixed  the 
question  becomes  one  of  law,  whether  or  not  such  time  was 
reasonable.  {Oil  Co.  v.  Van  Eiten,  107  U.  S.  325;  Wiggins 
V.  Burkham,  10  Wall.  129;  Talcoti  v.  Chew,  27  Fed.  Rep, 
273;  Pov^U  v.  Railroad  Co,  65  Mo.  658;  Lockwood  v.  Thome^ 
11  N.  Y.  170,  62  Am.  Dec.  81.)  The  first  instruction  asked  by 
the  plaintifls  enunciated  a  correct  principle  of  law,  and  it  is  diflS- 
calt  to  understand  upon  what  ground  the  court  refiised  to  give 
it    The  earlier  rule  in  the  law^  upon  the  subject  of  account 
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stated  was  that  it  was  applicable  to  merchants  only, 
(22  Cent.  Law.  Jour.  76);  but  this  is  not  the  rule  at  present. 
The  needs  of  modern  business  have  so  enlarged  it  that  it 
may  be  properly  applied  to  all  classes  of  business  men. 
(Shepardf  y.  Bank  of  Missouriy  15  Mo,  US;  White  Y.CampbeUf 
26  Mich.  463.)  But  within  any  rule  we  are  able  to  find  in 
the  books  the  instruction  asked  was  right  and  should  have 
been  given.  This  transaction  was  between  merchants.  The 
account  was  rendered  nearly  six  months  before  any  objections 
were  heard  on  the  subject.  The  defendants  made  a  remit- 
tance to  be  applied  on  account  after  its  rendition  without 
suggesting  any  objections  to  the  account.  Under  these  facts, 
the  assent  of  the  defendants  to  the  account  as  rendered  must 
be  presumed,  and  it  was  the  duty  of  the  court  to  inform  the 
jury  that  such  was  the  law.  (1  Story  Eq.  Jur.  §  526;  Wiggins 
V.  Burkhamy  mpra;  Phillips  v.  Belden,  2  Edw.  Ch.  1;  Freas  v. 
ThAitiy  2  Col.  489.)  Having  reached  the  conclusion  that  the 
plaintiffs'  theory  of  this  case  as  presented  by  the  bill  of 
exceptions  was  correct,  we  are  relieved  from  any  further 
examination  of  the  defendants'  views  as  they  are  diametri- 
cally opposed  to  those  of  the  plaintiffs. 

The  court  erred  in  giving  said  instructions  four,  ten  and 
eleven,  and  in  failing  to  give  those  asked  by  the  plaintiffs. 
Let  the  judgment  be  reversed  and  the  cause  remanded  to 
the  court  below  for  a  new  trial. 


[FUed  January  21,  18W.] 

S.  0.  FLINT  u  R.  PHIPPS  et  al. 

ExECxrnoH— FiiLURETo  Follow  Judgment— Sale— In  adequacy  op  Pbici— Motion 
TO  QUABH.— Where  an  execution  Is  radically  defective  in  laillng  to  follow  the 
Judgment,  and  a  sale  has  been  had  of  certain  real  property  from  which  is  realized 
about  two-fifihs  of  what  the  same  property  brought  a  few  months  preyiously  at 
another  execution  sale  in  the  same  case,  and  the  cause  of  the  discrepancy  in  the 
amount  realized  does  not  appear,  the  court  in  the  exercise  of  a  superintending 
power  over  itn  process  wlU  quash  the  writ 

Execution— Amendment  of.— The  power  to  amend  an  execution  ia  Tested  in  the 
court,  but  its  exercise  must  always  be  in  furtherance  of  Justice. 


Douglas  county:  R.  S.  Bean,  Judge. 
Defendants  appeal.    Reversed. 
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This  is  an  appeal  from  an  order  confirming  a  sherijQf's  sale 
made  upon  a  decree  of  foreclosure;  also  from  an  order  allow- 
ing the  execution  upon  which  such  sale  was  made  to  be 
amended.  On  the  2d  day  of  July,  1888,  a  final  decree  of 
foreclosure  was  entered  in  this  court  in  said  cause  for  the 
sum  of  $13,045  and  interest,  and  $250  attorney's  fees,  and 
for  costs  and  disbursements.  The  mandate  was  duly  filed 
and  entered  in  the  court  below  on  the  10th  day  of  October, 
1888.  On  the  15th  day  of  October,  1888,  an  execution  was 
issued  to  enforce  said  decree  and  placed  in  the  hands  of  the 
sheriff  of  Douglas  county  for  service,  who  advertised  the 
lands  described  in  said  writ  for  sale  on  the  first  day  of 
December,  1888.  On  said  day  a  part  of  said  lands  were 
solds  to  S.  C.  Flint  and  G.  A.  Taylor  for  $3,300,  and  the 
residue  to  W.  S.  Hamilton  for  $10,300,  amounting  in  the 
aggregate  to  the  sum  of  $13,600.  After  the  entry  of  said 
decree,  a  payment  was  made  thereon  before  said  sale  of 
$815.60.  The  aggregate  amount  of  the  costs  and  attorney's 
fees  at  the  time  of  the  sale  was  $643.07.  It  appears  from 
the  sheriff's  return  that  there  was  from  the  proceeds  of  said 
sale  in  his  hands  the  sum  of  $12,956.93  to  apply  on  said 
decree,  leaving  a  balance  due  thereon  of  $2,017.77.  On  the 
6th  day  of  May,  1889,  the  plaintiff  moved  to  confirm  said 
sales,  which  motion  was  on  the  next  day  duly  allowed  by 
the  court  and  said  sales  confirmed.  One  parcel  of  said  land 
was  sold  to  W.  S.  Hamilton,  as  appears  from  the  sheriff's 
certificate  of  redemption,  for  the  sum  of  $5,000.  On  the 
31st  day  of  August,  1889,  the  defendant  R.  Phipps  duly 
redeemed  the  same  by  paying  said  sheriff  the  sum  of  $5,375. 
The  land  thus  redeemed  is  described  as  the  donation  land 
claim  of  R.  Phipps  in  T.  28  and  29  S.,  R.  6  west;  the  dona- 
tion land  claim  of  Robert  McKee  in  T.  28  and  29  S.,  R.  6 
west;  all  of  the  donation  land  claim  of  Monroe  C.  McCloud 
that  lies  north  and  east  of  the  South  Umpqua  river  in 
Douglas  county,  Oregon.  On  the  9th  day  of  October,  1889, 
the  clerk  of  the  circuit  court  of  Douglas  county,  Oregon, 
ijisued  another  execution  on  said  decree^  in  which  it  was 
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recited  that  S.  C.  Flint,  at  the  regular  October  term,  1888, 
of  the  circuit  court  of  Douglas  county,  Oregon,  to  wit, 
Wednesday,  October  10,  1888,  recovered  a  judgment  by 
foreclosure  of  a  mortgage  and  against  the  above-named 
defendant  R.  Phipps,  and  against  the  following-described 
mortgaged  premises,  to  wit:  The  donation  claim  of  M. 
0.  McCloud,  No.  41,  in  township  28  south,  range  6  west, 
bounded  and  described  as  follows,  to  wit:  Beginning  at  a 
point  12  chains  north  and  9.25  chains  east  from  the  south- 
west corner  of  section  33;  thence  north  40  chains;  thence 
east  40  chains;  thence  south  40  chains;  thence  north  89 
degrees  34  minutes  west  39.56  chains  to  the  place  of  begin- 
ning. The  donation  land  claim  No.  42  of  Robert  Phipps* 
in  township  28  S.,  R.  6  west,  and  donation  claim  No.  37  of 
Robert  Phipps,  in  township  29  S.,  R.  6  west;  the  donation 
claim  of  Robert  McKee  in  townships  28  and  29  S.,  R.  6 
west,  notification  No.  5869.  And  it  is  further  recited  that  it 
has  been  decreed  by  the  court  that  the  mortgage  of  the 
plaintifiF  be  foreclosed  and  all  rights  of  the  defendants  W. 
R.  Willis,  Carrie  Willis,  his  wife,  S.  Hamilton,  G.  A.  Taylor 
and  H.  C.  Slocum,  are  decreed  to  be  subsequent  to  the  lien 
of  the  plaintifiF,  and  they  are  thereby  barred  of  all  equity 
of  redemption  in  said  lands,  except  such  rights  of  redemp- 
tion as  the  laws  of  Oregon  confer.  The  sheriff  is  then 
commanded  to  levy  upon  and  sell  the  above-described 
premises  and  apply  the  proceeds  arising  from  such  sale:  (1) 
To  the  costs  and  expenses  of  the  proceedings  in  the  supreme 
court  of  the  state  of  Oregon  and  in  the  court  below;  (2)  to 
the  payment  of  the  decree  of  the  plaintiff  therein,  to  wit, 
the  unsatisfied  balance  thereof,  $2,305.97,  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  the  9th 
day  of  October,  1889. 

By  the  sheriff's  return  on  this  execution,  it  appears  that 
he  levied  on  the  lands  described  in  it  on  the  14th  day  of 
October,  1889,  and  after  duly  advertising  the  same  for  the 
requisite  time,  they  were  sold  to  T.  R.  Sheridan  on  the  16th 
day  of  November,  1889,  for  the  sum  of  $2,390.    This  satisfied 
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said  decree  and  costs,  the  sheriflF  recites,  leaving  $3.04  in  his 
hands-  On  the  22d  day  of  November,  1889,  the  defendants, 
W.  R.  Willis  and  R.  Phipps,  filed  their  objections  to  the 
confirmation  of  sale,  as  follows:  (1)  For  that  the  said  execu- 
tion does  not  describe  or  follow  the  terms  of  any  judgment 
or  decree  in  the  above-entitled  court  and  cause;  (2)  it  does 
not  state  the  amount  of  any  judgment  or  decree  or  the 
amount  actually  due  thereon;  (3)  for  that  the  only  decree 
entered  in  the  above-entitled  court  and  cause  was  a  decree 
dated  October  10, 1888,  ordering  the  sale  of  the  lands  in  this 
execution,  together  with  a  large  body  of  other  lands,  and 
said  decree  and  order  were  duly  enforced  by  virtue  of  an 
execution  issued  on  the  15th  day  of  October,  1888,  and  sale 
of  all  the  premises  in  said  decree  described  on  the  1st  day  of 
December,  1888,  and  the  proceeds  of  said  sale  paid  to  the 
plaiutiflF  above  named,  as  fuUy  appear  by  the  records  of  the 
court;  (4)  for  that  the  sheriff's  return  shows  a  sale  of  all  the 
right,  title  and  interest  of  the  defendant  R.  Phipps  in  and 
to  the  land  described  in  the  execution  on  the  23d  day  of 
September,  1886,  when  the  only  judgment  or  decree  on  the 
record  of  this  court  in  this  cause  against  the  defendant  R. 
Phipps  was  entered  on  the  10th  day  of  October,  1888;  (5)  for 
that  the  sale  was  not  authorized  by  the  judgment,  decree  or 
execution  issued  in  said  cause;  (6)  there  is  no  judgment  or 
decree  in  the  records  of  this  court  that  will  authorize  the 
issuance  of  the  execution  issued  in  this  cause;  (7)  the  only 
decree  and  order  for  sale,  authorizing  an  execution  against 
the  real  property  described  in  this  execution,  had  been  fully 
executed  and  satisfied  before  the  issue  of  this  execution; 
(8)  the  execution  in  this  case  does  not  authorize  the  sale  of 
any  interest  or  title  of  the  defendant  R.  Phipps  in  and  to 
the  premises  mentioned  therein  prior  to  the  10th  day  of 
October,  1888.  On  the  2d  day  of  December,  1889,  the  plaintiff 
filed  a  motion  to  amend  the  execution  as  well  as  the  return. 
The  defendants  also  filed  a  motion  to  quash  the  execution. 
The  court  sustained  the  plaintiff's  motions  and  allowed  the 
execution  to  be  amended,  and  then  confirmed  the  sale,  at 
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the  same  time  overruling  the  defendants'  objections  to  such 
confirmation  as  well  as  their  motion  to  quash.  From  these 
rulings  this  appeal  is  taken. 

J.  C.  FuUertoriy  and  Hamilton  &  Hamilton,  for  Respondent 

W.  R.  Willis,  for  Appellants. 

StrahaNjC.  J. — The  first  question  presented  by  the  record 
is  the  sufficiency  of  the  execution  upon  which  the  sale  was 
made.  It  appears  that  there  had  been  a  previous  sale  of  all 
the  lands  described  in  the  decree,  and  that  the  tracts  of 
land  described  in  this  writ  had  been  redeemed  by  the  judg- 
ment debtor;  but  the  writ  fails  to  follow  the  decree  in  every 
essential  particular  except  the  names  of  the  parties.  The 
power  of  amendment  is  conceded,  and  in  most  cases  should 
be  exercised  to  support  a  title  acquired  at  such  sale;  but  it 
is  still  a  power  which  must  be  exercised  cautiously  and  in 
view  of  the  facts  of  the  particular  case.  A  few  months  pre- 
viously this  land  sold  for  $5,000;  at  the  sale  in  question  it 
only  brought  about  $2,300.  What  caused  this  discrepancy 
does  not  appear.  It  cannot  be  claimed  that  so  short  a  time 
had  produced  any  effect  upon  the  value  of  the  property. 

Courts  always  exercise  full  control  over  their  process  so 
that  suitors  shall  not  be  prejudiced  either  by  the  form  of  the 
writ  or  the  manner  of  its  execution.  {McKee  v.  Logan,  82 
Mo.  524.)  The  defects  in  this  writ  may  have  been  the  reason 
why  the  property  did  not  sell  for  as  much  as  at  the  previous 
sale,  and  if  so,  then  the  parties  were  injured  to  the  amount  of 
the  difference  between  the  present  and  former  sale.  Under 
this  view  of  the  subject,  we  think  the  better  practice  would 
have  been  for  the  court  below  to  have  quashed  the  writ  on 
the  defendant's  motion  rather  than  to  have  amended  it 
This  power  of  amendment  is  a  very  salutary  one,  but  it 
ought  always  to  be  exercised  in  furtherance  of  justice.  In 
this  cause  we  have  concluded  to  reverse  the  decree  appealed 
from  and  to  quash  the  writ. 

The  other  question  raised  is  not  fully  presented  by  this 
record.  It  was  said  at  the  argument  that  the  defendant 
Willis  had  purchased  Phipps'  interest  in  this  land  before 
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the  decree  of  foreclosure  and  faken  a  deed  therefor ;  but  the  fact 

does  not  appear  in  the  record.     If  it  did^  what  effect  the  fact 

would  have  upon  the  rights  of  these  parties,  is  not  so  manifest. 

{Boyce  v.  WiHghty  2  Abbotts  N.  Cas.  163 ;  Bowers  v.  Amoux,  33 

N.  Y.  Super.  Ct.  530;  Teabout  v.  Jaffray,  74  Iowa,  28,  7  Am.  St. 

Rep.  466;  Hervey  v.  Krost,  116  Ind.  268;  Oayton  v.  Ellis,  50 

Iowa,  590.)    But  wliatever  the  correct  rule  may  be,  we  do  not  care 

to  enter  upon  its  consideration  until  all  the  facts  are  before  us. 

Let  the  decree  appealed  from  be  reversed. 

Bean,  J.,  having  presided  at  the  trial  in  the  court  below. 

did  not  sit  here. 


[Filed  January  21, 1891.]  SO   346 

THOMAS  C.  LITTLE  v.  C.  A.  COGSWELL.  ^^ 

Rktbal  bt  Implication.— a  new  •tatute.  revising  the  whole  rabject  matter  of  an  old 
one  and  evidently  intended  as  a  substitute  for  it,  although  there  is  no  clause  to 
that  effect,  will  operate  as  a  repeal  of  the  old  law. 
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Lake  county:  L.  R.  Webster,  Judge. 

Defendant  appeals.    Reversed.  .'^  ^| 

The  respondent  recovered  a  judgment  in  the  circuit  court     gp  345I 
for  Lake  county  against  appellant  in  an  action  at  law,  and    1-^3^ 
filed  a  statement  of  his  costs  and  disbursements,  which    \j^ 
included  the  clerk's  and  sheriflf's  fees,  to  which  appellant 
filed  objections.    The  county  clerk  found  for  respondent, 
from  which  an  appeal  was  taken  to  the  circuit  court  and  that 
court  allowed  respondent  as  disbursements  paid  W.  T.  Boyd, 
county  clerk,  $16.95,  and  an  additional  sum  of  thirty-three 
and  one-third  per  cent,  to  wit,  $5.65,  making  a  total  of 
$22.60,  and  paid  Wm.  Carl,  sheriff,  $6.50,  and  an  additional 
thirty-three  and  one-third  per  cent,  to  wit,  $2.17,  making  a 
total  of  $8.67,  from  which  judgment  this  appeal  is  taken. 

P.  P.  Prim,  and  //.  K,  Ilanria,  for  Respondent. 

C  A.  Cogswell,  for  Appellant. 

Bean,  J. — The  only  question  presented  by  this  appeal  is 
whether  the  clerk  and  sheriff  of  Lake  county  are  entitled 
to  receive  for  their  services  thirty-three  and  one-third  per 
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cent  in  addition  to  the  fees  provided  in  sections  3  and  4  of 
the  act  of  the  legislative  assembly,  approved  February  25, 
1885.  An  intelligent  understanding  of  this  question  requires 
a  brief  reference  to  the  various  acts  of  the  legislature  concern- 
ing the  fees  of  these  officers.  In  1882  (Laws  of  1882,  457) 
an  act  was  passed  regulating  the  fees  of  clerks  and  sheriflfe 
in  the  various  counties  of  the  state,  which,  for  the  purposes 
of  this  case,  may  be  said  to  have  divided  the  counties  into 
three  classes,  and  provided  a  schedule  of  fees  for  each  class. 
Sections  2  and  3  of  this  act  provide  the  fees  for  the  clerks 
and  sheriflfs  in  the  counties  of  the  first  class.  Section  7  pro- 
vides that  clerks  and  sheriffs  in  certain  counties,  including 
Lake,  shall  receive  for  their  services  an  additional  compen- 
sation to  that  provided  for  those  in  the  first  class  of  thirty- 
three  and  one-third  per  cent;  while  sections  8  and  9  provide 
a  schedule  of  fees  for  the  counties  of  the  third  class,  which 
are  the  counties  of  Coos,  Curry,  Clatsop,  Columbia,  Josephine 
and  Tillamook,  the  fees  for  these  counties  being  largely  in 
excess  of  those  provided  for  the  other  counties.  In  1885 
(Laws,  1885,  63)  an  act  was  passed,  approved  February  23, 
1885,  amending  section  7  of  the  act  of  1882,  by  adding  to 
the  counties  of  the  second  class  therein  named  the  counties 
of  Baker,  Union  and  Grant.  At  the  same  session  of  the 
legislature  an  act  was  passed,  approved  February  25,  1885, 
amending  sections  7,  8  and  9  of  the  act  of  1882  by  omitting 
the  counties  of  Lake  and  Klamath  from  section  7,  and  add- 
ing these  counties  to  sections  8  and  9,  thus  transferring  these 
counties  from  the  second  to  the  third  class. 

It  is  contended  by  counsel  for  respondent  that  the  attempt 
to  amend  section  7  of  the  act  of  1882  by  the  act  of  February 
25,  1885,  is  void,  because  this  section  had  already  been 
amended  at  the  same  session  of  the  legislature  two  days 
previously,  and  therefore  the  clerk  and  sheriff  of  Lake 
county  are  entitled  to  receive  for  their  services  the  fees  pro- 
vided in  sections  3  and  4  of  the  act  of  February  25,  1885, 
and  an  additional  thirty-three  and  one-third  per  cent  on 
account  of  the  provisions  of  the  act  of  February  23, 1885. 
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Conceding  that  the  attempt  to  amend  section  7  of  the  act  of 
1882  is  void,  as  claimed  by  counsel,  the  conclusion  as  con- 
tended for  does  not  follow.  The  only  matter  under  consid- 
eration by  the  legislature  at  the  time  the  act  of  February 
25, 1885,  was  passed,  was  the  fees  to  be  allowed  the  clerks 
and  sheriffs  of  Lake  and  Klamath  counties.  This  is  apparent 
from  the  general  scope  of  the  act.  The  only  modification  it 
makes  in  the  act  of  1882  is  in  transferring  these  two  counties 
from  the  second  to  the  third  class,  thereby  largely  increasing 
the  fees  of  the  clerks  and  sherifts  in  these  counties.  It  was 
evidently  intended  to  revise  the  whole  subject  of  the  fees  of 
these  officers,  and  as  a  substitute  for  all  previous  legislation 
on  that  subject,  by  transferring  Lake  and  Klamath  counties 
from  the  second  to  the  third  class.  Although  the  attempt 
to  amend  section  7  of  the  act  of  1882  by  omitting  Lake  and 
Klamath  counties  from  the  counties  therein  named  may  be 
void,  the  amendment  of  sections  8  and  9  by  adding  these 
counties  is  valid,  and  clearly  expresses  the  legislative  intent- 
A  careful  comparison  of  this  act  with  the  act  of  1882  can 
leave  no  doubt  that  it  was  the  intention  of  the  legislature 
by  the  latter  statute  to  revise  the  entire  matter  to  which  they 
both  had  reference,  to  make  such  changes  in  the  fees  of  these 
officers  as  it  thought  best,  and  to  substitute  its  will  as 
expressed  in  sections  3  and  4  of  the  act  of  1885  for  the  old 
law.  The  act  of  February  25, 1885,  being  intended  to  revise 
the  subject  of  the  fees  of  clerks  and  sheriffs  of  these  counties, 
although  it  had  no  clause  to  that  effect,  operates  as  a  repeal  of 
all  former  acts  in  relation  to  the  same  subject  matter.  Repeals 
by  implication  are  not  favored,  but  a  new  statute  revising  the 
whole  subject  matter  of  an  old  one,  and  evidently  intended  as  a 
substitute  for  it,  will  operate  as  a  repeal  of  the  old  law,  although 
there  is  no  clause  to  that  effect.  This  has  repeatedly  been  held 
by  this  court  {Grant  (Jo.  v.  Sels,  5  Or.  243;  Hurst  v.  Hawn,  Id. 
275;  Fleischner  v.  Chadicick,  Id.  152)  and  is  generally  recognized 
by  the  courts.  (Rogers  v.  Waterous,  8  Tex.  62, 58  Am.  Dec.  100 ; 
Daviess  v.  Fairbaim,  3  How.  636  ;  U.  8.  v.  Tynen,  11  Wall.  88 ; 
Pierponi  v.  O-ouc/i,  10  Cal.  315;  Towle  v.  MatreU,  3  Greenl.  22; 
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14  Am.  Dec.  206.)  In  Grant  County  v.  Sets,  supra,  the  court 
held  that  an  act  of  the  legislature  fixing  the  salary  of  the 
county  judge  of  that  county  at  $800  a  year  operated  as  a 
repeal  of  a  lormer  act  fixing  his  salary  at  $1,200,  although 
it  contained  no  clause  to  that  efiect,  and  that  the  county 
could  maintain  an  action  to  recover  from  the  defendant 
money  paid  him  under  the  former  act.  To  the  same  eflfect 
is  the  case  of  Pierpont  v.  Orouch,  10  Cal.  315.  So  that,  con- 
ceding that  section  2  of  the  act  of  February  25, 1885,  which 
attempts  to  amend  section  7  of  the  act  of  1882,  is  invalid 
and  of  no  effect,  a  question,  however,  we  do  not  undertake 
to  decide,  there  still  remains  sufficient  of  the  act  of  1885  to 
clearly  show  the  legislative  intent.  By  the  act  of  1882  no 
schedule  of  fees  was  provided  for  the  counties  of  Lake  and 
Klamath,  but  the  clerks  and  sheriffs  of  these  counties  were 
to  receive  the  fees  provided  for  counties  of  the  first  class 
with  thirty-three  and  one-third  per  cent  added,  which  still 
made  their  fees  much  less  than  prescribed  for  counties  of 
the  third  class.  By  sections  3  and  4  of  the  act  of  February 
25, 1885,  these  counties  were  transferred  to  the  third  class 
and  a  schedule  of  fees  prescribed,  and  it  would  certainly  be 
doing  violence  to  the  clearly  expressed  legislative  intent  to 
80  construe  this  act  as  to  allow  these  officers  the  maximum 
fees  provided  for  any  of  the  counties  of  the  state,  and  an 
additional  compensation  of  thirty-three  and  one-third  per 
cent.  In  the  construction  of  a  statute  the  intention  of  the 
legislature  is  to  be  pursued  if  possible.  To  ascertain  this 
intention,  resort  may  be  had  to  the  entire  act;  and  while 
section  2  of  the  act  of  February  25, 1885,  may  be  invalid  on 
account  of  some  technical  defect,  we  still  have  a  right  to 
examine  it  in  order  to  ascertain  the  purpose  and  intent  of 
the  legislature. 

It  follows,  therefore,  that  the  judgment  of  court  below 
must  be  reversed,  and  this  cause  remanded  to  the  court 
below  with  directions  to  enter  a  judgment  in  favor  of  the 
respondent  for  $16.95  for  clerk's  fees  and  $6.50  for  sheriflF's 
fees,  and  that  appellant  recover  his  costs  and  difibursements. 
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EMMA  Mcculloch  v.  e.  a.  estes.  '^^-^ 

Odakdian'8  Sali— When  SuffTAiNiD.— Where  the  question  aa  to  a  guardian's  sale  of 
lands  of  his  ward  arises  collaterally  and  the  pleadings  do  not  attack  the  proceeding 
for  want  ot  Jurisdiction,  and  where  the  record  discloses  Jurisdiction,  hoth  of  the 
parties  and  of  the  subject  matter,  the  sale  will  be  sustained. 

buixouLARTTiBs— Judicial  Sales.— Mere  Irregularities  of  proceedings,  though  of  to 
graye  a  character  as  to  render  a  ludlcial  sale  inoperative,  may  be  deprived  of  their 
evil  consequences  by  subsequent  legislation. 

Josephine  county:  L.  R.  Webster,  Judge. 

Plaintiff  appeals.    Affirmed. 

C.  A.  Sehlbrede,  for  Appellant. 

W.  M.  Colvigj  and  P.  P.  Prim,  for  Respondent. 

Lord,  J. — This  is  an  action  in  ejectment  to  recover  the 
possession  of  certain  real  property  particularly  described 
herein  and  situated  in  Josephine  county  of  this  state.  The 
only  question  raised  is,  as  to  the  validity  of  the  proceedings 
for  the  sale  by  the  guardian  of  the  interest  of  plaintiff  in 
such  land.  It  arose  in  the  progress  of  the  trial  out  of  an 
objection  to  the  report  of  the  sale,  confirmation,  and  deed  of 
the  guardian  of  the  plaintiff's  interest  in  such  real  property. 
The  sale  was  made  by  the  guardian  in  pursuance  of  an  order 
regularly  made  by  the  county  court  of  Lane  county,  but  the 
place  designated  in  the  order  for  the  sale  was  at  the  court- 
house door  in  Lane  county.  The  contention  is,  that  the  sale 
was  void  for  the  reason  that  the  land  was  situated  in  what 
was  then  Jackson  county,  and  should  have  been  sold  there 
instead  of  at  the  court-house  door  in  Lane  county.  The 
Code  provides:  "In  order  to  obtain  a  license  for  such  sale, 
the  guardian  shall  present  to  the  county  court  of  the  county 
in  which  he  is  appointed  guardian,  a  petition  therefor,  setting 
forth  the  condition  of  the  estate  of  his  ward,  and  the  facts 
and  circumstances  under  which  it  is  founded,  tending  to 
show  the  necessity  or  expediency  of  such  sale,  which  siiall 
be  verified  by  the  oath  of  the  petitioner."  (Iliirs  Code,  §  31 18.) 
The  record  discloses  a  compliance  with  all  the  requirements 
of  the  statute  to  procure  the  order,  and  it  is  admitted  that 
the  court  ordering  the  sale  had  jurisdiction  to  make  such 
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order,  but  that  it  erred  in  specifying  the  place  at  which  the 
property  was  sold,  and  thereby  vitiated  its  proceedings.  The 
statute  does  not  designate  the  place  at  which  the  land  is  to 
be  sold,  but  provides  that  such  guardian,  before  fixing  the 
time  and  place  of  the  sale,  shall,  etc.  (Hill's  Code,  §  3123.) 
By  some  it  is  thought  that  either  county  may  be  designated 
as  may  be  deemed  best  under  the  circumstances.  The  claim 
for  the  plaintiff  is,  that  the  sale  by  the  guardian  should 
have  been  in  the  county  where  the  real  property  is  situated, 
and  that  the  sale  was  rendered  void  in  not  so  making  it. 
Assuming,  without  deciding  that  the  contention  for  the 
plaintiff  is  correct,  the  case  presented  is  that  of  a  court 
having  jurisdiction  in  the  premises  exercising  it  erroneously. 
In  such  case,  after  jurisdiction  has  attached,  no  principle  of 
law  is  better  settled  than  that  mere  defects  or  irregularities 
which  may  have  resulted  from  the  exercise  of  jurisdiction, 
cannot  be  taken  advantage  of  in  a  collateral  way,  as  is  sought 
to  be  done  in  the  present  action.  The  defect  was  not  of  a 
jurisdictional  character.  Upon  the  facts  presented,  the  court 
was  authorized  to  make  the  order  for  the  sale  of  the  prop- 
erty. This  is  conceded  as  well  as  the  jurisdiction  of  the 
person,  and  the  defect,  if  defect  it  be,  crept  in  after  jurisdic- 
tion was  acquired.  In  a  word,  it  is  admitted  that  the  record 
contains  a  recital  of  all  the  facts  necessary  to  confer  jurisdic- 
tion, and  within  the  principle  laid  down  in  Heatherly  v. 
Hadley,  4  Or.  1,  it  is  conclusive  when  attacked  collaterally. 
In  Walker  v.  Goldsmith,  14  Or.  125,  it  was  said:  "Where  the 
question  as  to  a  guardian's  sale  of  the  lands  of  his  ward 
arises  collaterally,  and  the  pleadings  do  not  attack  the  pro- 
ceedings for  want  of  jurisdiction,  and  where  the  record  dis- 
closes on  its  face  jurisdiction,  both  of  the  parties  and  of  the 
subject  matter,  the  sale  must  be  sustained,"  And  in  Wright 
V.  Edtvards,  10  Or.  307,  it  is  said:  "Where  there  is  matter 
of  substance  upon  which  jurisdiction  can  hinge,  mere  errors 
or  defects,  although  material  in  some  respects,  but  which 
might  have  been  avoided  on  appeal,  cannot  avail  to  condemn 
a  judicial  proceeding  when,  by  lapse  of  time,  an  appeal  ia 
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barred,  which  has  become  the  foundation  of  title  to  prop- 
erty." {Morrill  v.  Morrill,  anU,  p.  96.)  This  of  itself 
would  be  suflBcient  to  defeat  the  contention  for  the  plaintiff; 
but  it  is  not  all.  To  remedy  defects  or  irregularities  which 
may  affect  judicial  sales,  we  have  a  curative  act  designed  to 
meet  such  cases.  Section  3  provides:  "All  sales  *  *  * 
by  guardians  of  their  wards'  real  property  in  this  state  to 
purchasers  for  a  valuable  consideration  which  has  been  paid 
by  such  purchasers  to  such  guardians  or  their  successors,  in 
good  faith,  and  such  sale  shall  not  have  been  set  aside  by 
the  county  or  probate  court,  but  shall  have  been  confirmed 
or  acquiesced  in  by  such  county  or  probate  court,  shall  be 
suflBcient  to  sustain  *  *  *  a  guardian's  deed  to  such 
purchaser  for  such  real  property;  and  in  case  such  deed 
shall  not  have  been  given,  shall  entitle  such  purchaser  to 
such  deed,  and  such  deed  shall  be  suflBcient  to  convey  to 
such  purchaser  all  title  that  such  ward  had  in  said  real 
property,  and  all  irregularities  in  obtaining  the  order  of  the 
court  for  such  sale,  and  all  irregularities  in  making  or  con- 
ducting the  same  by  such  *  *  *  guardians,  shall  be 
disregarded."    (Laws,  1889,  69.) 

The  case  before  us  comes  directly  within  the  purview  of 
this  statute,  which  was  intended  to  obviate  or  cure  such 
defects  or  irregularities  as  is  sought  to  be  made  available  in 
this  action.  Where  the  defects  are  not  jurisdictional  in  their 
character,  it  is  held  that  they  may  be  validated  by  a  subse- 
quent curative  act  of  the  legislature.  Mr.  Freeman  says: 
"  But  mere  irregularities  of  proceeding,  though  of  so  grave 
a  character  as  to  render  a  judicial  or  executive  sale  inopera- 
tive, may  be  deprived  of  their  evil  consequences  by  subse- 
quent legislation."  (Freeman  Void  Jud.  Sales,  §55.)  So  that, 
however  we  may  regard  this  case,  no  error  is  discovered,  and 
the  judgment  must  be  aflBrmed. 
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C.  0.  BEEKMAN  v.  JAMES  HAMLIN. 

yvDOMXNT— BuRDXN  OP  PROOF.— A  Judgment  upon  which  no  exe<!ution  has  been 

iMued  for  twenty  yean,  In  the  abaence  of  explanatory  facts  or  eyldence,  ii presumed 

to  be  paid.    The  burden  of  F>roof  1b  on  the  judgment  creditor. 
DimrsBKB— How  TO  Avoid.— To  avoid  objection  by  demurrer,  the  plaintiff  must 

allege  in  his  complaint  the  facts  and  circumstances  on  which  he  relies  to  rebut 

auch  presumption. 

Jackson  county :  R.  S.  Bean,  Judge. 

Defendant  appeals.    Reversed. 

The  principal  opinion  in  this  case  is  reported  in  19 
Oregon,  383. 

Francis  Fitch,  for  Appellant 

If.  K.  Hanna,  C.  W.  Kahler,  and  P.  P.  Prim,  for  Respondent. 

On  rehearing. 

Lord,  J. — A  re-examination  has  satisfied  us  that  the  case 
was  properly  disposed  of  in  the  first  instance.  We  are  only 
led  to  express  ourselves  further  in  consequence  of  a  misap- 
prehension that  it  was  intended  in  the  opinion  to  limit  the 
rebutting  evidence  to  some  positive  act  of  unequivocal 
recognition  on  the  part  of  the  defendant  within  the  period 
of  twenty  years.  The  rule  of  common  law  that  after  twenty 
years,  payment  of  a  bond  or  judgment  will  be  presumed  in 
the  absence  of  evidence  explaining  the  delay,  although  there 
is  no  statutory  bar,  is  founded  on  the  "rational  ground  that 
a  person  naturally  desires  to  possess  and  enjoy  his  own,  and 
that  an  unexplained  neglect  to  enforce  au  alleged  right  for 
a  long  period  casts  suspicion  upon  the  existence  of  the  right 
itself."  {Bean  v.  Tonnele,  94  N.  Y.  386,  46  Am.  Rep.  153.) 
The  effect  of  the  presumption  of  payment  arising  from  lapse 
of  time  is  to  change  the  burden  of  proof  from  the  debtor  to  the 
creditor.  Within  twenty  years  tlie  law  presumes  that  the  debt 
has  remained  unpaid,  and  the  burden  is  on  the  debtor  to  prove 
payment;  but  after  twenty  years,  "the  creditor  is  bound  to 
show  by  something  more  than  his  bond  that  the  debt  has 
not  been  paid,  and  this  he  may  do  because  the  presumption 
raises  only  a  prima  fade  case  against  him/^     {Reed  v.  Beed^ 
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46  Pa,  St.  242.)  But  the  onus  of  proof  upon  the  creditor  is 
not  to  establish  a  new  contract  or  promise,  as  when  a  debt 
is  barred  by  the  statute  of  limitations,  but  to  show  by  com- 
petent evidence  that  the  debt  or  judgment  has  not  been 
paid.  The  distinction  which  the  law  raises  between  the 
presumption  of  payment  after  the  lapse  of  twenty  years  and 
the  bar  interposed  by  the  statute  of  limitations,  is  in  its 
nature  essentially  diflferent.  "The  bar  is  removed,"  said 
Stkong,  J.,  "by  nothing  less  than  a  new  promise  to  pay  or 
an  acknowledgment  consistent  with  such  promise.  The 
presumption  is  rebutted,  or  to  speak  more  accurately,  does 
not  arise  where  there  is  affirmative  proof  beyond  that  fur- 
nished by  the  specialty  itself  that  the  debt  has  not  been 
paid,  or  where  there  are  circumstances  that  sufficiently 
account  for  the  delay  of  the  creditor.  The  statutory  bar  is 
not  removed  without  a  new  promise  or  its  equivalent, 
because  suit  on  the  old  contract  is  prohibited,  and  the  debtor 
can  only  be  liable,  therefore,  on  the  contract  expressly  made 
by  the  new  promise,  or  implied  from  an  acknowledgment  of 
continued  indebtedness,  the  old  debt  being  the  consideratioQ 
for  the  new  engagement."  {Reed  v.  Reedy  supra;  Bentle}/s 
Appeal,  99  Pa.  St.  500.)  Prima  facie^  the  presumption  annuls 
the  judgment,  but  it  can  have  no  application,  "if  it  can  be 
made  to  appear  that  the  plaintiflF  has  used  diligence  to 
enforce  the  judgment,  or  that  the  defendant  has  paid  interest 
or  otherwise  acknowledged  the  debt."  {Burt  v.  Caaeyy  10 
Ga.  178.)  Clark,  J.,  said  that  the  presumption  "  may  be 
rebutted  by  circumstances,  by  evidence  tending  to  show  non- 
payment of  the  debt,  or  sufficiently  accounting  for  the  delay 
of  the  creditor,  or  showing  a  continued  course  of  legal 
proceedings,  conducted  bona  fide  to  compel  payment.  {Van 
Loon  V.  Smithj  103  Pa.  St.  238.)  And  Kennedy,  J.,  said: 
"Being  merely  a  presumption  of  the  defendant's  having 
made  payment,  it  may  be  rebutted  by  proof  of  intervening 
circumstances  such  as  demand  of  payment,  payment  of  a 
part  by  the  obligor,  his  admission  that  the  debt  is  still  due, 

or  his  inability  to  pay  it  within  the  twenty  years."    {TUgh- 
XX  OB.-aBw 
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man  v.  Fisher,  9  Watts,  442.)     And  again,  in  Gregory  v.  Com. 
121  Pa.  St.  622,  6  Am.  St.  Rep.  804,  it  is  said:   "It  is  not 
required  that  the  same  precision  and  particularity  of  proof 
shall  in  all  respects  be  observed  as  has  been  required  to  remove 
the  bar  of  the  statute  of  limitations;  but  as  the  presumption 
of  payment  after  twenty  years  is  a  strong  one,  the  evidence  to 
rebut  it  must  be  satisfactory  and  convincing;  especially  is  this 
so  when  the  suit  is  not  brought  until  after  the  defendant's 
death."     In    Walker  v.  Robinson,  136   Mass.  282,  the  court 
says:   "We  are  of  the  opinion  that  any  legal  evidence  having 
a  tendency  to  -show  that  the  judgment  has  not  been  paid  or 
satisfied  is  competent,  and  that  if  the  evidence  furnished  is  such 
as  to  produce  conviction  tliat  the  judgment  has  not  in  fact  been 
paid  or  satisfied,  it  is  sufficient  to  rebut  the  presumption." 
{Woods  v.  N.  S.  a  Go.  134  Mass.  357,  45  Am.  Rep.  344; 
Brewer  v.  Thom^y  28  Me.  81;  Denny  v.  Eddy,  22  Pick.  533.) 
All  the  cases  hold  that  the  presumption  is  rebuttable,  and 
that  the  plaintiff  may  do  this  by  showing  what  diligence  he 
has  used  to  enforce  his  judgment,  or  admissions  of  the 
defendant,  or  other  circumstances,  such  as  insolvency,  or 
that  the  debtor  was  beyond  the  sea,  or  other  evidence  which 
satisfactorily  accounts  for  his  delay.     Or,  as  Mr.  Greenleaf 
says:    "But  in  all  these  cases  the  presumption  of  payment 
may  be  repelled  by  any  evidence  of  the  situation  of  the 
parties  or  other  circumstances  tending  to  satisfy  the  jurj" 
that  the  debt  is  still  due."    (Greenleaf  on  Ev.  §  39;  Freeman 
on  Judgments,  §  464;  Wharton  Law  of  Ev.  §  1364;  13  Am. 
&  Eng.  Ency.  673.) 

But  a  presumption  of  payment  from  lapse  of  time  may  be 
raised  by  demurrer  when  shown  by  the  facts  stated  in  the 
complaint,  as  was  done  in  Olden  v.  Hubbard,  34  N.  J.  Eq.  85. 
And  to  repel  such  presumption,  any  existing  circumstances 
which  would  have  that  effect  should  be  alleged.  In  Sohmxm 
v.  Solomon,  81  Ala.  507,  it  was  held  that  the  presumption  of 
payment  arising  from  the  lapse  of  time  may  be  taken  by 
demurrer  when  shown  by  the  facts  stated,  but  that  it  is  a 
matter  of  defense  and  must  be  claimed,  the  court  saying: 
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"  While  the  defense  of  staleness  may  be  made  by  demurrer 
when  the  facts  out  of  which  it  springs  appear  on  the  face  of 
the  bill  (Story's  Eq.  PI  §§  404,  503,  751),  still  it  is  defensive 
and  must  be  claimed."  {Maury  y.  MasoUy  8  Port.  211;  Solo- 
mon  V.  Solomorij  83  Ala.  395.)  Taking  the  objections  by 
demurrer  is  in  analogy  to  the  rule  applied  to  the  statute  of 
limitations,  as  indicated  in  Olden  v.  Hubbard,  mpra^  so  that 
to  avoid  the  presumption  and  render  the  complaint  invul- 
nerable to  a  demurrer,  the  plaintiff  is  required  to  allege  in 
his  complaint  the  facts  and  circumstances  on  which  he  relies 
to  rebut  such  presumption. 

We  see  no  reason  to  change  the  original  direction  made 
in  this  case. 

Bean,  J.,  having  presided  at  the  trial  of  this  case  below^ 
did  not  sit  here. 


[Filed  February  26,  1891.] 
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IfVKiciFAL  CoBFORATioN~LiABiLiTT.~A  znnnicipal  corporation,  unless  prohibited  by 
ItB  charter,  is  liable  for  the  professional  services  of  a  physician  employed  by  a 
committee  assuming  to  act  for  it,  when  such  seryices  have  been  rendered,  in 
attending  persons  afUcted  with  small-pox,  within  its  limits,  with  knowledge  of  its 
officers  and  without  notice  that  the  contract  of  employment  is  not  recognised  as 
Talld  and  binding,  although  the  corporation  has  not  in  a  formal  manner  confeired 
the  authority  on  such  committee  to  make  the  contract 

Washington  county:  Frank  J.  Taylqr,  Judge, 

PlaintiflF  appeals.    Reversed. 

This  is  an  action  to  recover  from  the  defendant  compen- 
sation for  services  as  a  physician,  rendered  by  plaintiff  at 
the  request  of  defendant,  in  caring  for  persons  afflicted  with 
small-pox,  within  the  town.  Section  32  of  the  act  incorpor- 
ating defendant  among  other  things  empowers  the  trustees: 
"To  make  regulations  to  prevent  the  introduction  of  conta- 
gious diseases  into  the  town;  to  remove  persons  afflicted  with 
such  diseases  therefrom  to  suitable  hospitals  provided  by  the 
town  for  that  purpose;  to  secure  the  protection  of  persons 
and  property  therein,  and  to  provide  for  the  health,  cleanli- 
ness, ornament,  peace  and  good  order  of  the  town.''   Section 
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38  provides  that  "the  power  and  authority  given  to  the 
board  of  trustees  by  section  32  can  be  exercised  and  enforced 
only  by  ordinance  unless  otherwise  expressly  provided." 
(Laws  of  1885,  427.)  At  the  trial  plaintiff  offered  to  prove 
and  offered  evidence  tending  to  show  that  at  the  time 
alleged  in  the  complaint,  residents  and  inhabitants  of  the 
town  of  Forest  Grove,  then  within  its  limits,  were  afflicted 
with  small-pox;  that  such  people  were  poor  and  unable  to 
procure  necessary  care  or  medical  attention.  These  facts 
came  to  the  knowledge  of  the  board  of  trustees,  who  there- 
upon met  and  adopted  a  resolution  appointing  a  committee 
and  authorizing  it  to  procure  necessary  medical  and  other 
assistance  for  the  persons  thus  afflicted  and  to  make  all 
necessary  regulations  to  prevent  the  spread  of  the  disease. 
The  resolution  was  duly  recorded,  and  the  proper  record 
thereof  offered  in  evidence.  The  plaintiff  then  offered  to 
show  that  at  the  request  of  such  committee  he  attended  the 
small-pox  patients  as  a  physician,  and  co-operated  with 
them  to  prevent  the  spread  of  the  disease;  that  such  com- 
mittee took  charge  of  the  house  containing  those  afflicted, 
kept  guards  around  to  prevent  going  to  or  from  the  house 
except  by  such  pesons  as  they  permitted;  ordered  food  for 
the  inmates,  and  established  quarantine  regulations;  that 
the  reasonable  value  of  the  services  rendered  by  plaintiff  is 
$600  and  they  were  performed  on  the  credit  of  the  defendant 
and  at  its  request  and  have  not  been  paid.  To  the  introduc- 
tion of  all  this  testimony,  defendant  by  its  counsel  objected 
because  the  authority  of  the  committee  employing  plaintiff 
had  not  been  conferred  by  ordinance  as  provided  in  section  33 
of  the  act  incorporating  defendant.  The  court  sustained 
this  objection,  excluded  the  evidence,  and  directed  a  non-suit, 
to  which  ruling  plaintiff  duly  excepted. 

Thomas  H.  Tongue^  for  Appellant. 

Where  the  corporation  has  the  power  to  contract  and  has 
neglected  some  prescribed  formality,  it  cannot  plead  such 
neglect  after  the  contract  has  been  performed.  (10  Mass. 
400;  12  Wheaton,  70;  1  Dillon,  §§  452, 459, 461, 463;  Angell 
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4&  Ames,  §240;  14  Pa.  St.  81;  16  Cal.  264,  273;  9Cal.472;  14 
Or.  492;  47  lud.  411,  413,  17  Am.  Rep.  702;  21  N.  Y.  127.) 

But  the  defendant's  liability  does  not  depend  on  its  express 
agreement.  The  law  of  implied  contracts  is  as  applicable  to 
a  corporation  as  to  an  individual.  (1  Carter,  281 ;  1  Barb.  591 ; 
14  Or.  491.) 

This  is  done  where  the  corporation  had  the  power  to 
promise  and  ought  to  have  done  so.    (1  Dillon,  459,  460.) 

Where  a  corporation  has  neglected  a  duty  imposed  by  law, 
or  has  received  a  benefit  conferred  at  its  request,  the  law  will 
not  permit  it  to  plead  its  own  neglect  to  evade  its  liability, 
but  will  imply  a  contract  to  compensate  those  who  per- 
formed the  duty  or  conferrred  the  benefit.  (9  Cal.  469; 
3Halst.l86;  2Halst.431;  13111.372;  7Cranch,304;  3Sergt. 
A  R.  116;  5  Haiii.  23;  5  Barn.  &  Cress.  060;  12  Johns.  229; 
14  Johns.  117;  16  Cal.  264;  22  N.  Y.  258.) 

It  is  no  defense  that  the  oflScers  were  personally  liable. 
(5  Ham.  27;  7  Cranch,  305.) 

StoUy  Boise  &  Stotty  for  Respondent. 

The  charter  specifies  the  mode  in  which  the  authority 
of  the  board  of  trustees  can  be  exercised.  The  appellant 
admits  there  was  no  ordinance  under  which  any  of  the 
services  were  rendered  or  the  merchandise  furnished.  There 
was  no  ordinanace  authorizing  anyone  to  contract  for  the 
services  or  goods.    (Dill.  Mun.  Corp.  §  246.) 

Persons  contracting  with  municipal  corporations  must 
inquire  at  their  peril  into  the  power  and  authority  of 
oflBcers,  and  the  extent  and  nature  of  agents'  authority. 
(Dill.  Mun.  Corp.  §  372.) 

The  law  will  not  imply  a  contract  to  pay  for  services  or 
goods  furnished  third  persons.  (Dill.  Mun.  Corp.  §  384;  16 
Cal.  255;  21  Cal.  351.) 

BsAN,  J. — The  contention  of  respondent  is,  that  while  the 
defendant  through  its  agents  had  the  right  and  power  to 
employ  plaintiff,  yet  even  if  it  did  employ  him,  and  upon 
the  faith  of  said  employment  plaintiff  rendered  valuable 
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seryices  for  the  benefit  of  defendant,  it  had  not  conferred 
the  authority  upon  its  agents  in  a  sufficiently  formal  man- 
ner, and  therefore  is  not  bound  to  compensate  plaintiff  for 
bis  seryices.  The  argument  is  that  section  33  of  the  defend- 
ant's charter  provides  the  mode  and  manner  of  exercising: 
the  right  "  to  make  regulations  to  prevent  the  introduction 
of  contagious  diseases  into  the  town/'  etc.,  and  until  an 
ordinance  for  that  purpose  has  been  duly  passed,  the  town 
can  incur  no  liability  in  respect  thereto,  although  the  ser- 
vices may  have  been  rendered  at  the  request  and  with  the 
full  knowledge  of  the  town  authorities.  There  would  be 
much  force  in  such  an  argument  if  the  contract  was  execu- 
tory, but  here  the  contract  has  been  fully  executed.  The 
defendant  attempted  to  exercise  the  power  given  it  by  a 
formal  resolution  of  its  board  of  trustees,  authorizing  a 
committee  to  provide  the  necessary  care  and  attention  for 
its  small-pox  patients.  The  plaintiff  rendered  the  services 
at  the  request  of  such  committee,  and  with  the  full  knowl- 
edge and  consent  of  the  town  authorities,  and  the  defendant 
having  received  the  benefit  of  his  services,  should  compen- 
sate him  therefor.  As  was  said  by  Field,  J.,  in  Cfas  Com- 
pany v.  San  Francisco^  9  Cal.  469;  "The  obligation  to  do 
justice  rests  equally  upon  it  as  upon  an  individual.  It  can- 
not avail  itself  of  the  property  or  labor  of  a  party,  and 
screen  itself  from  responsibility  under  the  plea  that  it  never 
passed  an  ordinance  on  the  subject.  As  against  individuals, 
the  law  implies  a  promise  to  pay  in  such  cases,  and  the 
implication  extends  equally  against  corporations.  This  is 
as  well  settled  by  the  authorities  as  any  principle  of  law  can 
be."  So  in  FiMer  v.  La  Rue,  15  Barb.  323 :  "  It  is  well  settled, 
at  least  in  this  country,  that  when  a  person  is  employed  for 
a  corporation  by  one  assuming  to  act  in  its  behalf,  and  goes 
on,  renders  the  services  according  to  the  agreement,  with 
the  knowledge  of  its  officers,  and  without  notice  that  the 
contract  is  not  recognized  as  valid  and  binding,  such  corpor- 
ation will  be  held  to  have  sanctioned  and  ratified  the  con- 
tract, and  be  compelled  to  pay  for  the  services  according  to 
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the  agreement.  Haying  availed  itself  of  the  services  and 
received  the  benefits,  it  is  bound  in  conscience  to  pay,  and 
will  not  be  heard  to  say  that  the  original  agreement  was 
made  by  a  person  not  legally  authorized  to  contract."  To 
the  same  effect:  {Tyler  v.  T.  of  T.  A.  &  P.  U.  14  Or.  486;  Beers 
V.  DaUea  Giy,  16  Or.  334 ;  Pixley  v.  W.  P.  R.  B.  Co.  33  Cal.  183; 
91  Am.  Dec.  623 ;  (Xncinnati  v.  Cameron,  33  Ohio  St.  336 ;  Naahn 
viUe  v.  Toney,  10  Lea,  643.)  Plaintiff  having  rendered  services 
as  a  physician  in  the  care  of  small-pox  patients  by  the 
request  of  the  authorities  of  defendant  and  with  their  full 
knowledge  and  consent,  it  hardly  comports  with  fair  deal- 
ing that  it  should  seek  to  exonerate  itself  from  liability 
from  a  debt  on  this  account,  contracted  as  it  was  by  and 
through  its  accredited  agents,  and  with  its  affirmative  acqui- 
escence, because  the  forms  prescribed  by  its  charter  have 
not  been  pursued,  and  the  law  will  fail  to  effect  its  true  end 
if*  the  defense  can  prevail.  This  is  not  a  case  where  the 
officers  of  the  corporation  have  exceeded  their  authority, 
nor  is  it  a  case  where  the  mode  of  contracting  is  specially 
prescribed  and  limited  by  the  charter.  Here  the  power  to 
make  all  needful  rules  and  regulations  for  the  care  of,  and 
attention  to,  persons  within  the  corporate  limits  afflicted 
with  small-pox  or  other  contagious  diseases  which  neces- 
sarily include  contracts  for  medical  attendance,  is  fully  and 
plainly  conferred,  and  "although  a  particular  form  is  pre- 
scribed which  shall  be  the  evidence  of  the  exercise  of  such 
power,  the  absence  of  this  evidence  does  not  destroy  the 
power."  {Cincinnati  v.  Cameron,  33  Ohio  St.  365.)  The  cor- 
poration had  the  power  to  make  the  contract  with  plaintiff, 
upon  which  this  suit  is  brought,  and  attempted  to  exer- 
cise such  power  by  a  formal  resolution  of  its  board  of  trus- 
tees. This  resolution  was  perhaps  an  irregular  exercise  of 
the  power,  but  it  accomplished  the  purpose  intended,  and, 
having  received  the  benefit  of  plaintiff's  services,  the  defend- 
ant should  be  compelled  to  pay  him  the  reasonable  valu« 
thereof. 
Judgment  reversed  and  a  new  trial  ordered. 
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HENRY  HOEHLER  v.  A.  McGLINCHY. 

CoNTKMPORANXoim  WRITINGS.— Two  Written  agreements  between  parties  about  the 
same  subject  matter,  made  at  the  same  time,  or  in  close  succession,  are  not  pre* 
Bumed  to  be  contradictory,  but  the  intention  to  change  the  terms  of  one  by  the 
execution  of  the  other  must  affirmatively  appear. 

INTKREST  —  Contract  to  Purch  ask  Land.—  Facts  examined  and  held  to  be  inequitable 
for  one  occupying  and  enjoying  use  of  land  under  contract  to  purchase  the  same, 
not  to  pay  interest  on  the  unpaid  purchase  price. 

Washington  county :    Frank  J.  Taylor,  Judge. 

PlaintiflF  appeals.    Modified. 

CapleSy  Hurley  &  Allen,  for  Appellant 

Thomas  H.  Tongiie,  for  Respondent. 

Lord,  J. — This  is  a  suit  to  recover  seven  hundred  and  fifty 
dollars  and  interest,  based  on  the  terms  of  certain  contracts 
for  the  sale  of  land,  specified  in  the  complaint,  and  to  for- 
close  an  alleged  mortgage  upon  the  same.  The  only  question 
involved  in  the  case  is  as  to  the  payment  of  interest,  the 
plaintiff  claiming  that  he  is  entitled  to  it  and  the  defendant 
denying  such  liability  under  the  provisions  of  their  con- 
tracts. The  first  contract  provides  that  interest  shall  be 
paid  annually  at  the  rate  of  eight  per  cent,  and  that  the 
purchase  price  of  seven  hundred  and  fifty  dollars  for  the 
land  may  be  paid  at  any  time  within  ten  years.  The  other 
contract,  if  it  may  be  so  called,  made  shortly  thereafter, 
makes  no  reference  to  the  payment  of  the  interest,  and 
seems  to  be  somewhat  in  the  nature  of  a  memorandum.  All 
agree  that  the  two  writings  must  be  construed  in  the  light 
of  their  surroundings  to  determine  the  question  involved. 
The  plaintifi^'s  testimony  is  to  the  eSect  that  he  never  agreed 
nor  understood  any  change  in  this  particular  was  to  be  made 
in  the  original  contract,  and  that  the  failure  to  insert  interest 
was  an  omission  and  mistake.  If  the  contract  was  to  have 
been  changed  in  this  respect  it  would  have  required  some 
such  mutual  understanding  between  the  parties;  but  the 
testimony  of  the  defendant  does  not  disclose  that  any  such 
agreement  was  made,  while  it  does  indicate  that  the  defend- 
ant understood  or  expected  to  pay  interest  after  the  second 
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contract  was  signed.  There  would  seem  to  be  no  other 
explanation  of  his  conduct  in  making  the  payment  of  fifty 
dollars  as  interest  and  in  the  execution  of  a  mortgage,  which, 
though  for  sundry  reasons  was  not  accepted,  nevertheless 
provided  for  the  payment  of  interest  upon  the  purchase 
price.  Construing  these  writings  together  in  the  light  of 
surrounding  circumstances,  we  think  the  intention  is  to 
charge  interest,  and  that  there  is  no  conflict  between  them. 

Nor  does  this  result  work  any  hardship.  The  record  pre- 
sents the  case  of  a  plaintiflf  as  vendor  who  has  delivered  the 
possession  of  his  property  to  the  defendant  as  a  purchaser  at 
the  time,  or  near  thereto,  when  the  original  contract  was 
made,  which  the  defendant  has  continued  to  enjoy  without 
molestation  ever  since.  Nor  is  this  all:  he  has  not  only 
received  the  rents  and  profits,  but  has  also  held  the  purchase 
money.  It  is  not  equity  that  he  should  keep  both,  nor 
according  to  the  ordinary  course  of  business  transactions. 
Whatever  labor  he  may  have  expended  on  the  property  was 
for  his  own  benefit  and  to  increase  its  value;  and  it  sounds 
inequitable  that  he  should  enjoy  the  plaintiflF's  property 
during  all  this  time  for  nothing.  We  think  it  is  more  equit- 
able, after  having  been  in  the  enjoyment  of  the  estate,  receiv- 
ing its  rents  and  profits,  that  the  defendant  should  pay  the 
interest. 

The  judgment,  therefore,  must  be  modified  so  as  to  allow 
the  plaintiff  interest,  and  neither  party  will  recover  costs 
and  disbursements. 
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[FUed  March  2S,  1891.] 

THE   STATE   OF    OREGON   bx    bel.  RICHARD 
EVERDING  V.  JOSEPH  SIMON. 

OOKSTRUcnoN  OF  Btatxttes— LEGISLATIVE  INTENTION.— In  th%  ooDstructloii  of  a  Statute 
the  cardinal  point  is  to  ascertain  the  intention  of  the  legislature,  but  thiH  inten- 
tion must  be  ascertained  from  the  words  used,  in  connection  with  surrouudinr     ^   ^ 
circumstances.  _, 

Amendment— Original  Act.— Where  a  statute  has  been  amended,  resort  may  be  had      S   ^ 
to  the  original  act,  to  explain  any  ambiguity  which  may  exist  in  the  language  of   ' 
the  amended  act  but  not  to  supply  omissions. 

RiTisioN  —  CLAUSEa  Omitted.— statutes  and  parts  of  statutes  omitted  from  a  revusion - 

are  to  be  considered  annulled  and  cannot  be  revived  by  construction.  ^   ^ 

Blection  — Existing  Law.— An  election,  in  order  to  be  valid,  must  be  held  In  pur-    i  20   ^ 
fiuance  of  some  law  authorizing  it,  in  force  at  the  time.     The  provision  for  the    \U7    n 
general  election  in  the  city  of  Portland  does  not  authorize  the  election  of  any 
officer  of  the  city,  unless  special  proyision  is  made  by  law,  either  directly  or  by 
Implication,  for  the  election  of  such  officer  for  the  particular  term  to  which  he  is 
seeking  to  be  elected. 

Conbtkuction— Language  of  Statute— Legislative  Intent.— Courts  cannot,  even 
in  order  to  give  eflfect  to  what  they  may  suppose  to  be  the  Intention  of  the 
legislature,  put  upon  the  provisions  of  a  statute  a  construction  not  supported  by 
the  words. 

Defective  Statute.— When  the  legislature  has  omitted  by  mistake  or  otherwise  to 
make  the  necessary  provisions  to  carry  out  its  intention,  the  court  cannot  by 
construction  supply  the  omissions. 

Aboufhmbnt  of  Office— Successor.- Where,  while  a  person  is  rightfully  in  posses- 
sion of  a  public  office,  the  legislature  abolishes  the  term  and  mode  of  electing  his 
successor,  the  public  necessities  requiring  that  the  office  be  in  possession  of  some 
one  with  authority  to  discharge  its  duties,  he  continues  to  hold  it  until  he  shall  be 
saperseded  by  proper  legislative  action. 
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Constitutional  Law  ~  Continuation  in  Office.^  Under  the  proTliicni  of  aectton  l 
of  article  XV  of  the  conBtitution,  a  member  of  the  board  of  police  commiaiiOBen 
of  the  city  of  Portland  is  authorised  to  bold  the  office  until  his  mcoeflKiria  duly 
elected  or  appointed  under  lome  existing  prorision  of  the  law. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Plaintiffs  appeal.    Affirmed. 

W.  i.  Boise,  and  John  H.  HaU,  for  Appellants. 

The  presumption  is,  that  the  legislature  does  not  intend 
to  make  any  alterations  in  the  law  beyond  what  it  explicitly 
declares^  either  in  express  terms,  or  by  unmistakable  impli- 
cation; or  in  other  words  beyond  the  immediate  scope  and 
object  of  the  statute.  In  all  general  matters  beyond,  the  law 
remains  undisturbed.  (Endlich  on  Statutes  §  340;  Ham  v. 
Boston  Board  of  Police,  142  Mass.  90;  People  v.  Potter,  47 
N.  Y.  381 ;  People  v.  Brenkam,  3  Cal.  487;  WrigU  v.  Adams, 
45  Tex.  134.) 

It  is  well  settled  by  authority  that  an  amendment  repeals 
only  those  provisions  of  the  original  act  which  it  leaves  out 
{Ely  V.  Horton,  15  N.  Y.  597;  StingU  v.  Nevd,  9  Or.  62.) 

While  the  legislature  may  provide  by  law  whether  such 
offices  as  those  of  the  police  commissioners  shall  be  filled  by 
popular  election  or  executive  appointment,  and  also  the  mode 
thereof,  it  cannot  make  the  appointments  itself.  (iSSfate  v. 
benny,  118  Ind.  382;  (7%  of  EvansviUe  v.  State,  118  Ind.  426; 
State  v.  Denny,  118  Ind.  449 ;  State  v.  Kennan,  7  Ohio  St.  560.) 

The  office  of  polico  commissioner  is,  unquastionably,  an  office 
within  the  meaning  of  section  2,  article  XV,  of  the  constitu- 
tion, wherein  it  is  declared  that  the  legislative  assembly  shall 
create  no  office  the  tenure  of  which  is  longer  than  four  years. 
{David  V.  Water  Com.  14  Or.  117;  Shelby  v.  Aloom,  36  Miss. 
273,  72  Am.  Dec.  169.) 

But  the  universal  rule  of  construction  elsewhere  is  that  no 
office  is  held  by  a  vested  tenure,  which  is  not  created  by,  and 
the  tenure  of  which  is  not  fixed  by  the  constitution  itself. 
The  legislature  has  complete  control  over  offices  which  are  not 
created  and  regulated  by  the  constitution.  {Long  v.  The  3fayor, 
81  N.  Y.  425;  Pnnoe  v.  SkUUn,  71  N.  C.  366,  36  Am.  Rep. 
325.) 
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A.  F.  Sears,  for  Respondent. 

The  legislature  may,  by  omitting  to  provide  a  method  of 
electing  successors,  continue  persons  in  office;  and  in  enacting 
that  the  present  incumbents  shall  continue  in  office  until 
their  successors  are  elected  and  qualified,  it  does  not  follow 
as  a  consequence  either  that  such  persons  would  hold  office 
perpetually  or  for  life,  or  that  a  vacancy  is  created  that  can 
be  filled  by  election.    {The  People  v.  Woodruff,  32  N.  Y.  355.) 

The  legislature,  in  the  absence  of  constitutional  limitation, 
may  create  and  abolish  offices,  add  to  or  lessen  their  duties, 
abridge  or  extend  the  term  of  office,  and  increase,  diminish 
or  regulate  the  compensation  of  officers  at  its  pleasure. 
(Dillon  on  Mun.  Corp.  §§  229, 168, 33, 54;  Cooley's  Const.  Lim. 
(4th  ed.)  231;  Territory  of  Oregon  v.  Pyle,  1  Or.  149;  People 
V.  Baichehr,  22  N.  Y.  128;  Bryan  v.  CaUeU,  15  Iowa,  538.) 

A  muDicipal  corporation  cannot^  without  express  authority 
from  the  charter,  create  an  officer  or  elect  to  office.  {Mayor  v. 
Harrisaiiy  30  N.  J.  L.  73.) 

The  office  of  police  commissioner  is  not  such  a  one  as  the 
constitution  provides  shall  not  exceed  in  tenure  four  years; 
nor  does  the  act  in  question  undertake  to  create  an  office 
whose  tenure  exceeds  four  years.  {David  v.  Portland  Water 
Qm.  14  Or.  98;  People  y.  Stratton,  28  Cal.  383;  People  v. 
Baichelor,  22  N.  Y.  128;  StaU  v.  Harrison,  113  Ind.  434,  3 
Am.  St.  Rep.  663.) 

The  legislature,  under  proper  limitations,  has  a  right  to 
change,  modify,  enlarge  and  restrain  public  corporations  which 
exist  only  for  public  purposes,  such  as  counties,  cities  and 
towns.  {Marietta  v.  Fearing,  4  Ohio,  427;  2  Kent  Com. 
*305.) 

Political  powers  conferred  upon  a  corporation  for  the  local 
government  of  the  place  may  be  abrogated  by  the  legislature 
either  by  general  or  special  act  altering  the  powers,  and  no 
individual  member  of  the  community  can  object  to  such  an 
act  altering,  modifying  or  abrogating  any  power  or  franchise 
conferred  upon  the  corporation.  {People  v.  Morris,  13  Wend. 
325;  Sloan  v.  Stale,  8  Blackf.  364.) 
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If  there  is  no  legal  vacancy,  any  election  held  is  illegal 
and  void.  Even  if  every  voter  in  the  city  had  voted  for  police 
commissioner  it  would  have  made  no  difference.  {Com.  v. 
Bcuder,  35  Pa.  St.  264.) 

It  has  never  been  contended  that  a  person  could  make 
title  to  an  ofl5ce  through  the  popular  vote,  unless  such  vote 
was  cast  in  pursuance  of  legislative  regulation  and  authority, 
and  the  efficiency  given  to  the  act  of  casting  a  ballot  is 
derived  from  the  law-making  power  and  other  legal  enact- 
ments. {McKune  v.  Weller,  11  Cal.  61;  People  v.  Johnston,  6 
Cal.  673.) 

Where  a  de  jure  officer  holding  over  until  his  successor  is 
duly  elected  and  appointed  is  in  office  in  fact  after  his  term 
has  expired,  there  is  no  vacancy.  {State  ex  rel.  v.  Howe,  25 
Ohio  St.  588,  18  Am.  Rep.  321;  State  ex  rel.  v.  Davis,  45 
N.  J.  L.  390;  People  ex  rel.  v.  Hammond,  66  Cal.  654.) 

The  tenure  and  term  of  office  of  the  members  of  the  board 
of  police  commissioners  of  the  city  of  San  Francisco  is  almost 
identical  with  that  of  the  city  of  Portland  board.  {Standee  v. 
Miction  Board,  61  Cal.  313;  Heinlen  v.  Sullivan,  64  Cal.  378.) 

Where  an  act  has  been  passed  by  the  legislature,  signed  by  the 
proper  officers  of  each  house,  approved  by  the  governor  and 
filed  in  the  office  of  the  Secretary  of  State,  it  constitutes  a  record 
which  is  conclusive  evidence  of  the  passage  of  the  act  as  enrolled. 
{State  V.  Swift,  10  Nev.  176,  21  Am.  Rep.  721;  Pangborn  v. 
Young,  32  N.  J.  L.  29 ;  Sheyman  v.  Story,  30  Cal.  253,  89  Am. 
Dec.  93;  AU'y-Genl.  v.  -Rice,  64  Mich.  386.) 

Bean,  J. —  This  case  involves  a  controversy  between  the 
relator  Richard  Everding  and  the  respondent  Joseph  Simon 
concerning  the  right  to  exercise  the  office  of  police  commis- 
sioner of  the  city  of  Portland.  The  facts  are  these:  In 
1885,  section  72  of  the  charter  of  the  city  of  Portland  was 
80  amended  as  to  provide  that  the  police  force  of  the  city 
shall  be  appointed  and  organized  by  three  commissioners, 
and  prescribing  the  qualifications  and  duties  of  these  officers. 
This  act  provides  that  the  first  three  commissioners  shall  be 
appointed  by  the  governor,  and  shall  hold  their  office  for 
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one,  two  and  three  years,  respectively,  from  the  first  Monday 
in  July,  1886,  their  respective  terms  to  be  determined  by 
lot,  and,  commencing  with  the  general  election  to  be  held 
in  the  city  on  the  third  Monday  in  June,  1887,  there  shall 
be  elected  annually  one  commissioner,  who  shall  hold  his 
oflBce  for  three  years  and  until  his  successor  is  elected  and 
qualified;  that  all  vacancies  shall  be  filled  by  appointment 
made  by  the  mayor  with  the  consent  of  a  majority  of  the 
common  council,  and  that  the  commissioners  shall  take  the 
oath  of  office  required  of  other  city  officers  and  enter  upon 
their  duties  within  ten  days  after  their  appointment  by  the 
governor,  or  on  the  first  Monday  in  July  succeeding  their 
election,  when  elected  by  the  people.  The  respondent  was 
appointed  by  the  governor  one  of  the  commissioners  pro- 
vided by  the  act,  and  in  the  allotment  of  terms  secured  the 
three  years  term.  In  1889,  and  before  his  term  had  expired, 
the  legislature  amended  the  act  of  1885  by  providing  "that 
section  72  be  amended  so  as  to  read  as  follows".  The 
section  as  amended  is  substantially  the  same  as  the  former 
act,  except  there  is  omitted  therefrom  all  the  provisions 
concerning  the  appointment  by  the  governor,  terra  of  office 
and  time  and  place  of  election  of  these  officers,  and  in  lieu 
thereof  the  following  inserted:  "  The  police  commissioners 
now  in  office  shall  hold  their  respective  offices  until  their 
successors  are  elected  and  qualified."  It  also  limits  the 
mayor's  power  of  appointment  to  vacancies  caused  by  death 
or  resignation. 

At  the  general  election  for  city  officers  in  June,  1889,  the 
relator  was  a  candidate  for  police  commissioner,  and  as  such 
candidate,  received  all  the  votes  cast  for  said  office,  there 
being  no  opposing  candidate.  He  afterwards  duly  qualified 
and  demanded  of  respondent  the  possession  of  the  office, 
which  was  refused,  hence  this  proceeding. 

By  the  act  of  1889,  the  office  of  police  commissioner 
remained  with  its  duties  clearly  defined,  but  with  no  term 
fixed,  and  no  provision  for  an  election  or  appointment  to 
the  office,  except  an  appointment  by  the  mayor  in  case  of 
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a  vacancy  occurring  by  death  or  resignation.  But  we  are 
urged  to  supply  these  omissions  by  construction.  It  is 
claimed  that  the  language  of  the  act  of  1889  'Hhat  the  com- 
missioners now  in  office  shall  hold  their  respective  offices 
until  their  successors  are  elected  and  qualified,"  and  that 
"the  commissioners  shall  take  the  oath  of  office  required  of 
other  city  officers,  and  enter  upon  the  discharge  of  their 
duties  on  the  first  Monday  in  July  succeeding  their  election," 
evinces  an  intention  on  the  part  of  the  legislature  that  the 
successors  of  the  commissioners  then  in  office  should  be 
elected  by  the  people,  and  that  in  order  to  carry  out  such 
intention  recourse  should  be  had  to  the  act  of  1885  to  supply 
the  omission.  The  rule  is  unquestioned  that  in  the  construc- 
tion of  a  statute  the  cardinal  point  is  to  ascertain  the 
intention  of  the  legislature,  but  it  is  just  as  well  settled  that 
this  intention  must  be  ascertained  from  the  words  used  in 
connection  with  the  surrounding  circumstances.  For  the 
purpose  of  explaining  any  ambiguity  that  may  exist  in  the 
language  of  the  act  of  1889,  resort  may  be  had  to  the  act  of 
1885,  sought  to  be  amended;  but  the  parts  of  the  former  act 
omitted  in  the  revision  cannot  be  supplied  under  the  guise 
of  construction.  The  rule  seems  to  be  that  statutes  and  parts 
of  statutes,  omitted  from  a  revision,  are  to  be  considered 
annulled  and  cannot  be  revived  by  construction.  They 
cannot  be  read  into  the  latter  statute  so  as  to  restrict  its 
operation,  and  this,  although  it  seems  likely  that  the 
omissions  were  unintentional.  (Endlich  on  Int.  of  Stat. 
§§  202,  384;  Woodbury  v.  Berry,  18  Ohio  St.  456.)  All  the 
provisions  of  the  act  of  1885  fixing  the  term  of  office  of 
police  commissioner  and  providing  for  an  election  for  such 
office,  are  omitted  from  the  act  of  1889,  and  this  court  cannot 
assume  that  provisions  of  such  vital  and  far-reaching  import- 
ance were  unintentionally  omitted.  {State  ex  rd,  v.  Clark, 
57  Mo.  25.)  It  seems  more  probable  from  the  manner  in 
which  the  omissions  occurred  and  the  substituted  language 
that  the  legislative  act  was  intentionally  and  deliberately 
done,  with  a  design  to  insert  the  proper  provisions  in  some 
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other  part  of  the  statute.  The  term  of  office  is  not  fixed  by 
the  act  of  1889  nor  is  there  anything  in  the  language  from 
which  the  length  of  such  term  can  be  inferred.  The  three 
years  term  provided  by  the  act  of  1885  has  been  omitted  in 
the  amendment,  and  must  therefore  be  considered  repealed. 
If  the  court  should  undertake,  by  any  possible  construction 
of  the  language  "until  their  successors  are  elected  and 
qualified,"  to  ascertain  the  length  of  the  term  intended,  what 
term  would  it  declare?  Not  three  years,  the  former  term^ 
because  that  has  been  expressly  abolished,  and  the  legislature 
has  thereby  indicated  an  intention  to  make  some  change  in 
the  length  of  the  term,  or  at  least  we  must  conclude  that  it 
80  intended. 

It  will  readily  be  perceived,  then,  that  this  omission  can- 
not be  supplied  by  the  court  without  assuming  the  functions 
of  the  law-making  power,  and  this  a  court  cannot  do.  It  is 
our  legitimate  province  to  interpret  legislation,  but  not  to 
supply  omissions.  Nor  do  we  think  there  is  anything  in 
the  language  of  the  act  of  1889  that  can  be  construed  to 
authorize  an  election  for  the  oflBce  in  controversy.  It  is 
provided,  it  is  true,  "that  the  commissioners  now  in  oflSce 
shall  hold  their  respective  offices  until  their  successors  are 
elected  and  qualified,"  and  that  "the  commissioners  shall 
enter  upon  the  discharge  of  their  duties  on  the  first  Monday 
in  July  succeeding  their  election";  but  this  does  not  in  any 
way  authorize  an  election.  It  may  and  perhaps  does  indi- 
cate an  intention  on  the  part  of  the  legislature  that  such 
oflScers  shoiiid  be  elected,  but  unless  some  provision  is  made 
for  carrying  out  such  intention  it  is  of  no  avail.  An  election 
in  order  to  be  valid  must  be  held  in  pursuance  of  the  provisions 
of  some  law  authorizing  it,  in  force  at  the  time.  There  is  no 
inherent  reserved  power  in  the  people  to  hold  an  election. 
XPeople  V.  Bvit,  46  N.  Y.  57,  7  Am.  Rep.  302 ;  State  v.  Jenkins, 
43  Mo.  261 ;  People  ex  rel.  v.  Johnston,  6  Cal.  673 ;  Matthews  v. 
Board,  34  Kan.  606 ;  State  ex  rel  v.  Sirns,  18  S.  C.  460.)  This 
rule  was  recognized  in  the  act  of  1885,  and  the  time  and  place 
of  the  election  provided,  but  the  act  of  1889  contains  no  such 
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provision,  nor  does  it  contain  anything  from  which  it  can 
be  inferred. 

bur  attention  has  been  called  to  section  11  of  the  charter 
of  the  city  of  Portland,  which  provides  for  the  annual  city 
election.  This  is  only  a  provision  for  the  general  election, 
and  certainly  does  not  authorize  the  election  of  any  officer 
of  the  city,  unless  special  provision  is  made  by  law,  either 
directly  or  by  implication,  for  the  election  of  such  officer  for 
the  particular  term  to  which  he  is  seeking  to  be  elected. 
{Sawyer  v.  Hay  don,  1  Nev.  75;  McKune  ex  rel.  v.  Weller, 
11  Cal.  49.) 

As  we  have  already  seen,  there  is  no  provision  of  law  for 
the  election  of  police  commissioner.  If  the  language  of  the 
act  of  1889  should  be  so  construed  as  to  authorize  an  electioui 
at  what  time  must  such  election  be  held?  At  the  time  the 
relator  claims  to  have  been  elected?  If  so,  upon  what 
theory?  Certainly  not  because  it  was  the  general  election 
for  city  officers.  The  act  of  1885  provided  an  election  for 
this  office  at  the  general  election,  and  as  we  have  already 
seen,  this  provision  was  annulled  or  repealed  by  being 
omitted  from  the  act  of  1889.  If  any  inference  is  to  be 
drawn  from  this  omission,  it  must  be  that  the  legislature 
intended,  if  it  intended  an  election  should  be  held  at  all,  it 
be  held  at  some  other  time,  else  why  should  this  provision 
have  been  omitted?  An^,  again,  if  an  election  could  be 
had  at  all,  it  must  have  been  immediately  preceding  the 
expiration  of  respondent's  term  of  office;  and  when  did  his 
term  expire?  We  look  in  vain  to  the  law  as  it  existed  in 
June,  1889,  for  an  answer.  It  is  true,  respondent  was 
appointed  at  a  time  when  the  term  was  fixed  at  three  years, 
but  before  the  expiration  of  his  term  the  legislature  repealed 
that  provision,  so  that  at  the  time  the  relator  claims  to  have 
been  elected  no  term  for  the  office  was  fixed  by  law.  That 
the  legislature  had  the  right  to  change  the  term  of  the 
office  will  not  be  denied.  {Territory  ex  rel,  v.  Pyle,  1  Or.  149.) 
These  suggestions  show  the  impossibility  of  so  construing 
the  law  as  to  authorize  an  election  without  interpolating 
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into  it  express  and  positive  provisions  not  inserted  by  the 
legislature.  It  may  be  admitted  that  the  language  of  the 
act  of  1889  shows  that  the  legislature  contemplated  that  the 
successor  of  the  respondent  should  be  elected,  and  a  com- 
parison of  the  provisions  of  this  act  with  the  provisions  of 
the  section  intended  to  be  amended  suggests  the  conjecture, 
if  it  does  not  convince  us  of  the  fact,  that  the  omission  to 
provide  for  the  term  of  office  and  election  of  these  officers 
must  have  been  unintentional. 

But  whatever  may  have  been  the  intention  of  the  legisla- 
ture, it  failed  to  carry  it  into  effect.  The  inference  we  draw 
from  the  language  of  the  act  is  not  that  the  legislature 
thereby  gave,  even  by  implication,  any  power  to  the  people 
to  elect  police  commissioners,  but  rather  intimated  an  inten- 
tion to  do  so — an  intention  which  it  failed  to  carry  out. 
Courts  "must  not,  even  in  order  to  give  effect  to  what  they 
may  suppose  to  be  the  intention  of  the  legislature,  put  upon 
the  provisions  of  a  statute  a  construction  not  supported  by 
the  words,  even  although  the  consequences  should  be  to 
defeat  the  object  of  the  act."  (Smith's  Stat.  Cons.  §714.)  This 
is  a  case,  it  would  seem,  where  the  legislature  has  omitted  by 
mistake  or  otherwise  to  make  the  necessary  provisions  to 
carry  out  its  intention,  but  we  cannot  by  construction  supply 
these  omissions.  As  was  said  by  Davies,  J.,  "It  is  always 
competent  for  the  legislature  to  speak  clearly  and  without 
equivocation,  and  it  is  safer  for  the  judicial  department  to 
follow  the  plain  and  obvious  meaning  of  an  act,  rather  than 
to  speculate  upon  what  might  have  been  the  views  of  the 
legislature  in  the  emergency  which  may  have  arisen.  It  is 
wiser  and  safer  to  leave  to  the  legislative  department  to 
supply  a  supposed  or  actual  casus  omissus  than  to  attempt  to 
do  so  by  judicial  construction."  {People  v.  Woodruff,  32  N.  Y. 
364.)  Courts  cannot  supply  omissions  in  legislation,  nor 
afford  relief  because  they  are  supposed  to  exist.  To  adopt 
the  language  of  Mr.  Justice  Woods,  in  Hobbs  v.  McLean,  117 
U.  S.  579,  "  when  a  provision  is  left  out  of  a  statute,  either 
by  design  or  mistake  of  the  legislature,  the  courts  have  no 


374  State  ex  bel.  Everding  v.  Simon.     [Sup.  Ct. 

Opinion  of  the  Court  — Bean,  J. 

power  to  supply  it.  To  do  so  would  be  to  legislate  and  not 
to  construe."  "  We  are  bound,"  said  Justice  Buller,  in  Jones 
V.  Smart,  1  T.  R.  44,  "  to  take  the  act  of  parliament  as  they 
have  made  it;  a  casm  omissus  can  in  no  case  be  supplied  by 
a  court  of  law,  for  that  would  be  to  make  laws;  nor  can  I 
conceive  that  it  is  our  province  to  consider  whether  such  a 
law  that  has  been  passed  be  tyrranical  or  not";  and  Mr, 
Justice  Stoky,  in  Smith  v.  RineSy  2  Sumn.  354,  observes:  "It 
is  not  for  courts  of  justice  proprio  marte  to  provide  for  all 
defects  or  mischiefs  of  imperfect  legislation."  {King  v.  Burrell, 
12  A.  &  E.  460;  Hammond  v.  Eiffe,  3  Q.  B.  910;  Blozsm  v- 
Elsee,  6  B.  &  C.  169;  Bartletl  v.  Morris,  9  Port.  286.)  We 
have  here,  then,  a  case  where  the  office  of  police  commis- 
sioner of  the  city  of  Portland  was  created  by  a  law  fixing 
the  term  and  providing  for  the  appointment  of  the  first 
incumbents  and  the  election  of  their  successors,  but  before 
the  expiration  of  respondent's  term  the  law  was  so  changed 
by  the  legislature,  either  by  mistake  or  design,  that  no  pro- 
vision remains  fixing  the  term  of  office  or  providing  for  the 
election  of  his  successor,  leaving  him  in  possession  of  the 
office  with  its  duties  devolving  upon  him;  yet,  despite  this 
condition  of  things,  the  relator  claims  to  have  been  elected 
at  the  expiration  of  respondent's  term,  as  originally  provided, 
and  this  brings  the  case  squarely  within  People  v.  MaJthewson^ 
47  Cal.  442. 

In  September,  1871,  Rosenfeld  was  by  the  state  at  large 
elected  state  harbor  commissioner  of  the  state  of  California 
for  the  term  of  four  years,  from  December  1, 1871,  and  served 
until  May  23, 1873,  when  he  resigned,  and  defendant  Mathew- 
son  was  duly  appointed  by  the  governor  to  fill  the  vacancy. 
On  January  1, 1873,  the  revised  code  of  California  went  into 
effect,  from  which  in  some  manner  the  provision  for  an  elec- 
tion of  harbor  commissioner  was  omitted.  Yet  the  two 
political  parties  each  nominated  a  candidate  for  the  officei 
and  at  the  general  election  in  September,  1873,  one  Newman 
received  the  greater  number  of  votes  cast  for  said  office,  to 
whom  a  commission  was  regularly  issued  by  the  governor, 
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and  having  duly  qualified  he  demanded  possession  of  the 
office  from  Mathewson,  the  appointee  of  the  governor. 
Mathewson  refusing  to  surrender  possession  of  the  office,  the 
attorney-general  commenced  proceedings  to  oust  him.  In 
deciding  the  case,  Wallace,  C.  J.,  speaking  for  the  court^ 
says:  "It  is  necessary  to  the  validity  of  an  election  to  office 
that  it  be  authorized  by  some  statute  in  force  at  the  time. 
Here  there  was  none.  By  the  three  hundred  and  sixty- 
second  section  of  the  political  code,  it  is  provided  as  follows: 
*  Harbor  commissioners  are  elected  and  appointed  and  hold 
their  office  as  provided  in  title  VI  of  part  III  of  this  code.' 
But  on  referring  to  that  portion  of  the  code,  no  provision  for 
such  election  is  found.  The  defendant  Mathewson,  having 
been  regularly  appointed  by  the  executive  to  fill  the  vacancy 
caused  by  the  resignation  of  Rosenfeld,  his  term  continues 
by  law  until  the  next  election  by  the  people  (Pol.  Code,  § 
999);  but  as  we  have  said  already,  such  election  by  the 
people  cannot  legally  occur  until  authorized  by  a  statute  in 
force  at  the  time."  Again,  by  an  act  of  the  legislature  of 
California,  approved  April  1, 1878,  the  judges  of  the  fourth, 
twelfth  and  fifteenth  judicial  districts  of  the  state  were 
empowered  and  required  to  choose  the  members  of  the  board 
of  police  commissioners  of  the  city  of  San  Francisco.  No 
term  of  office  for  the  commissioners  was  fixed  by  the  act. 
The  act  prescribed  the  powers  and  duties  of  the  board,  and 
further  provided  that  after  the  expiration  of  the  official  term 
of  the  then  chief  of  police,  his  office  should  "  cease  to  be  elec- 
tive, and  shall  be  filled  by  the  commissioners."  On  the 
assumption  that  this  act  was  unconstitutional,  because  the 
power  thus  conferred  upon  the  judges  was  not  judicial  in  its 
nature,  an  application  was  made  to  the  courts  for  a  writ  of 
mandamus  requiring  the  election  commissioners  to  make 
suitable  and  legal  preparation  for  the  election  of  chief  of 
police  and  police  commissioner,  but  it  was  denied  on  the 
ground  that  such  officers  were  not  elective.  {Slaude  v.  EUo- 
lion  Commissioners^  61  Cal.  31tS.)  By  the  constitution  of  1879 
the  judges  of  the  district  courts  were  superseded  by  the 
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judges  of  the  superior  courts,  but  an  application  for  a  writ 
of  mandate  commanding  the  judges  of  the  latter  court  to 
appoint  police  commissioners  was, assuming  that  the  terms  of 
oflBce  had  expired,  denied  because  the  power  of  appointment 
in  question  was  not  a  judicial  power,  and  did  not  devolve 
upon  the  superior  judges  by  force  of  the  constitution  of  1879. 
{Heinlen  v.  Sullivan,  64  Cal.  378.)  The  governor  of  the  state 
then  assuming  that  the  oflRce  was  vacant  under  the  consti- 
tution on  and  after  four  years  from  the  date  of  the  original 
appointment,  undertook  to  fill  such  vacancy  by  appoint- 
ment, but  the  court  held  that  there  was  no  vacancy  in  the 
office  which  the  governor  was  authorized  by  law  to  fill  by 
appointment,  and  that  the  incumbent  must  discharge  the 
duties  of  the  oflSce  until  succeeded  by  some  person  entitled 
by  virtue  of  some  existing  law  to  supersede  him.  (People  ex 
rel.  V.  Hammond,  66  Cal.  654.) 

We  could  safely  rest  the  case  before  us  here,  but  there  is 
another  question  urged  by  counsel  which  we  think  proper 
to  notice.  It  is  contended  that  the  act  of  1889  invests 
respondent  with  an  ofiice  the  tenure  of  which  is  longer 
than  four  years,  and  therefore  in  conflict  with  section  2. 
article  XV  of  the  constitution,  which  inhibits  the  legisla- 
ture from  creating  any  ofl5ce  the  tenure  of  which  shall  be 
longer  than  four  years.  The  fallacy  of  this  argument  lies 
in  the  fact  that  the  act  of  1889  does  not  create  the  ofiice  of 
police  commissioner,  nor  did  it  invest  respondent  with  the 
office,  nor  does  it  undertake  to  definitely  fix  the  tenure. 
The  office  was  created  by  the  act  of  1885  with  a  fixed  term, 
and  defendant  was  regularly  appointed,  and,  while  he  was 
rightfully  in  possession  of  the  office  and  discharging  its 
duties,  the  legislature  abolished  the  term  and  mode  of  elect, 
ing  his  successor,  leaving  the  office,  with  its  duties  clearly 
defined,  in  the  legal  possession  of  respondent,  with  no  mode 
provided  for  the  election  or  selection  of  his  successor,  except 
in  case  of  death  or  resignation.  He  does  not  hold  the  office 
by  virtue  of  the  provisions  of  the  act  of  1889,  but  under  his 
original  appointment  and  the  failure  of  the  law  to  provide 
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a  mode  for  the  election  of  his  successor.  The  act  of  1889 
left  him  in  possession  of  the  oflSce,  and  its  duties  are  of  a 
public  character,  and  the  public  exigencies  demand  that 
they  be  discharged.  He  is  simply  locum  tenens — holding 
the  place — until  he  shall  be  superseded  by  some  person 
authorized  by  law  to  be  inducted  into  the  oflBce.  It  is 
claimed  that  the  provision  in  the  act  of  1889  "  that  the  com- 
missioners now  in  office  shall  hold  their  respective  offices 
until  their  successors  are  elected  and  qualified,"  without 
any  mode  being  provided  for  the  election  of  such  successors, 
is  in  eflFect  a  continuance  of  the  commissioners  in  office  by 
legislative  enactment,  and  that  respondent's  title  depends 
on  this  enactment.  As  we  have  said  already,  respondent's 
right  to  the  office  does  not  depend  on  the  act  of  1889,  but 
upon  the  fact  that  he  was  in  possession  of  it  rightfully  when 
the  act  was  passed ;  and  the  public  necessities  requiring  that 
the  office  be  in  possession  of  a  person  with  authority  to  per- 
form its  duties,  he  continues  to  hold  it  until  he  shall  be 
relieved  or  superseded  by  proper  legislation.  Strictly  speak- 
ing, respondent  is  not  holding  over,  for  to  hold  over,  when 
applied  to  a  public  officer,  implies  that  the  office  has  a  fixed 
term  which  has  expired,  and  the  incumbent  is  holding  into 
the  succeeding  term.  Here  there  is  no  fixed  term,  and  there- 
fore there  can  be  no  holding  over.  But  conceding  that  his 
term  has  expired  and  he  is  holding  over,  he  has  a  right  to 
do  so  by  force  of  the  constitution;  and  the  language  above 
referred  to  is  but  a  legislative  declaration  of  the  consti- 
tutional provision.  Section  7  of  article  VI  of  the  con- 
stitution authorizes  the  election  or  appointment,  as  may  be 
prescribed  by  law,  of  such  city  officers  as  may  be  necessary; 
while  by  section  1  of  article  XV  it  is  provided  that  "all 
officers  except  members  of  the  legislature  shall  hold  their 
offices  until  their  successors  are  elected  and  qualified.'' 
Whether  or  not,  as  a  general  principle  of  the  common 
law,  officers  are  entitled  to  hold  over  beyond  their  pre- 
scribed terms  without  some  express  provision,  is  not  entirely 
settled  upon  authority. 
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But  whatever  the  rule  at  common  law  may  have  been,  it 
is  clear  that  when  by  the  constitution  or  law,  ofiScers  are 
elected  or  appointed  for  a  term,  and  until  their  successors 
are  elected  and  qualified,  they  are  thereby  authorized  to  hold 
and  exercise  their  offices  until  their  successors  are  duly 
elected  or  appointed  under  some  existing  provision  of  law. 
The  right  to  hold  over  is  derived  from  the  same  constitution 
that  imposes  the  limitation  upon  the  legislature  in  the 
creation  of  the  office.  The  constitution  permits  a  legislative 
tenure  for  a  fixed  term  not  exceeding  four  years,  and  if  at 
the  expiration  of  that  period,  from  any  cause  such  as  failure 
of  the  legislature  to  provide  for  the  election  of  his  successor 
{People  ex  rel.  v.  Hammondy  66  Cal.  654);  or  of  the  regular 
appointing  power  to  make  an  appointment  (State  v.  Howe^  25 
Ohio  St.  688, 18  Am.  Rep.  321) ;  or  of  the  electoral  body  to  elect 
(SicUe  V.  Harrison,  113  Ind.  434,  3  Am.  St.  Rep.  663;  People  v. 
Oidton,  28  Cal.  44 ;  People  v.  StraUon,  28  Cal.  382 ;  State  v.  Lusk, 
18  Mo.  333);  or  the  death  of  the  person  elected  to  fill  the  office 
before  he  has  qualified  (Gommonwealth  v.  Hardey,  9  Pa.  St.  513), 
no  successor  has  been  elected  or  appointed  under  an  existing  law, 
the  incumbent  holds  over  by  virtue  of  the  provisions  of  the  con- 
stitution until  he  is  superseded  by  a  duly  qualified  successor 
who  shall  have  been  elected  or  appointed  in  the  manner 
provided  by  law.  {People  v.  Woodruff,  32  N.  Y.  355;  People 
V.  Batchdor,  22  N.  Y.  128;  Mecham  on  Office  §  397;  State  v. 
Davis,  45  N.  J.  L.  390;  People  v.  TUton,  37  Cal.  614.) 

The  reason  of  this  rule  is  that  public  policy  requires  that 
the  duties  of  the  office  be  performed,  and  it  is  better  that  the 
incumbent  should  continue  in  the  office  and  in  the  perform- 
ance of  its  duties  than  that  an  interregnum  should  occur.  It 
conserves  the  public  interests  by  preserving  the  methods  and 
instrumentalities  by  which  alone  public  business  can  be 
transacted;  while  the  opposite  rule,  when  pushed  to  its  con- 
sequences, might  result  in  the  suspension  of  business  in 
many  of  the  departments  of  the  public  service. 

It  was  urged  that  the  statute  under  consideration  is  harsh 
and  oppressive  in  its  character,  and  contrary  to  the  genius 
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of  our  institutions  in  denying  to  the  people  of  Portland  the 
right  to  elect  their  own  police  commissioners.  These  are 
political  considerations,  fit  to  be  weighed  by  and  to  influence 
legislators;  but  if  disregarded  by  them,  their  responsibility 
is  to  their  constituents  and  not  to  the  courts.  The  impolicy, 
unwisdom  or  unreasonableness  of  a  statute  by  themselves 
merely,  are  and  ought  to  be  urged  to  a  court  in  vain.  The 
functions  of  the  judicial  department  are  not  adequate  to  the 
application  of  those  principles  and  not  conferred  for  that 
purpose.  If  a  change  is  desired  in  the  law  in  this  respect, 
application  must  be  made  to  the  legislature  and  not  to  the 
courts. 
The  judgment  of  the  court  below  is,  therefore,  affirmed. 


[Filed  March  28,  1891.] 

M.  H.  MURPHY  u  THE  CITY  OF  ALBINA. 

Municipal  Corporation— Charteb  of  the  City  of  Albina.— Under  section  18  of 
the  charter  of  the  city  of  Albina  (Laws  1887, 176,)  the  city  of  Albina  may,  through 
and  by  its  officers  and  agents,  render  itself  liable  for  work  in  improving  its  streets, 
without  an  ordinance  first  passed  authorizing  the  same.  The  mayor  and  common 
council  are  the  governing  body  of  the  corporation,  and  it  may  act  through  those 
officers  or  any  of  them  authorized  for  the  purpose,  or  it  may  appoint  a^nts  to  carry 
into  effect  the  power  of  improving  its  streets. 

Ratification  by  Aoceptance  of  the  Work.— If  work  was  done  In  improving  the 
streets  without  regular  authority  by  direction  of  the  mayor  and  members  of  the 
council,  and  afterwards  the  council  accepted  the  same  on  behalf  of  the  city,  this 
would  be  a  ratification  and  equivalent  to  an  original  authority. 

Multnomah  county :  E.  D  Shattuck,  Judge. 

Plaintiff  appeals.    Reversed. 

This  action  is  prosecuted  by  the  plaintiff  against  the 
defendant  to  recover  the  sum  of  $422.60  for  grading,  cutting 
and  filling  Margaretta  avenue,  one  of  the  defendant's  streets, 
which  work  is  alleged  to  have  been  done  at  the  special 
instance  and  request  of  the  defendant.  The  answer  denies 
the  material  allegations  of  the  complaint,  and  then  alleges 
in  substance  that  on  the  23d  day  of  June,  1888,  the  plaintiff 
and  defendant  entered  into  a  contract,  by  the  terms  of  which 
plaintiff  agreed,  among  other  things,  to  do  all  the  work 
necessary  and  required  to  be  done  in  and  about  the  improve- 
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ment  of  Margaretta  avenue,  and  for  a  certain  distance  along 
said  avenue,  in  consideration  of  certain  payments  in  said 
contract  mentioned  which  have  been  fully  made,  and  all  of 
the  grading  in  the  complaint  alleged  was  done  under  and 
in  accordance  with  this  agreement.  It  is  then  alleged  that 
the  plaintiff  agreed  to  look  for  payment  to  a  fund  to  be 
raised  by  an  assessment  upon  the  property  liable  to  pay  for 
such  improvement,  and  that  defendant  assessed,  collected 
and  paid  into  its  treasury  the  whole  sum  which  plaintiff 
was  entitled  to  receive  for  said  work.  The  reply  denied  the 
new  matter  in  the  answer,  and  then  sets  out  the  contract 
referred  to  therein,  and  adds:  "That  subsequent  to  the 
making  of  said  contract,  and  after  the  plaintiff  had  graded, 
excavated  and  filled  Margaretta  avenue  to  the  full  extent 
required  by  the  specifications  and  estimates  prepared  by 
the  defendant,  and  under  which  said  contract  was  entered 
into,  and  had  fully  complied  with  the  terms  of  said  contract 
on  his  part  to  be  done  and  performed,  defendant  changed 
the  grade  of  said  street  and  added  to  the  work  to  be  done 
700  yards  of  cut  and  942  yards  of  fill,  which  is  the  work 
sued  for  in  this  action." 

Upon  a  trial  before  a  jury  a  verdict  was  rendered  for  the 
defendant  upon  which  a  judgment  was  entered,  from  which 
this  appeal  is  taken.  The  bill  of  exceptions  shows  that  upon 
the  trial  the  plaintiff  gave  evidence  tending  to  prove  that 
plaintiff  performed  the  work  and  labor  named  in  the  com- 
plaint; that  he  had  not  been  paid  therefor;  that  the  work 
was  done  by  order  of  the  city  surveyor  of  the  city  of  Albina, 
and  was  not  included  in  the  contract  set  up  in  defendant's 
answer;  that  the  grade  of  said  street  as  provided  for  in  said 
contract  was  changed  by  order  of  the  city  surveyor  of 
Albina,  and  that  such  change  in  the  grade  necessitated  the 
doing  of  the  work  named  in  the  complaint;  that  when  said 
change  was  ordered,  plaintiff  complained  of  the  same  to  two 
members  of  the  council  and  to  the  mayor  of  the  city  of  Albina, 
and  that  he  was  told  by  them  to  go  on  and  do  the  work  as 
directed  and  follow  the  instructions  of  the  city  surveyor;  that 
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when  said  work  was  completed  as  ordered  by  the  city  sur- 
veyor the  same  was  accepted  by  the  city  of  Albina,  and  that 
the  reasonable  value  of  the  same  was  the  sum  of  $466.20,  and 
that  said  work  was  for  the  benefit  of  said  city  of  Albina. 
At  the  conclusion  of  the  evidence,  the  plaintiff  asked  the 
court  to  instruct  the  jury  that  if  they  should  find  that  the 
work  sued  for  was  performed  by  plaintiff,  by  order  of  the 
city  surveyor  and  street  supervisor  of  said  city  of  Albina, 
acting  for  and  on  behalf  of  said  city,  and  that  said  city, 
acting  through  its  proper  officers,  accepted  said  work,  and 
that  said  work  was  outside  of  and  not  included  in  plaintiff's 
contract  with  said  city,  and  that  said  city  received  the  benefit 
of  the  same;  that  the  plaintiff  notified  the  mayor  of  said 
city,  and  the  only  councilman  to  be  found  at  the  time  such 
work  was  so  ordered,  of  the  said  order  of  the  surveyor  and 
street  supervisor,  and  that  said  mayor  and  said  councilman 
directed  the  plaintiff  to  proceed  and  obey  the  instructions 
of  said  city  surveyor  and  street  supervisor,  and  that  while 
said  work  was  in  progress  said  city  knew  of  the  same,  then 
the  city  would  be  responsible  for  such  work  done  and 
not  paid  for.  This  instruction  was  refused  and  an  exception 
was  taken. 

The  court  then  among  other  things  instructed  the  jury 
as  follows:  "If  the  work  that  he  has  done,  however,  is 
outside  of  what  is  required  by  this  contract, — that  is  to  say, 
if  it  is  grading,  excavating  and  filling  which  brings  the 
grade  of  the  street  above  the  established  grade, — then  he  is 
not  entitled  to  recover  for  that  unless  some  particularly 
constituted  authority  of  the  city  of  Albina  has  authorized 
the  survey  of  the  city  to  be  made  higher  than  the  established 
grade.  The  only  authority  which  could  thus  change  the 
grade  of  the  street  is  the  city  council  and  the  mayor,  pro- 
ceeding in  the  manner  prescribed  by  charter, — by  ordinance 
to  change  the  grade.  Unless  it  appears  there  was  some  such 
proceeding  had,  then  any  work  that  was  done  fo  bring  the  sur- 
fiace  of  this  Margaretta  avenue  above  the  established  grade  is 
not  authorized  and  cannot  be  paid— cannot  be  lawfully  paid 
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by  the  city.  It  may  be,  there  has  been  a  mistake  in  the  esti- 
mate; that  the  contract  was  framed  so  low  by  the  city  and 
was  taken  by  the  plaintiff  here  upon  a  false  basis  originating 
in  the  mistake  of  the  surveyor  whereby  more  work  was 
actually  done  by  the  plaintiff  than  was  estimated  by  the 
surveyor  and  street  commissioner.  If  that  was  the  case,  I 
think  the  remedy  of  the  parties  should  have  been  to  ask 
the  city  to  revise  the  work  of  the  surveyor,  and  before 
settling  with  them  for  a  price  to  have  had  a  correction  then 
and  there." 

John  if.  OeariUy  for  Appellant. 

A  city,  in  an  action  against  it  for  work  done  under  a  con- 
tract within  the  power  of  the  city  to  make,  can  be  bound  on 
an  implied  contract  to  be  deduced  by  inference  from  corpor- 
ate acts,  without  either  a  vote  or  deed  in  writing.  By  sub- 
sequent acts  it  may  ratify  the  contract  of  its  officers.  (Town 
of  New  Athem  v.  Thomas,  82  111.  259 ;  Seagraves  v.  Alton,  13  III. 
371;  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299 ;  Brady  v.  Tlie 
Mayor,  20  N.  Y.  319 ;  Pixley  v.  Western  Pac.  R.  R,  Cb.  33  Cal. 
183,  91  Am.  Dec.  623 ;  Cincinnati  y.  Cameron,  33  Ohio  St.  336.) 

P.  L.  Willis,  for  Respondent. 

In  cases  of  public  agents  the  public  corporation  is  not 
bound  unless  it  manifestly  appears  that  the  agent  is  acting 
within  the  scope  of  his  authority,  or  he  is  held  out  as  having 
authority  to  do  the  act,  or  is  employed  in  his  capacity  as  a 
public  agent  to  make  the  declaration  or  representation  for 
the  government.  (Dillon's  Mun.  Corp.  (3d  ed.)  §  445.) 
Furthermore,  if  appellant  can  recover  anything  it  must  be 
on  quantum  meruit^  as  that  is  all  he  alleges  or  claims.  To 
maintain  such  claim  the  work  must  have  been  done  under 
contract — which  is  not  claimed  in  this  case — or  by  express 
request  of  the  respondent,  because  there  can  be  no  implied 
liability  on  the  part  of  the  respondent.  (Dillon's  Mun.  Corp. 
§  460;  Argmti  Y.San  Francisco,  16  Cal.  282.) 

Strahan,  C.  J. — Whether  the  rulings  of  the  trial  court 
can  be  sustained,  must  depend  on  the  charter  of  the  defend- 
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ant  and  upon  the  facts  disclosed  by  the  record.  The 
defendant  corporation  was  incorporated  by  an  act  approved 
February  4, 1887.  (Laws,  1887, 176.)  By  section  18  of  the 
charter,  the  council  is  given  authority  to  make  by-laws  and 
ordinances  not  in  conflict  with  the  laws  of  this  state  or  of 
the  United  States,  and  all  necessary  provisions  for  carrying 
them  into  effect.  Subdivision  6  of  the  same  section  confers 
upon  the  council  power  "to  grade,  gravel,  plank  or  other- 
wise improve  and  keep  in  repair,  highways,  streets  and 
alleys,  provided,  that  no  property  shall  be  assessed  for  the 
construction  of  such  improvements  for  more  than  one-half 
of  its  last  county  assessed  valuation;  *  *  *  and  pro- 
vided further,  that  in  case  of  a  proposed  street  improvement, 
when  the  improvement  proposed  is  to  be  made  at  the 
expense  of  the  property  adjacent  thereto,  thirty  days'  notice 
of  such  intention  shall  be  given  by  posting  three  notices 
thereof  in  public  places  of  said  city."  This  section  confers 
upon  the  council  very  full  power  over  the  subject  matter 
named  in  it.  It  may  make  the  improvements  therein  named 
and  pay  the  expenses  thereof  out  of  the  general  fund  of 
the  city;  or  by  giving  thirty  days'  notice  of  such  intention, 
it  may  tax  the  adjacent  property  for  such  proposed  improve- 
ment, provided  that  the  assessment  shall  not  be  more  than 
one-half  of  the  last  assessed  county  valuation  of  such 
property.  Under  this  provision  of  the  charter,  we  think 
the  city  of  Albina  might,  through  its  oflBcers  and  agents, 
render  itself  liable  for  work  on  its  streets  without  an 
ordinance  first  passed  authorizing  the  same. 

The  mayor  and  common  council  are  the  governing  body 
of  this  corporation.  The  corporation  may  act  through  these 
officers,  or  any  one  of  them  authorized  for  the  purpose,  or  it 
may  appoint  agents  to  carry  into  effect  the  power  of 
improving  streets.  It  might  confer  that  authority  upon 
the  street  supervisor,  or  it  might  appoint  a  city  surveyor  and 
vest  him  with  authority  in  the  premises;  or  if  work  was 
done  in  improving  the  streets,  without  regular  authority  by 
the  direction  of  the  mayor  and  members  of  the  council,  and 
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afterwards  the  council  accepted  the  same  on  behalf  of  the 
city,  this  would  be  a  ratification,  and  would  be  equivalent 
to  an  original  authority  and  of  equally  binding  force. 
Whether  the  work  was  done  and  under  and  by  what  authority 
and  whether  the  same  was  accepted  by  the  council,  were  all 
questions  which  ought  to  have  been  submitted  to  the  jury. 
It  appeared  upon  the  trial  that  the  mayor  and  two  members 
of  the  council  in  effect  directed  the  extra  work  to  be  done 
and  told  the  plaintiff  to  obey  the  orders  of  the  city  surveyor. 
Assuming  that  the  two  councilmen,  who  were  not  consulted 
so  far  as  appears,  did  not  consent  to  this,  still  the  two  that 
did  act  with  the  mayor  would  constitute  a  majority  of  the 
council.  Upon  the  hearing  here  it  was  argued  by  respond- 
ent's counsel  that  it  must  appear  that  the  council  met  and 
acted  before  any  liability  could  arise.  Two  of  the  members 
of  the  council  and  the  mayor  who  authorized  the  work  had 
knowledge  of  their  own  acts  in  directing  the  work  to  be 
done,  and  when  they  met  and  accepted  it,  it  is  difficult  to 
see  why  the  city  was  not  thereby  rendered  liable.  The 
officers  of  the  city  directed  the  plaintiflF  to  render  valuable 
services  for  it  in  improving  one  of  its  streets  which  he  was 
then  doing  under  an  express  contract  with  it,  but  the  new 
or  increased  services  were  additional  and  beyond  those 
required  by  the  original  contract,  which  services  when  per- 
formed were  accepted  and  used  by  the  city  with  the  other 
work  performed  under  the  express  contract.  In  such  case 
fair  dealing  requires  that  such  labor  should  be  paid  for  when 
it  appears  that  all  concerned  acted  in  good  faith. 

The  ruling  of  the  court  in  giving  and  refusing  instructions 
not  being  in  harmony  with  what  is  said  in  this  opinion,  its 
judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial. 
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NATHAN  PEARCY  v.  WILLIAM  BYBEE  et  al. 

Burr  TO  QmsT  Titlb— Riparian  Owners —Accretion— Case  Left  in  Doubt  bt 
THE  EVIDENC3.— In  a  iuit  to  quiet  title  to  certain  alluvion,  claimed  by  the  plaintiff 
and  defendants,  who  were  all  riparian  owners,  when  the  question  was  left  in 
doubt  by  the  evidence,  owing  to  its  apparent  conflict  as  to  the  questions  of  fact, 
and  it  was  manifest  that  some  or  all  of  the  parties  were  entitled  to  the  land  in  con- 
troversy, as  an  accretion;  held,  that  the  court  would  divide  the  land  in  controversy 
between  the  respective  claimants  on  equitable  principlos,  and  quiet  the  title  of 
each  riparian  owner  to  the  parcel  allotted  to  him. 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  a  suit  to  quiet  the  title  to  a  parcel  of  land  situate 
in  Multnomah  county.  The  referee  found  against  both 
claimants;  that  is,  that  neither  of  them  was  entitled  to  the 
land  in  controversy,  which  finding  was  confirmed  by  the 
court  and  a  final  decree  entered  dismissing  the  suit,  from 
which  both  parties  have  appealed.  The  facts  sufficiently 
appear  in  the  opinion. 

R  WilliaTnSf  for  Appellant. 

In  this  state  where  persons  derive  title  to  their  land  from  the 
Uinte<l  States  under  the  laws  for  the  sale  and  disposition  of  the 
public  lands,  as  all  parties  do  in  this  case,  the  grantee,  where  the 
laud  is  bounded  by  a  meandered  navigable  stream  like  the  Co- 
lumbia river,  takes  only  to  the  stream.  (Bates  v.  Railroad  Co.  1 
Black,  204 ;  Gould,  Waters,  §  73 ;  Bristol  v.  Can'd  County ,  95  111. 
84;  Schumxeier  v.  Railroad  Co.  10  Minn.  82,  88  Am.  Dec.  69.) 

Affirmed  by  the  supreme  court  of  the  United  States,  (7  Wall. 
272;  Yaies  v.  Milwaukee,  10  Wall.  497.) 

This  rule  was  adopted  as  the  law  of  this  state  in  the  case  of 
Miixto  v.  Delaneyy  reported  in  7  Or.  337.  (Shauj  v.  Osivego  I,  Co. 
10  Or.  371, 45  Am.  Kep.  146 ;  Parker  v.  W.  C.  P.  Co.  17  Or.  51 0.) 

In  the  government  survey  the  bank  of  the  Columbia  river 
was  meandered,  and  so  was  the  bank  of  the  island.  What- 
ever riparian  rights  attached  to  the  shore  owners  on  the 
river,  attached  equally  to  the  shore  owner  on  the  island, 
(flfoip  V.  Hcyyi,  44  111.  219;  Gould  on  Waters,  §  166.) 

The  rights  of  the  parties  are  not  altered  by  the  change  in 

XX  Ob.— SB. 
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the  channel  caneed  by  the  erection  of  the  government  dyke. 
{BiMe  V.  Russell,  86  Mo.  209 ;  Filhnore  v.  Jennings,  78  Cal.  634.) 

F.  A.  E.  Stair y  for  Respondents, 

The  shore  or  riparian  owner  is  possessed  of  important  rights 
by  virtue  of  the  ownership  of  the  shore;  he  is  entitled  to  all  ao- 
eretipns  formed  against  the  shore;  to  wharf  privileges^  and  the 
right  to  pass  to  and  from  deep  water;  that  these  rights  extend 
laterally,  and  not  up  and  down  the  stream.  (Gould  on  Waters, 
§  148;  Parker  v.  W.  C.  Packing  Co.  17  Or.  510;  llinio  v.  De- 
fancy,  7  Or.  337 ;  Moore  v.  W.  T.  &L.Oo.7  Or.  355;  Yates  v. 
Milwaukee,  77  U.  8.  497;  Railroad  Co.  v.  Schurmeier,  7  Wall. 
272;  County  of  St.  Quir  v.  Lovingstan,  23  Wall.  59;  Middleton 
v.  Priicliard,  3  Scam.  510,  38  Am.  Dec.  112;  Inhabitants  of 
Deerfield  v.  Arms,  17  Pick.  41,  28  Am.  Dec.  276;  Zug  y.  Com. 
70  Pa.  St.  138;  Simons  v.  French,  25  Conn.  352.) 

Strahan,C.  J. — The  land  in  controversy  is  situated  in  the 
Columbia  river  three  or  four  hundred  yards  from  its  south 
bank  and  near  its  confluence  with  the  Willamette.  An 
island  called  Pearcy's  island  lies  in  the  Columbia  river  just 
below  the  land  in  dispute.  This  island  was  surveyed  by  the 
United  States,  and  the  plaintiff  duly  acquired  the  title  of  the 
United  States  thereto  under  the  donation  law.  The  land  in 
controversy  is  situated  at  the  upper  end  of  Pearcy's  island^ 
and  consists  of  a  sandbar  which  has  been  slowly  increasing 
in  size  for  a  great  many  years,  until  a  considerable  part  of  it 
is  now  covered  with  a  growth  of  willow  and  cottonwood,  and 
it  yields  grass.  Pearcy's  settlement  was  in  1851,  and  before 
the  land  was  surveyed.  Not  far  from  the  same  time  William 
Bybee  and  James  Bybee  each  made  a  settlement  on  separate 
parcels  of  land  lying  on  the  south  bank  of  the  Columbia 
river  and  bordering  thereon.  These  settlements  were  also 
under  the  donation  law,  and  in  due  time  their  titles  were 
perfected  by  final  proof  and  the  issuance  of  patents  to  the 
respective  claimants.  These  claims  are  opposite  to  the  land 
in  controversy.  The  defendant  Adams  has  succeeded  to  all 
the  rights  of  James  Bybee  in  the  lands  patented  to  him  as  a 
donation  claim.    William  Bybee  claims  so  much  of  this 
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sand  bar  as  lies  in  front  of  his  claim  as  an  accretion  thereto, 
and  Adams  sets  up  the  same  claim  to  all  lying  in,  front  of 
the  James  Bybee  claim,  while  the  plaintiff  Pearcy  claims  the 
entire  bar  as  an  accretion  to  his  island  claim.  So  far  these 
conflicting  claims  all  turn  upon  questions  of  fact  which  must 
be  determined  by  the  evidence.  The  plaintiff  rests  his 
claim  on  the  fact  that  this  alluvion  formed  at  the  head  of 
his  island  and  connected  itself  therewith  and  thereby  became 
a  part  of  said  island.  There  is  what  is  called  a  depression 
at  the  head  of  the  island  several  feet  below  the  surface  of 
the  accretion,  on  the  bottom  of  which  grass  and  some 
willows  grow;  and  for  a  long  time,  unless  the  water  was 
very  low,  there  was  water  in  this  depression,  and  in  the 
earlier  years  of  the  settlement  of  the  country  this  depression 
formed  a  channel  through  which  water  craft  often  passed. 
It  is  being  constantly  filled  up,  however,  by  natural  causes, 
so  that  it  now  produces  some  vegetation. 

The  claim  of  the  defendants  Wm.  Bybee  and  Park  Adams 
is  about  as  follows:  That  at  the  time  of  the  settlement  of 
Wm.  Bybee  and  James  Bybee  upon  their  donation  land 
claims,  the  sand  bar  in  dispute  was  formed  in  front  of  their 
respective  land  claims,  and  was  connected  with  the  shore  at 
the  upper  and  lower  ends  thereof;  that  it  continued  to  form 
and  rise  above  the  water  constantly  thereafter  until  the 
water  which  was  then  between  this  bar  and  the  shore  had 
so  far  receded  that  at  low  water  a  person  could  pass  dry- 
shod  from  the  shore  to  the  sand  bar.  All  the  parties  claim 
to  have  been  in  possession  ever  since  the  time  of  their 
respective  settlements,  using  the  same  mainly  for  pasturage. 
Under  these  facts,  the  defendants  claim  the  sand  bar  as 
alluvion  attached  to  the  shore  and  as  an  accretion  to  their 
lands  respectively.  On  all  of  these  questions  the  evidence 
is  very  conflicting;  though  this  conflict  may  be  more  appar- 
ent than  real.  Time  and  tides  have  wrought  many  changes 
in  the  formation  and  location  of  the  bars  and  channels 
about  this  island  in  the  last  twenty-five  or  thirty  years. 
No  doubt  the  witnesses  narrated  events  as  they  now  remem- 
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ber  them,  and  the  changes  occurring  by  natural  causes 
would  account  for  many  of  the  apparent  discrepancies. 
However  this  may  be,  it  seems  hardly  practicable  to  decide 
the  disputed  questions  of  fact  so  as  to  fully  sustain  the  con- 
tention of  any  of  the  parties.  If  full  credit  be  given  to  all 
of  the  plaintiff's  witnesses,  and  assuming  the  facts  are  as 
his  evidence  tends  to  prove  them  to  be,  then  his  contention 
is  made  out  and  his  right  to  the  sand  bar  in  question  is 
established.  On  the  other  hand,  assuming  that  the  defend- 
ants' witnesses  are  to  receive  full  credit  and  that  the  facta 
are  as  narrated  by  them,  then  the  plaintiff's  case  is  met 
and  overthrown,  and  the  defendants  would  be  entitled  to 
the  premises  in  dispute  or  a  considerable  portion  thereof. 

We  have  no  means  of  determining  these  disputed  questions 
of  fact  otherwise  than  by  attentively  weighing  and  consid- 
ering the  testimony  of  the  witnesses,  and  we  have  seen  that 
amidst  this  conflict  it  is  impossible  to  determine  just  where 
the  truth  lies.  The  plaintiff's  assertion  of  title  to  this  land 
commenced  earlier  than  the  defendant's,  and  he  has  exer- 
cised greater  control  over  it,  and  amidst  the  conflict  and 
doubt  surrounding  the  case  a  somewhat  stronger  equity 
seems  to  be  with  him  in  the  evidence.  We  have  therefore 
concluded  to  quiet  his  title  to  one-half  of  the  land  in  con- 
troversy, lying  immediately  above  what  is  knowm  as  Pearcy's 
island  and  abutting  thereon,  and  the  other  half  thereof  to 
the  defendants. 

A  decree  will  therefore  be  entered  here  to  that  effect, 
and  the  cause  will  be  remanded  to  the  court  below  with 
directions  to  cause  the  lines  to  be  marked  and  ascertained, 
and  if  the  defendants  desire  it,  the  half  decreed  to  them 
may  also  be  partitioned  and  set  apart  by  the  court  below, 
at  the  same  time,  to  be  held  by  the  defendants  respectively 
in  severalty. 

These  conclusions  lead  to  a  reversal  of  the  decree  of  the 
court  below.  Neither  party  will  recover  costs  against  the 
other,  either  in  this  court  or  the  trial  court 


Mar.  1891.]       Statu  of  Oregon  v.  Lynch.  389 

Argmnent  for  Appellant. 


[FUed  March  28,  189L]  ^ 

STATE  OF  OREGON  u  TONY  LYNCH. 

iHSICnCKNT   FOR    AflSAVLT    WiTK  INTENT   TO   KILL  — InTXNT,  HOW   ALLEGED.— In  an 

indictment  for  an  assault  with  Intent  to  kill,  after  properly  charging  the  aasavlt, 
the  Intent  may  be  alleged  by  aTcrrlng  that  the  assault  was  made  "with  the  Intent 
him,  the  said  J.  B.,  then  and  there  to  kill  and  murder." 

Multnomah  county:  L.  B.  Stkabns,  Judge, 

Defendant  appeals.    Affirmed. 

The  charging  part  of  the  indictment  is  as  follows:  "Tha 
said  Tony  Lynch,  on  the  20th  day  of  October,  1890,  in  th« 
county  of  Multnomah  and  state  of  Oregon,  was  armed  with 
a  dangerous  weapon,  namely,  a  pistol  loaded  with  gua- 
powder  and  leaden  balls,  and  being  so  armed  with  such 
dangerous  weapon  aforesaid,  did  then  and  there  unlawfully 
and  feloniously  assault  one  James  Brown  with  such  danger- 
ous weapon,  by  then  and  there  shooting  at  him,  the  said 
James  Brown,  with  said  loaded  pistol,  with  intent  him,  the 
said  James  Brown,  to  then  and  there  kill  and  murder."  A 
general  demurrer  to  this  indictment  was  interposed  and 
overruled.  Upon  a  trial  the  jury  found  the  defendant  guilty 
as  charged  in  the  indictment  and  he  was  sentenced  to  the 
penitentiary,  from  which  judgment  he  has  appealed  to  this 
court 

K  E.  McGinUj  A,  F.  Sears,  Jr.,  and  N.  D.  Simon,  for 
Appellant. 

The  indictment  does  not  charge  an  intent  to  kill.  There 
13  neither  malice  nor  premeditation  charged.  The  assault 
charged  must  have  been  such  as  would  render  the  defendant 
guilty  of  some  degree  of  murder  had  it  resulted  in  death. 
(2  Bish.  Grim.  Proc.  §  77;  State  v.  Neal,  37  Me.  468;  1  Whar. 
Grim.  Law,  §  641  (9th  Ed.);  Whar.  Grim.  Pld.  <fe  Prac.  § 
163;  2  Bish.  Grim.  Proc.  651;  Com.  v.  Boynton,  12  Gush. 
500;  a>m.  v.  Dean,  110  Mass.  64;  19  Wis.  592;  28  Misg. 
277;  1  Ga.  Dec.  158;  7  Ind.  516;  1  Scam.  288;  12  Gal.  325; 
24  Ark.  345;  3  Eng.  451;  1  Tex.  App.  211;  41  Tex.  98; 
11  Id.  22.) 
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T,  A.  StephenSy  district  attorney,  and  W.  T.  Hume,  for 
Respondent. 

The  indictment  charged  that  the  defendant  unlawfully 
and  feloniously  assaulted  one  James  Brown,  etc.,  to  then  and 
there  kill  and  murder.  This  we  think  sufficient.  {State  v. 
Dotyy  5  Or.  491;  State  v.  McLennen,  16  Or.  59;  People  v. 
Swensonf  49  Cal.  388;  U.  S.  v.  Augey,  6  Mack.  66;  Malone 
V.  State,  77  Ga.  767.) 

An  indictment  in  the  language  of  the  statute  is  sufficient. 
{State  V.  Light,  17  Or.  358;  State  v.  Ah  Sam,  14  Or.  347.) 

In  some  states  it  is  necessary  to  allege  the  intent  as  claimed 
by  appellant,  but  this  depends  on  the  adjudications  of  the 
particular  state.  (2  Bish.  Grim.  Proc.  §  657;  Bish.  Dir.  & 
Forms,  §  555.) 

The  intent  and  malice  may  be  inferred  from  the  facts  in 
evidence.  {Ckmn  v.  People,  116  111.  458;  PadgeU  v.  State,  103 
Ind.  550.) 

Strahan,  C.  J. — ^There  was  but  one  question  presented 
upon  the  argument  that  we  deem  necessary  to  notice,  and 
that  is  the  sufficiency  of  the  indictment.  The  appellant's 
contention  is  that  the  indictment  is  fatally  defective  for  the 
reason  that  it  fails  to  charge  that  the  assault  was  made 
maliciously  or  of  deliberate  and  premeditated  malice,  and 
this  is  the  only  question  necessary  to  be  decided.  The  indict- 
ment is  founded  on  section  1740,  Hill's  Code,  which  is  as 
follows:  "If  any  person  shall  assault  another  with  intent 
to  kill,  to  rob  or  to  commit  a  rape  upon  such  other,"  etc. 
The  indictment  charges  that  the  assault  was  made  upon  the 
prosecutor  "with  the  intent  him,  the  said  James  Brown,  to 
then  and  there  kill  and  murder,"  It  may  be  safely  conceded 
that  the  authorities  are  not  uniform  on  this  subject,  and 
probably  the  weight  of  authority  is  with  the  appellant;  but 
in  State  Y.Doty,  5  Or.  491,  a  conviction  was  upheld  upon  an 
indictment  for  this  crime  which  certainly  was  not  drawn 
with  as  much  technical  accuracy  as  the  one  now  before  the 
court.  After  disposing  of  some  other  questions  presented 
in  that  case,  the  court  said:     "But  we  do  not  think  it  can 
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be  maintained  that  this  indictment  does  not  charge  a  crime 
within  the  meaning  of  subdivision  4,  section  1 23,  of  the  crim- 
inal code.  The  charge  is  in  the  language  of  the  statute,  and 
the  legal  signification  of  the  term  'assault  with  intent  to  kill' 
implies  the  unlawful  and  felonious  attempt  to  take  the  life  of 
another."  This  is  a  construction  of  this  provision  of  the  Code 
by  this  court,  which  has  never  been  questioned  and  which  we 
do  not  feel  at  liberty  to  disregard.  Mr.  Bishop,  in  his  work  on 
Directions  and  Forms,  is  in  accord  with  this  construction. 
In  section  553  this  distinguished  author  says:  ''In  general, 
the  verb  'to  kill'  in  such  a  connection  requires  only  the 
intent  to  do  what  would  constitute,  if  done,  either  murder 
or  manslaughter."  And  he  adds,  in  section  555,  "The  com- 
mon and  prudent  method  of  alleging  this  intent,  not  inquir- 
ing whether  any  other  is  permissible,  is  after  its  legal  efiFect 
in  distinction  from  its  outward  form;  as,  'with  intent  to  kill 
the  said  H,'  or  'with  intent  to  murder  the  said  H,'  or  'with 
intent  to  kill  and  murder  the  said  H,'  or  'with  intent  feloni- 
ously and  of  his  malice  aforethought  to  kill  and  murder  the 
said  H,'  or  'with  intent  feloniously  and  of  his  malice  afore- 
thought to  commit  murder  in  the  first  degree.'"  And  in 
effect  the  same  doctrine  is  announced  in  People  v.  Congldon^ 
44  Cal.  92;  People  v.Swenson,  49  Cal.  388. 

The  intent  necessary  to  constitute  a  crime  under  this 
section  of  the  Code  is  stated  with  as  much  particularity  as 
could  be  reasonably  desired.  The  assault  was  made  with 
intent  to  kill  and  murder,  and  the  circumstances  of  the 
assault  are  stated  with  particularity.  In  addition  to  this, 
the  court  instructed  the  jury  in  effect  that  they  must  find 
that  the  assault  was  made  of  deliberate  and  premeditated 
malice,  or  maliciously,  before  they  could  find  the  defendant 
guilty.  Practically,  the  defendant  had  the  benefit  of  every 
principle  of  law  for  which  he  has  contended  on  this  appeal. 

Finding  no  error  in  the  judgment  appealed  from,  the 
same  must  be  affirmed. 

Bean,  J. —  I  concur  in  the  opinion  of  the  chief  justice  in 
this  case  solely  upon  the  ground  of  ^are  decisis.    It  seems  to 
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come  within  the  doctrine  of  State  v.  Doty,  5  Or.  491,  and 
while  I  think  that  case  is  not  supported  by  the  better 
authority,  I  do  not  feel  at  liberty  to  disturb  it  at  this  time. 
I  am  authorized  to  say  that  Justice  Lobd  concurs  in  this  view. 


[FUed  March  28,  1891.] 

J.  H.  OAKES  V.  THE  N.  P.  R.  R.  CO. 

OjimBiXRfl  OF  FAflBKNQiR8—BA0Oi6K—FABK.~  Carriers  of  passengers  are  responsible 
for  the  carriage  and  safe  delivery  of  such  baggage  as  by  custom  and  usage  is  or- 
dinarily carried  by  travellers,  and  the  payment  of  the  usual  fare  Includes  in  legal 
contemplation  a  compensation  for  the  conveyance  of  such  baggage. 

BAeoAQK— INSUBEBS.— They  are  Insurers  of  such  baggage  in  the  same  manner  and  to 
the  same  extent  as  for  goods  or  freight. 

Fbbsonal  Baooaob—Mkrchandibk.^  Baggage  within  the  rule  of  such  liability  la 
oonflned  te  such  articles  as  are  usually  carried  as  baggage  for  the  personal  use  of 
the  passenger,  or  for  his  convenience,  instruction  or  amusement  on  the  Journey, 
and  does  not  Include  that  which  Is  carried  for  the  purposes  of  business,  such  as 
merchandise  or  the  like. 

MucHijrDisE— Knowledge  of  Cakrieb.— While  the  obligation  of  a  carrier  of  pas- 
sengers is  limited  to  ordinary  baggage,  yet  if  the  carrier  knowingly  permit  a 
passenger,  either  on  payment  or  without  payment  of  an  extra  charge,  to  tac« 
articles  as  personal  baggage  which  is  not  properly  such,  it  will  be  liable  for  thieir 
loss  or  destruction  though  without  fkult. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

This  is  an  action  brought  by  the  plaintiflF  to  recover  from 
the  defendant  the  sum  of  $1,401.25  on  account  of  the  alleged 
failure  of  the  defendant  to  deliver  to  the  plaintiif  certain 
personal  property,  specifically  enumerated  in  the  complaint, 
and  constituting  the  contents  of  seven  trunks.  The  com- 
plaint alleges  that  at  the  time  therein  mentioned,  the  plaintiff^ 
together  with  his  wife  and  several  other  persons,  naming 
them,  constituted  the  Oakes  Comedy  Company,  an  organiza- 
tion giving  theatrical  entertainments  in  the  villages  and 
cities  situated  on  the  line  of  the  company's  road,  and  that 
on  said  day  or  the  night  thereof  the  plaintiff,  as  proprietor 
of  said  theatrical  organization,  had  engaged  and  advertised 
his  company  to  give  an  entertainment  at  Thompson's  Falls, 
Montana,  and  had  started  with  said  company  of  people  and 
baggage  by  the  defendant's  line  of  road  to  said  place  from 
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Hope,  in  Idaho;  that  prior  to  starting,  he  applied  to  defend- 
ant's ticket  agent  at  said  Hope  for  transportation  for  himself 
and  other  persons  aforesaid  and  their  trunks  and  contents 
and  other  movable  property  necessary  and  proper  to  be  used 
by  them  in  the  business  in  which  they  were  engaged  and 
necesscry  and  proper  as  their  wearing  apparel;  that  he 
informed  said  ticket  agent  that  he  desired  transportation  for 
said  persons  and  property,  and  said  agent  informed  him  that 
it  would  be  necessary  for  plaintiff  to  buy  five  first-class  - 
tickets  for  the  sum  therein  specified,  to  secure  such  transpor- 
tation, and  that  thereupon  plaintiff  purchased  said  ticketi 
and  secured  said  transportation  and  carriage,  etc.,  and 
^  delivered  said  property  to  its  agents  and  servants,  which  was 
accepted  and  taken  in  their  charge  and  care,  and  for  which 
he  received  checks  in  addition  to  his  said  tickets;  that  it 
refused  and  failed  to  deliver,  etc.,  and  through  its  own  neg- 
ligence said  train  was  wrecked,  and  a  large  part  of  the 
property  was  destroyed  by  fire,  etc. 

The  answer  of  the  defendant  put  in  issue  all  the  allegations 
of  the  complaint,  or  that  it  had  any  knowledge  or  informa- 
tion as  to  the  contents  of  such  trunks  or  the  value  thereof,  etc- 

Upon  the  trial  the  jury,  at  the  request  of  the  defendant, 
were  required  to  find  special  answers  to  the  following  ques- 
tions: (1)  What  do  you  find  to  be  the  value  of  the  baggage 
belonging  to  the  plaintiff  and  his  company  which  was  lost 
in  the  wreck  of  defendant's  cars  March  2oth  last,  aside  from 
the  stage  properties,  costumes,  musical  instruments  and 
theatrical  property  of  the  comedy  company?  Answer — 
$381.25.  (2)  What  do  you  find  to  be  the  value  of  the  stage 
properties,  musical  instruments,  advertising  matter,  tickets, 
stage  costumes  and  stage  i)araphernalia,  destroyed  in  the 
wreck  on  the  25th  of  March  last?  Answer — §754.75.  At 
the  same  time  the  jury  found  a  general  verdict  in  favor  of 
the  plaintiff  for  $1,136,  being  for  the  full  value  of  all  the 
property  belonging  to  the  plaintiff  and  his  company  which 
was  lost  in  the  wreck.  The  counsel  for  the  defendant  moved 
to  set  aside  the  general  verdict  because  the  same  was  incon- 
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sistent  with  the  special  findings  found  by  the  jury,  and 
moved  the  court  to  render  a  judgment  upon  such  special 
findings  in  favor  of  the  plaintiff  and  against  the  defendant 
for  the  sum  of  $381.25,  which  the  court  refused  to  do,  and 
rendered  judgment  for  the  plaintiff  for  the  sum  of  $1,136. 

Dolph,  Bellinger^  Mallory  &  Simon,  for  Appellant. 

By  baggage  in  the  legal  sense,  is  meant  simply  such 
articles  of  personal  necessity,  convenience,  comfort,  and 
recreation,  as  travelers  under  the  circumstance  are  wont  to 
take  on  their  journey;  or  as  the  expression  goes,  ordinary 
baggage.  (Schouler's  Bail,  and  Car.  §  667;  Hutchinson  on 
Car.  §§674,  685,  686;  56  111.  293;  44  KH.  330;  6  Hill,  586, 
41  Am.  Dec.  767;  2  Rorer  on  Railroads,  988;  56  Me.  60,  96 
Am.  Dec.  435 ;  42  N.  Y.  326, 1  Am.  Rep.  527 ;  25  Wend.  460.) 

A  passenger  who  gives  his  trunk  silently  to  be  cheeked  as 
personal  baggage,  represents  by  implication  that  it  contains 
nothing  else.  (79  Me.  550;  126  Mass,  121,  30  Am,  Rep.  667; 
29  Mian.  160,  43  Am.  Rep.  199.) 

Jones  &  Stuarty  for  Respondent. 

The  law  defines  what  baggage  should  consist  of  to  be  car- 
ried by  a  passenger  on  a  railroad,  to  wit :  Such  articles  of 
apparel,  ornaments,  etc.,  as  are  in  daily  use  by  the  travelers 
for  conveniences,  comfort  or  recreation.  It  includes  what- 
ever the  passenger  takes  with  him  for  his  personal  use  or 
convenience,  according  to  the  habits  or  wants  of  the  particu- 
lar class  to  which  he  belongs,  either  with  reference  to  the 
immediate  necessities  or  ultimate  purpose  of  the  journey. 
(Bouv.  Law  Diet.  vols.  1  and  2,  220  and  132;  10  How.  Pr. 
333;  14  Pa.  St.  129;  30  N.  Y.  594;  52  N.  Y.  429.) 

The  defendant  had  knowledge  of  the  character  of  the 
articles  tendered  for  shipment  as  baggage,  and  having 
received  and  checked  them  as  such  without  objection,  is 
liable  on  their  loss  as  for  baggage,  although  they  were  not 
properly  within  the  meaning  of  that  term.  (Story  on  BaiL 
5  77.) 

No  reply  is  necessary  when  the  allegation  in  the  answer 
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merely  raises  the  question  of  the  truth  of  the  allegations  set 
forth  in  the  complaint.  {Ferguson  v.  TuM^  8  Kas.  371;  NekoU 
v.Por^,  19  Kas.  131.) 

Mere  conclusions  of  law  need  no  reply.  (Dunning  Y.P<md, 
5  Minn.  302;  Bliss  on  Code  PL  §  397.) 

Want  of  a  reply  may  be  waived  by  proceeding  to  trial  upon 
the  evidence,  as  if  the  facts  to  which  a  reply  is  necessary  had 
been  denied.  (State  v.  WiUiams,  77  Mo.  463;  Woodward  v. 
Sloan,  27  Ohio  St,  592.) 

Lord,  J. — The  defendant  does  not  deny  liability  for  the^ 
loss  or  destruction  of  the  personal  baggage  of  the  plaintiff] 
and  of  the  members  of  his  troupe,  but  it  denies  liability  for 
property  other  than  actual  personal  baggage. 

In  determining  the  question  presented  by  this  record,  it 
is  necessary  to  understand  the  nature  and  extent  of  the  obli- 
gation which  a  carrier  of  passengers  by  rail  assumes  as 
respects  the  personal  baggage  of  the  passenger.  That  obli- 
gation requires  it  not  only  to  carry  the  passenger,  but  also  I 
to  carry  a  reasonable  amount  of  his  personal  baggage.  "  The 
carriage  of  the  baggage  of  the  passenger,"  said  Andrews,  J., 
*' under  reasonable  limitations  as  to  amount,  is  the  ordinary 
incident  to  the  carriage  of  the  passenger,  and  the  duty  arises 
on  the  part  of  the  company  to  carry  the  baggage  of  the  pas- 
senger as  incident  to  the  principal  contract  without  any 
specific  agreement  or  separate  compensation."  (Isaacson  v- 
K  K  Co.  94  N.  Y.  278.)  As  respects  such  baggage,  a  carrier  of 
passengers  is  held  to  the  same  liability  as  a  common  carrier 
of  goods.  For  its  loss  or  destruction,  save  by  the  act  of  God 
or  the  public  enemy,  it  must  respond,  though  without  fault 
on  its  part.  To  this  extent  it  is  an  insurer,  and  is  responsible, 
for  the  carriage  and  safe  delivery  of  such  baggage,  the  same' 
aa  goods  intrusted  to  it  as  freight.  But  it  is  only  to  such 
articles  as  may  be  legally  termed  baggage  that  such  liability 
attaches,  no  matter  what  may  be  the  contents  of  the  bag  or 
trunk.  As  to  what  constitutes  baggage  in  the  legal  sense, 
or  ordinary  baggage,  or  personal  baggage,  as  commonly  used 
in  England,  it  has  been  found  by  the  courts  difficult  if  not 
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impossible  to  define  with  accuracy  within  the  meaning  of 
the  rule  of  the  carrier's  liability. 

"  It  is  agreed  on  all  hands,"  said  Erle,  C.  J.,  "  that  it  is  im- 
possible to  draw  any  very  well-defined  line  as  to  what  is  and 
what  is  not  necessary  or  ordinary  luggage  for  a  traveler. 
That  which  one  traveler  would  consider  indispensable  would 
be  deemed  superflous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  must  be  taken  to  be 
in  the  mind  of  the  carrier  when  he  receives  a  passenger  for 
conveyance."  Phelps  v.  L.  &  W.  R  Co,  19  C.  B.  N.  S.  321.) 
In  a  general  sense,  it  may  be  said  to  include  such  articles  as 
it  is  usual  for  persons  travelling  to  take  with  them  for  their 
pleasure^  convenience  and  comfort  according  to  the  habits 
and  wants  of  the  class  to  which  they  belong.  In  Weeks  v. 
JS.  R  Co.  9  Hun  669,  it  is  said  that  a  passenger  may  carry 
with  him  "such  articles  of  necessity  and  convenience  as  are 
usually  earned  by  passengers  for  their  personal  use  and  com- 
fort, instruction  and  convenience  or  protection.'*  In  Jordan  ▼• 
Fall  River  R  Co.  5  Gush.  69,  51  Am.  Dec.  44,  the  rule  is  stated 
to  be  "that  baggage  includes  such  articles  as  are  of  necessity  or 
convenience  for  personal  use,  and  such  as  is  usual  for  persons 
travelling  to  take  with  them."  In  Johnson  v.  Stone,  11 
Humph.  419,  the  court  said:  "It  is  not  practical  to  state 
with  precise  accuracy  what  shall  be  included  by  the  term 
baggage.  It  certainly  includes  articles  of  necessity  and  per- 
sonal convenience  usually  carried  by  passengers  for  their 
personal  use;  and  what  these  may  be  will  very  much  depend 
upon  the  habits,  tastes  and  resources  of  the  passenger."  In 
Hannibal  R  Co.  v  SwiJ\  12  Wall.  2G2,  Mr^  Justice  Field 
said  that  the  contract  to  "carry  the  person  only  implies  an 
undertaking  to  transport  such  a  limited  quantity  of  articles 
as  are  ordinarily  taken  by  travelers  for  personal  use  and 
convenience,  such  quantity  depending,  of  course,  upon  the 
station  of  the  party,  the  object  and  length  of  his  journey  and 
many  other  considerations." 

In  Macrow  v.  The  Great  Western  Railway,  L,  R.  6  Q.  B. 
612.  CocKBUKN,  C.  J.,  said:    "  Whatever  the  passenger  takes 
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with  him  for  his  personal  use  and  convenience,  according 
to  the  habits  or  wants  of  the  particular  class  to  which  he 
belongs,  either  with  reference  to  the  immediate  necessities 
or  to  the  ultimate  purpose  of  the  journey,  must  be  consid- 
ered as  personal  luggage.  This  would  include  not  only 
articles  of  apparel,  whether  for  use  or  ornament,  *  *  * 
but  also  the  gun-case  or  fishing  apparatus  of  the  sportsman, 
the  easel  of  the  artist  on  a  sketching  tour,  or  the  books  of 
the  student,  and  other  articles  of  an  analogous  character, 
the  use  of  which  is  personal  to  the  traveler  and  the  taking 
of  which  has  arisen  from  the  fact  of  his  journeying.  On 
the  other  hand,  the  term  ordinary  luggage,  being  thus  con- 
fined to  that  which  is  personal  to  the  passenger  and  carried 
for  his  use  and  convenience,  it  follows  that  what  is  carried 
for  the  purpose  of  business,  such  as  merchandise  and  the 
like,  or  for  larger  and  ulterior  purposes,  such  as  articles  of 
furniture  or  household  goods,  would  not  come  within  the 
description  of  ordinary  luggage  unless  accepted  as  such  by 
the  carrier."  See  also  1  Am.  &  Eng.  Ency.  of  Law,  "  Bag- 
gage," 1042;  2  Rorer  on  Rail.  988;  Hutchinson  on  Carriers, 
§§  674,  685,  686.  So  that  it  would  seem  that  baggage  in 
the  sense  of  the  law  may  consist  of  such  articles  of  apparel 
as  the  necessity,  convenience,  comfort  or  recreation  of  the 
passenger  may  require  him  to  take  for  his  personal  use, 
according  to  the  habits  or  wants  of  the  particular  class  to 
which  he  belongs,  either  with  reference  to  the  immediate 
necessities  or  the  ultimate  purpose  of  the  journey. 

The  question  what  articles  of  property,  as  to  quantity  and 
value,  contamed  in  a  trunk,  may  be  deemed  baggage  within 
the  rule,  is  to  be  determined  by  the  jury  according  to  the 
circumstances  of  the  case,  subject  to  the  power  of  the  court 
to  correct  any  abuse.  {Railroad  Co.  v.  Fraloff,  100  U.  8.  24; 
Romar  v.  Maxwell,  9  Humph.  622;  Brock  v.  Gale,  14  Fla. 
523, 14  Am.  Rep.  3oG ;  ilaiiritz  v.  N.  Y.  R.  Co.  21  Am.  &  E.  R. 
Cases,  286.)  As  the  contract  of  the  carrier  of  passengers  is  to 
carry  a  reasonable  amount  of  baggage  for  the  accommodation 
of  the  passenger,  "it  follows  from  the  nature  and  object  of  the 
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contract,"  as  observed  by  Appleton,  C.  J.,  "that  the  right  of 
the  passenger  is  limited  to  the  baggage  required  for  his 
pleasure,  convenience  and  necessity  during  the  jonrney/*  (  Wil-' 
aon  V.  Grand  Trunk  B.  R  Oo.  66  Me.  62,  96  Am  Dec.  435.) 

Articles  of  whatever  kind  that  do  not  properly  come  within 
the  description  of  ordinary  baggage  are  not  included  within 
the  terms  of  such  contract,  nor  is  the  carrier  liable  for  their 
loss  or  destruction  in  the  absence  of  negligence.  Stage  prop- 
erties, costumes,  paraphernalia,  advertising  matter,  etc.,  are 
not  articles  required  for  the  pleasure  or  convenience  or  neces- 
sity of  the  passenger  during  his  journey,  but  are  plainly 
intended  for  the  larger  or  ulterior  purposes  of  carrying  on 
the  theatrical  business.  They  do  not  fall,  therefore,  under 
the  denomination  of  baggage,  and,  in  the  absence  of  negli- 
gence, no  liability  can  arise  against  the  carrier  for  their  loss 
or  destruction,  unless  accepted  as  baggage  by  the  carrieri 
and  so  the  special  verdict  of  the  jury  found.  They  segre- 
gated the  articles  which  might  properly  be  termed  baggage 
from  those  carried  for  the  purposes  of  business,  and  found 
separately  the  value  of  each,  but  by  their  general  verdict 
found  the  company  liable  for  the  full  value  of  the  property 
upon  the  assumption  that  the  trunks  and  their  contents  were 
received  by  the  company  as  baggage. 

The  bill  of  exceptions  discloses  that  the  court  charged  the 
jury  among  other  things  as  follows:  "There  is  another  phase 
of  this  question.  If  you  find  from  all  the  evidence  in  the 
case  that  these  trunks  were  brought  to  the  agent  of  the  com- 
pany, and  their  appearance  indicated  that  they  might  not 
only  contain  the  personal  baggage,  in  the  strict  sense  of  the 
word,  of  the  party,  but  that  other  things  than  baggage  were 
received  without  objection,  and  no  fraud  or  concealment  was 
practiced  by  the  plaintiff;  if  the  trunks  on  their  face  adver- 
tised fully  what  their  contents  were,  and  their  agents  received 
them  under  these  circumstances,  and  gave  checks  for  them, 
and  the  company,  through  these  agents  and  employes,  took 
them  into  its  charge  without  making  any  objection, — then 
the  defendant  is  to  be  deemed  to  have  taken  these  articles 
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as  baggage/'  etc.  In  substance,  the  complaint  alleges  that 
the  defendant  was  fully  informed  of  the  contents  of  the 
trunks  prior  to  their  delivery,  and  that  the  defendant  received 
and  checked  them  as  baggage,  which  is  put  in  issue  by  the 
denials  of  the  answer.  Although  the  bill  of  exceptions  con- 
tains no  evidence,  nor  is  any  certified  to  us  by  this  record, 
the  issue  permitted  and  the  instruction  was  designed  to  meet 
the  evidence  upon  this  phase  of  the  case.  Under  such  cir- 
cumstances, we  are  bound  to  assume  that  there  was  evidence 
tending  to  show  that  the  defendant  had  notice  of  the  nature 
of  the  property,  and  (received  it  as  baggage  for  transporta- 
tion. In  this  view,  the  general  verdict  is  not  inconsistent 
with  the  special  findings,  for  if  the  defendant  knowingly 
permitted  the  plaintiff  to  take  as  baggage  articles  that  would 
not  come  under  that  description,  it  is  liable  for  their  loss 
though  not  arising  from  its  negligence.  While  it  is  true 
that  passenger  carriers  are  not  liable  for  merchandise  and 
the  like  when  packed  up  with  a  traveler's  baggage,  if  the 
baggage  be  lost,  yet  if  the  merchandise  be  so  packed  as  to 
be  obviously  merchandise  to  the  eye,  and  the  carries  takes 
it  without  objection,  he  is  liable  for  the  loss.  (Story  on  Bail. 
§  499.)  Thus  in  the  case  of  Great  Northern  Ry,  Co,  v.  Shep- 
herd, 8  Ex.  30,  Parke,  B.,  said :  "  If  the  plaintiff  had  carried 
these  articles  exposed,  or  had  packed  them  in  the  shape  of 
merchandise,  so  that  the  company  might  have  known  what 
they  were,  and  they  had  chosen  to  treat  them  as  personal 
luggage  and  carry  them  without  demanding  any  extra  remu- 
neration, they  would  have  been  responsible  for  the  loss.  So, 
also,  upon  any  limit  in  point  of  weight,  if  the  company 
chose  to  allow  a  passenger  to  carry  more,  they  would  be 
liable."  And  in  Maerow  v.  Great  Western  Ry.  Co,  supra,  Cock- 
burn,  C.  J.,  said:  "If  the  carrier  permits  the  passenger, 
either  on  payment  or  without  payment  of  an  extra  charge, 
to  take  more  than  the  regulated  quantity  of  luggage,  or 
knowingly  permits  him  to  take  as  personal  luggage  articles 
that  would  not  come  under  that  denomination,  he  will  be 
liable  for  thedr  loss  though  not  arising  from  his  negligence." 
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In  Sloman  v.  Great  W.  By.  Co,  6  Hun,  546,  Gilbert,  J.^ 
after  stating  and  citing  authorities  to  sustain  the  proposition 
that  railroad  companies  are  not  liable  for  the  loss  of  mer- 
chandise delivered  to  them  under  the  guise  of  baggage  for 
transportation  along  with  a  passenger,  said:  "They  are 
liable,  if  they  knowingly  undertake  to  transport  merchan- 
dise in  trunks  or  boxes  which  have  been  received  by  them 
for  transportation,  in  passenger  trains,  unless  the  agent  who 
receives  the  packages  for  that  purpose  violates  a  regulation 
of  the  company  by  so  doing,  and  the  passenger  or  owner  of 
the  goods  has  notice  of  such  regulation";  citing  Butler  v. 
Hud,  R,  R  Co.  3  E.  D.  Smith,  571,  and  other  cases.  See  also 
2  Wait's  Actions  &  Defenses,  82.  "  Doubtless,"  said  Mitchell 
J.,  "if  the  carrier  had  actual  notice  of  the  nature  of  the 
property  and  still  received  it  as  baggage,  he  would  be  liable." 
{Haines  v.  C.  St.  P.  &  M.  &  0.  Ry.  Co.  29  Minn.  161,  43  Am. 
Rep.  199.)  So  in  Texas,  etc.,  Ry.  Co.  v.  Capps,  16  A.  &  E.  R. 
Ca.  118,  it  was  held  that  where  a  railroad  company,  through  its 
bagij;age  or  ticket  agent,  receives  articles  for  transportation  as 
bairi^age,  knowing  at  the  time  that  such  articles  are  not  properly 
bagirage,  the  company  will  be  responsible  therefor  as  a  common 
carrier,  and  will  be  estopped  from  denying  that  the  same  was 
bagirage.  (G  R.  I.  &  P.  R.  Co.  v.  GonUin,  Id.  116;  Minter  v. 
P.  R.  Co.  41  Mo.  503,  97  Am.  Dec.  288.)  Again,  in  Hoeger  v. 
C.  J/.,  etc.,  Ry.  Co.  63  Wis.  100,  53  Am.  Rep.  271,  a  travelling 
agent  applied  to  a  railroad  company  to  transport  his  sample 
trunks  as  baggage,  and  the  company  knowing  their  contents,  re- 
ceived and  checked  them  as  baggage,  and  carried  them  as  such 
on  the  passenger  train  on  which  he  rode,  and  the  court  held  that 
both  parties  were  estopped  to  claim  that  such  trunks  were  not 
baggage,  and  to  be  treated  as  such,  and  not  as  ordinary  freight. 
So  that  while  the  obligation  of  a  carrier  of  passengers  is  limited 
to  ordinary  baggage,  yet  if  it  knowingly  permits  a  passenger, 
either  on  payment  or  without  payment  of  an  extra  charge, 
to  take  articles  as  personal  baggage  which  are  not  properly 
such,  it  will  be  liable  for  their  loss  or  destruction  though 
without  fault    Now,  the  issue  invites  and  the  instruction 
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indicates  that  there  was  evidence  tending  to  prove  that  the 
contents  of  the  trunks  were  fully  advertised,  and  that  the 
agent  of  the  defendant  knew  that  they  contained,  besides 
personal  apparel,  stage  costumes  and  properties,  and  that 
they  were  received  and  checked  as  baggage,  and  in  such  case, 
the  defendant  is  liable  for  loss  though  without  fault,  as  the 
jury  have  found  by  their  verdict,  and  the  court  aflBrmed  by 
its  judgment. 

In  this  view  there  is  no  inconsistency  in  the  general  verdict 
with  the  special  findings,  and  the  judgment  must  be  affirmed. 


[FUed  Maroh  81. 1881.] 

0,  G.  HUMMELL  v.  SEVENTH  STREET  TERRACE  CO. 

AMonoNO  Owner— Reasonable  Care.— A  party  in  the  exercise  of  a  right  upon  hia 
own  land  which  involves  danger  to  the  property  of  his  neighbor,  is  bound  to  pro- 
vide against  such  by  all  reasonable  prudence  and  care. 

Retaining  Wall— Diuoence.— Where  a  deiendant  undertakes  to  construct  a  retain- 
ing wall  on  his  own  land,  which  materially  increases  the  risk  of  the  adjoining 
property  to  land  slides,  he  is  bound  to  exerclBe  his  right  in  a  way  not  to  expose  the 
property  of  the  plaintiff  to  any  risks  which  might  be  provided  against  by  the 
exercise  of  ordinary  diligence,  which  would  require  that  the  defendant,  in  Ita 
construction,  should  take  into  account  or  anticipate  such  storms  or  rainfalls  as  might 
reasonably  be  expected  to  occur. 

Depective  Constbuction— Act  op  God.— No  weakness  or  defect  in  such  wall,  caused 
by  the  negligence  of  the  defcudant,  or  which  the  exercise  of  ordinary  care  and 
skill  would  have  avoided  In  its  construction,  although  combined  with  the  act  of 
Ck>d,  would  excuse  liability  for  damage  to  the  adjoining  property. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

This  was  an  action  to  recover  damages  from  the  defendant 
for  negligence  in  the  construction  of  a  certain  retaining  wall 
and  roadway  upon  its  property  above  the  plaintiflF,  whereby 
his  fruit  trees  and  buildings  were  injured  and  his  land 
covered  with  a  large  amount  of  rock  and  other  debris  by 
the  sliding  down  of  the  same,  etc.  The  defendant,  after 
denying  the  negligence  alleged,  or  anj- fault  in  the  construc- 
tion of  such  wall  and  roadway,  as  a  separate  answer  and 
defense,  averred  that  such  wall  and  roadway  were  properly 
constructed  upon  its  land,  and  capable  of  resisting  all  ordi- 
nary weather  and  such  storms  as  could  have  been  reasonably 

XX  Ob.— 26. 
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anticipated,  and  that  the  carrying  away  of  the  same  and  the 
damages  arose  from  vis  majoTy  namely,  an  unprecedented  rain- 
&I1  and  storm,  lasting  several  days  and  doing  great  damage 
throughout  the  state.  The  denial  putting  in  issue  the  new 
matter  alleged  as  defense,  a  trial  was  had  resulting  in  a  verdict 
and  judgment  for  the  plaintiff,  from  which  this  appeal  is  taken* 

O.  /.  McDovgall,  and  Chas.  H.  Careyy  for  Appellant. 

The  wall  was  a  lawful  structure,  though  it  did  materially  in- 
crease plaintiff's  risk,  and  so  long  as  it  was  not  negligently  built  or 
maintained  the  law  imposes  no  penalty  on  defendant  for  having  in- 
creased that  risk.  (Shear.  &  Red.  Neg.  §  728 ;  Calkins  v.  Barger, 
44  Barb.  424 ;  Shddcm  v.  Sherman,  42  N.  Y.  484, 1  Am.  Rep.  569  ; 
Marshall  v.  Wdwood,  38  N.  J.  L,  339,  20  Am.  Rep.  394;  Gar^ 
land  V.  Tourney  55  N.  H.  55,  20  Am.  Rep.  164 ;  Brown  v.  Collins^ 
53  N.  H.  442, 16  Am.  Rep.  372 ;  Radcl^s  Ex.  v.  Mayor,  4  N.  Y. 
195,  53  Am.  Dec.  357;  Livirigston  v.  Adams,  8  Cow.  175.) 

Nor  can  the  defendant,  though  negl  igeut,  be  held  accountable  if 
its  neglect  was  not  the  cause  of  the  accident.  {City  of  Allegheny  v. 
Zimmerman,  95  Pa.  St.  287, 40  Am.  Rep.  649;  Inhabitants  of  Oiina 
V.  Southwick,  12  Me.  238;  Collier  v.  Valentine,  11  Mo.  299,  49 
Am.  Dec.  81;  Morrison  v.  Davis,  20  Pa.  St.  171, 57  Am.  Dec.  695 ; 
Gillespie  v.  St,  Louis  &  C.  Ry.  Co.  6  Mo.  App.  554 ;  Denny  v. 
K  F.  Cent  Ry,  Co.  13  Gray,  481,  74  Am.  Dec.  645;  McClary 
V.  Sioux  City  R.  R.  Co.  3  Neb.  44,  19  Am.  Rep.  631.) 

The  rule  of  law  is,  that  all  that  could  be  required  of  the  owner, 
if  he  is  not  an  insurer  of  the  plaintiff,  is  onlinary  and  reasonable 
prudence  in  the  selection  of  his  engineer  and  contractor.  (V.  8. 
V.  Peachy,  36  Fed.  Rep.  160;  Washburn  on  Easements,  *444.) 

Killen,  Starr  &  Thomas,  for  Respondent. 

If  the  loss  occurs  because  of  the  negligence  of  a  person,  even 
though  united  with  the  act  of  God,  he  is  liable  for  such  loss. 
(Wharton  on  Neg.  §§  125,  553;  2  Field's  Law  Br.  14;  Michaels 
V.  New  Yo7^k  a  R.  Co.  30  N.  Y.  571,  86  Am.  Dec.  415;  Pruitt 
V.  Hannibal  R.  R.  Co.  62  Mo.  527.) 

The  motion  for  a  new  trial  for  insuiSciency  of  the  evidence 
to  justify  the  verdict  or  finding  of  fiiot  is  addressed  to  the 
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sound  discretion  of  the  court,  and  will  not  be  reviewed  on 
appeal,  except  of  course  for  a  gross  abuse  of  discretion. 
{Stale  of  Oregon  v.  Wilson,  6  Or.  428 ;  HaUock  v.  (My  of  Portland, 
8  Or.  29;  State  v.  Mackey,  12  Or.  154.) 

Lord,  J. — The  errors  assigned  relate  wholly  to  exceptions 
to  the  charge  of  the  court.  The  charge,  certified  to  us,  con- 
sists of  a  series  of  instructions,  submitting  the  whole  ques- 
tion of  negligence  to  the  jury,  to  each  one  of  which  an 
exception  was  reserved.  The  criticisms  of  the  argument  were 
directed  mainly  to  the  first,  third  and  fifth  instructions 
which  examined  separately,  or  as  isolated  propositions,  one 
of  them,  at  least,  would  need  to  be  qualified  and  explained. 

As  it  is  the  duty  of  the  jury  to  consider  all  the  instruc- 
tions together,  when  the  record  discloses  that  an  instruction 
in  the  series,  although  not  stating  the  law  correctly,  is 
qualified  or  explained  by  others,  so  that  the  jury  will  not 
be  likely  to  be  misled,  the  error  will  be  obviated.  {Anderson 
V.  Walter,  34  Mich.  113.)  Thus  in  the  case  of  Losee  v.  Buchanan, 
51  N.  Y.  492, 10  Am.  Rep.  623,  Earl,  J.,  said :  "  We  must  look 
at  the  whole  charge  and  judge  of  it  from  its  whole  scope^  and 
if,  taking  it  all  together,  it  presented  the  question  of  law 
fairly  to  the  jury  so  as  not  to  mislead  them,  exceptions  to 
separate  propositions  in  it  or  to  detached  portions  of  it,  will 
not  be  upheld."  So  that  upon  a  record  like  this,  if  the 
charge  as  a  whole  conveyed  to  the  jury  the  correct  rule  of 
law  applicable  to  the  question  to  be  determined  by  them,  the 
judgment  will  not  be  reversed  because  some  one  of  them 
fails  to  state  the  law  correctly  or  with  sufficient  qualification, 
when  the  defects  are  cured  by  other  instructions. 

The  plaintiff'  owned  lands  adjacent  to  and  lying  below 
the  land  of  the  defendant.  To  make  it  desirable  for  build- 
ing sites,  the  defendant  constructed  a  roadway  winding 
about  it,  with  a  view  to  subdivide  and  terrace  it.  At  one 
place  the  roadway  passed  directly  above  the  land  of  the 
plaintiff*,  and  to  support  the  embankment  and  to  prevent 
the  roadway  from  washing  out,  the  defendant  built  a  retain- 
ing wall.    The  giving  away  of  this  wall,  and  the  consequent 
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injury  to  the  adjacent  property  as  arising  from  its  negligent 
construction,  is  the  foundation  of  the  action. 

Incorporated  in  the  bill  of  exceptions,  enough  of  the 
evidence  has  been  set  forth  to  show  the  applicability  of  the 
instructions  to  the  facts  in  issue  and  the  sense  in  which 
they  must  have  been  understood  by  the  jury.  The  evidence 
for  the  plaintiff  tended  to  show  that  the  retaining  wall, 
which  was  about  sixteen  feet  high,  was  built  of  bouldera 
and  rock  of  inferior  quality.  "There  was  rotten  bed-rock, 
good  sound  rock  and  honey-comb  rock,  which  would 
crumble  as  soon  as  the  air  and  weather  struck  it,  built  in 
the  wall,  which  was  the  cause  of  its  coming  down.  When 
the  rain  came  the  honey-comb  stone  melted  and  the  coarse, 
heavy  stone  came  down,  and  the  weight  from  behind  pushed 
it  out.  The  terrace  did  not  give  way.  The  wall  fell  down 
itself.  The  wall  crumbled  out.  These  rocks  rolled  and  fell 
down  on  the  place;  *  *  *  that  the  president  of  the 
defendant  company  was  notified  that  it  was  being  insecurely 
built;  *  *  *  that  a  slide  took  place  when  the  defendant 
was  building  the  road,"  etc.  The  evidence  for  the  defendant 
tended  to  show  that  "  nothing  but  good  rock  was  put  into 
the  wall;"  that  there  were  "instructions  given  to  the  fore- 
man to  use  nothing  but  rock,  and  the  best  men  that  could 
be  got;"  that  there  was  "one  man  who  had  done  some  bad 
work,  but  that  when  the  foreman's  attention  was  called  to 
it,  it  was  taken  out  and  replaced  in  a  substantial  manner;" 
"that  the  company  desired  the  best  wall  that  could  be  made 
and  spared  no  money  to  make  the  best  wall;"  "that  the 
rotten  stone  spoken  of  was  put  behind  the  wall  for  filling, 
and  not  in  the  wall;"  "that  an  engineer  was  employed  to 
oversee  the  work,  a  man  of  a  great  deal  of  skill  and  ability, 
and  that  the  work  was  built  under  his  instructions."  The 
evidence  further  proceeds  to  show  how  the  work  was  done 
and  the  material  used,  and  that  it  was  done  substantially 
and  to  the  satisfaction  of  the  son  of  the  plaintiff,  who 
seemed  to  act  for  hio  father,  etc.;  that  immediately  before 
the  wall  was  carried  away,  an  extraordinary  storm  raged 


Mar.  1891 J        Hummell  v.  Terrace  Co.  405 

opinion  of  the  Ck)nrt~Lord,  J.  . 

for  several  days,  causing  land  slides  and  bridges  to  be 
washed  out  all  over  the  country,  and  causing  the  washout 
of  the  top  of  the  wall,  etc.,  and  the  injury  to  the  adjoining 
property  of  the  plaintiflF. 

The  first  instruction  of  which  error  is  assigned  charges 
the  jury  that  "the  plaintiff  had  the  right  to  require  of  the 
defendant  that  it  should  not  by  any  structures  or  any  acts 
which  it  did  upon  its  own  land  materially  increase  his  risk 
or  his  liability  to  injury  from  the  sliding  down  of  the  soil 
upon  his  land."  The  point  of  the  objection  is,  that  the 
wall  was  a  lawful  structure,  though  it  may  have  materially 
increased  the  risk,  but  if  it  was  not  negligently  constructed 
and  maintained  the  defendant  is  not  liable.  It  will  be 
noted  that  the  objection  admits  liability  if  the  injury  from 
the  falling  of  the  wall  was  caused  by  its  negligent  construc- 
tion. Conceding  this  objection  to  be  Well  taken,  it  is  plainly 
cured  of  the  defects  complained  of  by  the  instruction  which 
immediately  succeeds  and  is  designed  to  apply  directly  to 
the  facta  of  the  case.  This  instruction  is  that  "the  defend- 
ant, in  making  a  roadway,  or  in  putting  structures  on  its 
land,  was  required  to  so  conduct  itself  as  not  to  expose  the 
plaintiff  to  any  risk  which  might  be  provided  against  by 
ordinary  diligence.  It  should  build  its  walrs  or  construct  its 
roadway  so  as  to  stand  firm  during  all  such  storms  as  usually 
come,  and  such  unusual  storms  as  might  be  reasonably 
expected  sometimes  to  occur."  The  phraseology  of  this  last 
clause  might  be  subjected  to  a  techical  criticism  and  pro- 
nounced not  strictly  accurate,  but  its  meaning  is  obvious, 
and  could  not  have  misled  the  jury.  This  instruction  casts 
upon  the  owner  the  duty  of  seeing  that  reasonable  care  and 
skill  be  employed  in  the  construction  of  such  wall  and  road- 
way upon  its  land,  when  it  involves  any  danger  or  risk  to 
the  adjoining  property.  The  company  was  bound  to  pro- 
vide against  such  risk  by  the  exercise  of  all  reasonable  pru- 
dence and  care.  In  constructing  its  wall  and  roadway  the 
defendant  was  bound  to  exercise  its  right  in  a  way  not  to 
expose  the  plaintiff  to  any  risk  which  might  be  provided 
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against  by  the  exercise  of  ordinary  diligence;  that  this 
would  require  of  the  defendant  in  the  construction  of  its 
retaining  wall  to  anticipate  and  provide  against  such  storms 
or  rainfalls  as  might  reasonably  be  expected  to  occur.  The 
instruction  does  not  assert  that  the  defendant  was  bound 
to  provide  against  extraordinary  or  unprecedented  storms, 
such  as  could  not  be  reasonably  anticipated,  but  only  to 
make  provision  for  such  as  might  reasonably  be  expected 
to  happen,  which  would  involve  taking  into  consideration 
the  locality  and  the  nature  or  character  of  the  storms  which 
have  previously  occurred.  As  the  putting  up  of  such  a 
structure  involved  risk  to  the  adjacent  owner,  the  instruc- 
tion declares  in  terms  that  ordinary  diligence  required  that 
the  defendant  build  its  retaining  wall  strong  enough  to 
meet  the  exigency  of  any  storm  which  might  reasonably 
be  expected  to  occur,  and,  as  a  consequence,  if  it  did  so,  it 
would  not  be  liable  for  an  injury  to  the  property  of  such 
adjoining  owner  arising  from  the  insufficiency  or  failure  of 
the  retaining  wall  to  resist  the  pressure  of  an  extraordinary 
storm,  such  as  could  not  be  reasonably  anticipated.  Now, 
taking  the  instructions  together,  they  announce  the  principle 
that  when  an  owner  on  his  own  land  builds  or  erects  any 
wall  or  structure  which  materially  increases  the  risks  to  a 
neighboring  owner,  he  is  bound  to  exert  all  reasonable  dili- 
gence and  care  to  prevent  injury  or  damage  to  such  adjoin- 
ing owner  from  such  risk;  that  as  the  facts  show  these  risks 
mainly  to  be  from  land  slides  in  times  of  storms  or  rainfalls, 
the  exercise  of  reasonable  diligence  and  care  require  that 
the  wall  or  structure  should  be  so  built  or  constructed  as  to 
avoid  all  injuries  or  damage  likely  to  happen  from  such 
storms  or  rainfalls  as  might  reasonably  be  anticipated.  So 
that  when  the  first  and  second  instructions  are  read  together, 
or  the  former  in  the  light  of  the  latter,  with  reference  to  the 
facts,  the  plain  and  obvious  meaning  is  that  the  plaintiff 
had  no  right  to  build  a  wall  or  structure  without  making 
some  provision  against  the  risk  to  which  it  exposed  the 
adjacent  property;  that  the  rule  of  law  requires  that  the 
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defendant  exercise  reasonable  diligence  in  the  construction 
of  such  wall,  so  as  to  avoid  the  risk  to  which  it  exposed  the 
property  of  the  plaintiflF,  and,  as  a  consequence,  if  the  com- 
pany did  not  take  some  such  precautions,  or  built  its  wall 
negligently  and  insufficient  to  resist  the  pressure  of  storms 
or  rainfalls  likely  to  happen,  and  which  might  be  reasonably 
expected,  it  would  be  liable. 

It  results  that  these  instructions  recognize  the  right  of  the 
defendant  to  erect  such  structures  upon  its  land,  provided 
the  company  exercises  reasonable  care  and  skill  in  their 
construction  to  avoid  liability  to  damage  to  the  adjacent 
property,  and  as  a  consequence  in  such  case  the  law  imposes 
no  liability. 

The  next  objection  is  directed  to  the  third  and  fifth  in- 
structions, and  the  criticism  is  that  they  only  recognize  the 
excuse  of  vis  major  in  case  the  wall  had  no  weakness  or  de- 
fect therein  which  contributed  to  produce  the  injury  com- 
plained of.  The  third  instruction,  after  stating  that  the  act 
of  God  excuses  liability  if  the  storm  was  irresistible  and  such 
as  no  reasonable  man  of  ex{>erience  and  acquaintance  in  the 
country  and  with  the  action  of  the  elements  would  have 
expected  to  occur,  and  that  it  "would  be  an  excuse  for  the 
defendant  in  the  construction  of  its  works,  if  it  so  constructed 
its  works  as  that  no  weakness  or  defects  therein  contributed 
with  the  act  of  God  to  produce  the  result  complained  of."  It 
is  insisted  that  the  words  "no  weakness  or  defect"  in  the  wall 
or  structure  mean  any  weakness  or  defect,  however  slight  or 
fanciful  or  speculative,  or  which  may  have  in  the  least  degree 
caused  the  injury;  that  the  eiFect  of  this  instruction  is  to 
require  the  construction  of  the  wall  so  perfect  that  no  weak- 
ness or  defect  therein,  no  matter  how  slight  or  remote,  was 
discoverable  therein,  even  by  the  test  of  vis  majar^  or  the 
defendant  was  liable;  that  if  a  slight  defect  existed,  no 
matter  how  remote  the  cause,  the  defendant  would  be  liable, 
though  ordinary  prudence  could  not  have  provided  against 
the  risk  or  injury.  It  must  be  admitted,  if  the  instruction 
is  susceptible  of  this  construction,  viewed  in  the  light  of  the 
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issue  and  the  facts  to  which  it  was  directed,  it  is  inconsistent 
with  the  theory  of  the  law  as  declared  in  the  preceding 
instructions.  The  evidence  for  the  plaintiff  tended  to  show 
that  the  wall  was  negligently  constructed  and  of  inferior 
material  and  so  insecure  and  insufficient  as  to  be  incapable 
of  resisting  such  storms  as  could  have  been  reasonably  antic- 
ipated. In  the  preceding  instructions  the  court  had  charged 
the  jury  that  it  was  the  duty  of  the  defendant  to  exercise 
reasonable  care  and  skill  in  the  construction  of  its  wall  to 
prevent  injury  to  the  adjacent  property  of  the  plaintiff,  and 
that  this  duty,  which  the  law  imposed,  required  the  defendant 
to  build  the  wall  strong  and  firm  enough  to  encounter  the 
pressure  of  such  storms  as  might  reasonably  be  expected  to 
occur.  If  the  defendant  neglected  to  build  the  wall  in  a  way 
and  of  material  as  was  calculated  to  resist  the  pressure  of 
such  storms  as  might  reasonably  be  expected  to  happen,  it 
neglected  to  provide  against  the  risks  to  which  its  structures 
exposed  the  property  of  the  plaintiff,  and  was  guilty  of  negli- 
gence and  a  want  of  ordinary  care — not  remote  or  speculative 
negligence,  but  actual  negligence,  in  failing  to  do  what  the 
law  required  of  the  defendant,  namely,  that  a  party  in  the 
exercise  of  a  right  upon  his  own  land  which  involves  danger 
to  the  property  of  his  neighbor,  is  bound  to  provide  against 
such  danger  by  all  reasonable  prudence  and  care.  To  this 
extent  the  defendant  must  perform  its  duty  before  it  can 
claim  exemption  from  the  act  of  God.  It  is  clear,  then,  that 
the  weakness  and  defect  in  the  wall  of  which  the  instruction 
required  it  to  be  free,  was  such  as  was  caused  by  negligence, 
and  against  which  the  defendant  was  bound  to  provide  in 
the  first  instance  by  ordinary  diligence.  In  other  words, "  no 
weakness  and  defect"  arising  from  the  negligence  of  the 
defendant  in  the  construction  of  the  wall  combined  with  the 
act  of  God  in  producing  the  mjury  could  relieve  the  defend* 
ant  upon  the  excuse  of  vis  major  from  liability. 

As  the  defendant's  act  created  the  risk,  it  must  perform  its 
duty  in  the  first  instance  by  providing  against  it  to  the 
extent  of  ordinary  diligence;  and  if  it  fail  to  do  it,  and  a 


Mar.  1891.]         Hummell  v.  Terracb  Co.  409 

Opinion  of  the  Court—Lord,  J, 

defect  in  the  wall  is  the  result,  that  defect  is  caused  by  its 
negligence  and  it  is  not  in  a  condition  to  invoke  vis  major 
against  the  plaintiff.  It  was  the  diligence  and  care  and 
skill  required  in  the  construction  of  the  wall  under  the  cir- 
cumstances, and  the  consequence  of  defect  and  weakness 
therein  from  negligence  or  a  want  of  ordinary  care,  that  was 
the  subject  under  consideration  in  connection  with  the  act 
of  God.  This  being  so,  "no  weakness  and  defect"  in  the 
wall  could  have  been  referred  to  or  meant  except  such  as 
were  caused  by  the  negligence  of  the  defendant,  or  its  failure 
to  observe  ordinary  care  in  the  construction  of  the  wall,  and 
consequently  the  instruction  cannot  mean  or  include  defects 
in  the  wall  which  may  arise  or  exist  where  ordinary  care 
and  diligence  have  been  observed.  It  is  defect  and  weakness 
which  the  exercise  of  ordinary  care  would  have  avoided  and 
ought  not  to  be  present  and  exist  when  the  act  of  God 
occurs.  The  court  was  not  instructing  about  any  weakness 
or  defect  in  the  wall  which  might  exist  despite  the  exercise 
of  ordinary  care  and  skill,  or  which  ordinary  prudence  could 
not  provide  against,  but  such  as  was  caused  by  the  negligence 
of  the  defendant,  and  which  the  exercise  of  ordinary  care 
would  have  avoided.  The  words,  therefore,  in  the  instruc- 
tion, "no  weakness  and  defect  therein,"  mean  "  no  weakness 
and  defect "  in  the  wall  which  the  exercise  of  ordinary  care 
and  skill  in  its  construction  could  have  prevented,  and 
which,  contributing  with  the  act  of  God  in  producing  the 
injury  complained  of,  could  relieve  the  defendant  upon  the 
excuse  of  vis  major  from  liability  for  such  injury.  It  is 
weakness  and  defect  in  the  wall,  caused  by  the  negligence  of 
the  defendant  in  its  construction,  to  which  the  instructions 
refer  as  a  producing  cause  of  the  injury,  and  which  cannot 
be  reckoned  as  remote  or  fanciful  or  speculative  negligence. 
This  view  disposes  of  the  construction  suggested  and  the 
legal  inferences  drawn  from  it,  and  declares  the  law  in 
conformity  with  the  contention  of  counsel  for  the  appellant, 
and  in  no  event,  if  properly  applied  to  the  facts  by  the  jury, 
can  work  the  defendant  any  wrong  or  injustice. 
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The  same  view  applies  to  the  fifth  instruction ;  "  If  this 
damage  occurred  by  the  negligence  and  want  of  proper  care 
of  the  defendant,  united  with  the  act  of  God,  the  defendant 
is  liable  therefor," — that  is,  if  the  damage  to  the  plaintiff  is 
caused  by  a  defect  due  to  the  negligence  of  the  defendant, 
or  which  the  exercise  of  ordinary  care  would  have  avoided 
in  the  construction  of  the  wall,  united  with  the  act  of  God, 
the  defendant  is  liable  therefor.  The  jury  was  instructed 
that  they  must  find  that  the  loss  or  injury  would  have 
happened  without  such  defect  or  negligence — without  such 
producing  cause~"in  order  to  made  the  defense,  act  of 
God,  an  excuse  in  this  case," 

Upon  the  defendant's  phase  of  the  evidence  in  respect  to 
the  care  and  skill  employed  in  the  construction  of  the  work, 
the  fourth  instruction  was  full  and  explicit.  It  is  true, 
although  expected  to,  it  was  not  criticised,  but  passed  by  at 
the  argument  and  in  the  brief.  It  illustrates  the  care  of  the 
learned  judge  below  to  present  the  law  properly  and  correctly 
so  as  to  guard  and  protect  the  rights  of  all  concerned.  The 
jury  was  instructed  that  if  the  defendant  had  done  all  that 
a  reasonable  man  could  have  done  in  the  employment  of  a 
competent  and  skillful  engineer  and  other  employes  to  do 
the  work,  and  that  they  have  put  their  knowledge  and  skill 
into  exercise  for  the  proper  construction  of  the  work,  "  that 
would  be  an  excuse  that  would  exonerate  the  defendant 
from  liability  for  the  effects  of  the  work  and  negligence  of 
their  employes."  The  record  discloses  that  the  jury  were 
permitted  to  view  the  locus  in  quo,  and  with  the  evidence 
before  them,  and  the  law  as  declared  by  the  court,  we  do  not 
see  how  they  could  err,  or  if  they  did,  how  we  could  correct  it. 

The  judgment  must  be  aflBrmed. 


[Filed  March  31,  1891.] 

J.  M.  STOTT  V.  JAMES  FRANEY  et  al. 

AMMNinKT  OF   THE    RlQHT    TO  RECEIVE  CiTY  WARRANTS  TO   BE  ISSUED  IW  FUTUME  — 

Equity  Jubisdiction.— a  contractor  to  do  work  on  the  streets  of  a  city  may 
assign  his  right  to  receive  the  warrants  for  such  work,  and  such  assignment 
onates  an  equitable  Interest  in  such  expectancy,  which  a  court  of  equity  will 
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protect  bj  decreeing  the  delivery  of  the  warrants  when  iMmed.  The  interest 
created  by  such  an  assignment  is  equitable,  not  legal. 
Pbesidknt  or  East  Portland  Coumcii^— Section  15  or  Charter,  1885.— This  provision 
of  the  charter  of  the  city  of  East  Portland  does  not  prevent  the  president  of  the 
council  fh>m  taking  an  assignment  of  the  right  to  receive  warrants  to  be  issued  in 
the  ftitnie  for  work  already  performed  on  the  streets  of  the  city,  and  such  an 
assignment  is  not  unlawful. 

Multnomah  county :  L.  B.  Stearns,  Judge. 

Defendants  appeal.    Affirmed. 

The  facts  out  of  which  this  controversy  has  arisen  are 
briefly  these:  The  defendant  Franey  and  one  John  E. 
Woods  jointly  contracted  with  the  city  of  East  Portland  to 
do  the  grading  and  graveling  of  Twelfth  street  in  said  city, 
and  to  construct  the  side  and  cross-walks  thereon.  These 
parties  had  a  prior  arrangement  between  themselves  whereby 
each  was  to  do  certain  specified  parts  of  the  work  without 
sharing  profits  or  losses  with  each  other.  About  July  17, 
1889,  Woods  having  substantially  completed  his  part  of  the 
work,  for  a  valuable  consideration,  sold,  assigned  and  trans- 
ferred in  writing  to  the  plaintiff  all  warrants  to  be  issued  by 
the  city  of  East  Portland  to  Franey  and  Woods  for  laying  the 
side  and  cross-walks  in  front  of  and  abutting  certain  specified 
blocks  on  said  street.  On  the  20th  day  of  July,  1890,  Woods 
made  a  similar  sale  and  assignment  of  other  warrants  to  be 
issued  for  work  of  the  same  character  in  front  of  other 
specified  blocks  on  said  street  to  Hall  Brothers,  who  assigned 
the  same  to  the  plaintiff;  that  thereafter  the  city  of  East 
Portland  issued  the  warrants  in  controversy  in  the  name  of 
Franey  and  Woods  and  left  them  in  the  hands  of  the 
recorder  Llewellyn,  who,  upon  the  expiration  of  his  term  of 
office,  delivered  the  same  to  his  successor,  the  defendant 
Mayo;  that  the  warrants  were  not  actually  issued  until  Sep- 
.tember,  1889,  at  which  time,  by  the  request  of  Franey  and 
Woods,  separate  warrants  were  issued  for  the  grading  and 
graveling  and  for  the  side  and  cross-walks,  and  those  for 
grading  and  graveling  were  delivered  to  the  defendant 
Franey  in  compensation  for  his  part  of  said  work,  and  those 
issued  for  the  cross  and  side-walks,  being  the  warrants  now 
in  controversy,  were  intended  for  said  Woodg  in  payment 
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for  his  part  of  said  work.  Another  object  of  this  suit  was 
to  enjoin  an  action  at  law  which  Franey  had  commenced  in 
the  name  of  Franey  and  Woods  to  recover  the  said  warrants 
now  in  controversy,  and  then  in  the  possession  of  the 
defendant  Llewellyn.  The  plaintiff  had  a  decree  from  which 
the  defendant  Franey  has  appealed  to  this  court. 

R  Citron,  and  James  Gleason,  for  Apellants. 

It  is  well  settled  that  a  person  cannot  come  into  equity  to 
enforce  a  pure  legal  demand.  (3  Pom.  Eq.  Juris.  §  1361;  1 
Pom.  Eq.  Juris.  §§  176,  221.) 

Plaintiff  must  clearly  show  that  there  is  no  remedy  at 
law.  {Mitchell  v.  Oakley,  7  Paige,  70;  Savage  v.  Alien,  54  N. 
Y.  463 ;  Livingston  v.  Livingdon,  6  Johns.  Cb.  497, 10  Am.  Dec. 
353;  27  Cal.  643;  20  How.  (U.  S.)  156.) 

The  complaint  must  set  forth  the  facts  how  plaintiff  was 
irreparably  injured;  a  mere  statement  is  not  sufficient.  (1 
Hiirs  Code,  418;  City  v.  Baker,  8  Or.  357;  Ladd  v.  Eamsby, 
10  Or.  211;  Taylor  v.  Welch,  6  Or.  202;  Crocker  v.  Baker,' 3 
Abb.  Pr.  183.) 

Where  want  of  jurisdiction  appears,  it  is  the  duty  of  the 
court,  at  any  stage,  on  its  own  motion,  to  dismiss.  (4  Or. 
375;  8  Or.  487;  Love  v.  3Iorrill,  19  Or.  545.) 

Any  agreement  which  in  itself  contemplates,  involves  or 
requires,  or  is  calculated  to  induce,  a  dereliction  or  laxity  in 
the  performance  of  the  public  or  private  duty  of  men.  is 
void.    (Greenh.  on  Pub.  Pol.  308;  Lucas  v.  Allen,  80  Ky.  682.) 

Corrupt  intent  not  necessary  to  be  shown,  (Greenhood, 
315-337.) 

An  employment  by  or  under  authority  of  common  council 
of  a  city  of  one  of  its  members,  to  render  services  for  the 
city,  is  against  public  policy,  and  an  action  cannot  be 
maintained  against  the  city  to  recover  for  such  services  rendered. 
{Smith  V.  CUy  of  Albany,  61  N.  Y.  444 ;  Ilolladay  v.  PaUason,  5 
Or.  180;  Spence  v.  Hai-vey,  22  Cal.  336,  83  Am.  Dec.  69.) 

Before  an  actual  transfer  of  the  property  in  chattels  not 
specific  can  take  place,  it  is  in  general  indispensable  that 
the  subject-matter  be  made  specific.     Until  this  be  done  and 
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the  parties  are  agreed  as  to  the  specific  identical  goods,  the 
contract  can  be  no  more  than  an  executory  agreement  to 
sell,  and  the  property  does  not  pass.  {Gillet  v.  Hill,  2  C.  & 
M.  530;  Austin  v.  Craneyy  4  Taunt.  644;  Scudder  v.  Worster, 
11  Cush.  573.) 

But  if  a  given  number  out  of  the  whole  are  sold,  no  title 
is  acquired  by  the  purchaser  until  they  are  separated  and 
their  identity  thus  ascertained  and  determined.  {Orofoot  v; 
BmneU,  2  N.  Y.  258;  2  Kent  Com.  496;  Randolph  Iron  Oo. 
V.  Elliott,  34  N.  J.  L.  184;  15  Dana  (Ky.),  217.) 

Franey  had  partnership  lien  or  equity  upon  Woods'  interest 
to  the  amount  of  Woods'  debts  on  street  work.  (3  Pom.  Eq, 
Jur.  §  1243;  2  Bates  on  Part.  §  820;  1  Lind.  on  Part.  136, 
352.) 

Tlie  attempted  assignment  or  transfer  by  Woods  to  pay  pri- 
vate debts  was  a  fraud  upon  the  firm,  and  void  as  long  as  the 
firm  debts  remained  unpaid.  (1  Bates,  Part.  §§  405, 410 ;  1  Liud. 
Part.  171;  Menagh  v.  WhUewell,  52  N.  Y,  158, 11  Am.  Eep.  683.) 

John  H.  Halt,  and  W.  E,  Shoivei^Sy  for  Respondent. 

Partnership  is  the  result  of  an  agreement  to  share  profits 
and  losses.    (Lind.  on  Part.  10;  Rhines  v.  Feikert,  92  111.  305.) 

Admitting  that  they  were  in  fact  partners,  one  member 
of  the  firm  has  authority  to  dispose  of  the  fruits  of  the 
partnership,  and  no  partnership  lien  attaches  thereto.  (Lind. 
on  Part.  146,  169,  352,  353;  McCormick  v.  McCormick,  7  Neb. 
440;  Winship  v.  Bank  of  U.  S.  5  Pet.  529;  Harris  v.  aty  of 
Baltimore,  17  Atl.  1046,  Md.) 

There  was  no  such  holding  out  of  partnership  by  either 
Franey  or  Woods  as  to  mislead  third  persons.  (Liud.  on  Part. 
*44;  Herbert  v.  Callalmn,  35  Mo.  App.  498 ;  Roper  v.  Schaefer, 
35  Mo.  App.  30;  Seabury  v.  Bolles,  51  N.  J.  L.  103.) 

The  claim  of  appellant  that  the  sale  by  Woods  to  Stott  of  a 
portion  of  the  warrants  in  controversy  is  void  from  public  policy, 
is  not  maintainable.  First,  because  appellant  has  not  pleaded 
the  same  in  his  answer;  and,  second,  the  question  cannot  be 
raised  in  a  collateral  proceeding  where  neither  the  public  nor  a 
citizen  claims  to  be  injured  by  reason  of  the  act  complained  of. 
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(Richardson  v.  Welch,  47  Mich.  309, 11  N.  W.  Rep.  172;  Atdii- 
9<m&N.R.  Co.  V.  Miller,  16  Neb.  661,  21  N.  W.  Rep.  452.) 

Strahan,  C.  J. — Upon  the  argument  of  this  cause  several 
objections  were  made  to  the  plaintiff's  right  to  maintain  this 
suit,  which  will  be  separately  noticed  so  far  as  may  be  neces- 
sary to  a  proper  disposition  of  this  cause.  (1)  It  is  first 
claimed  by  the  appellant  that  this  suit  cannot  be  main- 
tained for  the  reason  its  object  is  purely  legal — ^that  is,  to 
recover  the  possession  of  the  warrants  in  controversy;  but 
this  objection  overlooks  one  element  in  the  plaintiff's  case. 
At  the  time  of  the  assignment  of  the  warrants  they  were  not 
in  existence,  and  such  assignments  therefore  could  not  create 
a  strictly  legal  title.  At  most  it  could  only  create  an  equity; 
that  is,  a  right  or  interest  over  which  courts  of  equity  have 
been  accustomed  to  exercise  jurisdiction,  and  in  proper  cases 
to  protect  and  make  effectual  according  to  the  intention  and 
rights  of  the  parties.  The  principle  is  stated  in  1  Pom.  Eq. 
Jur.  §168,  as  follows:  *  *  *  "The  assignee  of  an  expect- 
ancy, possibility  or  contingency  acquired  at  once  a  present 
equitable  right  over  the  future  proceeds  of  the  expectancy, 
possibility  or  contingency,  which  was  of  such  a  certain  and 
fixed  nature  that  it  was  sure  to  ripen  into  an  ordinary  equi- 
table property  right  over  those  proceeds  as  soon  as  they 
came  into  existence  by  a  transformation  of  the  possibility  or 
contingency  into  an  interest  in  possession.  There  was  an 
equitable  ownership  or  property  in  abeyance,  so  to  speak, 
which  finally  changed  into  an  absolute  property  upon  the 
happening  of  the  future  event.  Equity  permitted  the  crea- 
tion and  transfer  of  such  an  ownership."  After  stating  the 
effect  of  modern  legislation  upon  this  rule,  the  learned 
author  continues:  "Whatever  may  be  the  effect  of  these 
statutes  in  abridging  or  rather  in  removing  occasion  for  the 
jurisdiction  of  equity,  it  is  plain  that  the  jurisdiction  must 
still  exist  in  the  cases  where  a  thing  in  action  or  demand, 
purely  equitable  in  its  nature,  is  assigned,  and  where  the 
assignment  itself  is  equitable,  that  is,  does  not  operate  as  an 
assignment  at  law,  and  where  any  species  of  possibility  or 
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expectancy  not  within  the  scope  of  the  statutes  is  transferred." 
And  2  Am.  Law  Reg.  U.  S.  527,  recognizes  this  rule  of  law. 
This  ancient  head  of  equity  jurisdiction  is  not  destroyed  by 
any  statute  that  I  am  aware  of,  and  must  therefore  still 
exist,  and  I  think  the  case  made  by  the  plaintiflF  falls  pre- 
cisely within  it.  The  fact  that  the  plaintiff  sought  to  enjoin 
the  action  at  law  in  no  way  impairs  the  jurisdiction  of  equity. 
It  is  manifest  that  the  complaint,  or  that  part  of  it  which 
seeks  to  lay  a  foundation  for  an  injunction  is  wanting  in 
fullness  and  particularity  of  statement,  but  as  we  have  seen 
the  complaint  would  still  be  suflBcient  on  the  other  ground 
suggested  if  all  relating  to  the  injunction  were  stricken  out. 

(2)  At  the  time  the  plaintiff  took  the  assignments  of  these 
warrants  he  was  president  of  the  common  council  of  the  city 
of  East  Portland,  and  it  is  claimed  that  by  reason  of  a  par- 
ticular provision  of  the  charter  of  the  city,  he  could  acquire 
no  title  to  such  warrants.  The  provision  is  as  follows :  "  No 
member  of  the  common  council  or  any  officer  of  the  city 
shall  be  interested  in  any  contract  or  job  the  expenses  of 
which  are  paid  out  of  the  city  treasury."  (Laws,  1885,  314.) 
This  is  a  wise  and  proper  provision,  and  if  we  could  see  that 
the  assignment  of  these  warrants  to  the  plaintiff  made  him 
interested  in  the  job,  within  the  meaning  of  this  prohi- 
bition, it  would  be  our  plain  duty  to  turn  him  out  of  court 
without  any  kind  of  redress.  But  here  the  evidence  shows 
that  the  contract  was  completely  executed  before  the  assign- 
ment. All  the  contractors  were  to  do  had  been  performed, 
and  what  the  plaintiff  did  was  to  take  an  assignment 
which  entitled  him  to  receive  Woods'  part  of  the  warrants. 
This  fact  does  not  bring  the  plaintiff  within  the  purpose 
of   this   inhibition    or   within    the   letter   of  the   statute. 

(3)  The  defendant  Franey  does  not  claim  to  own  these  war- 
rants, but  his  contention  is  that  the  contract  being  joint, 
Woods  bought  lumber  for  side  and  cross-walks,  and  is  still 
indebted  therefor,  and  that  a  claim  is  being  made  against 
him  for  payment,  and  that  Woods'  creditor  seeks  to  charge 
him  as  a  partner.    Woods  and  Franey  not  being  partners, 
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Woods  could  do  no  act  that  would  charge  Franey  as  a 
partner  or  in  any  manner  render  him  liable  on  Woods' 
account,  without  his  own  acquiescence  or  consent,  and  the 
fact  that  some  person  may  set  up  a  claim  against  Franey, 
which,  so  far  as  appears,  is  without  foundation,  would 
furnish  no  reason  for  taking  these  warrants,  for  which  the 
plaintiff  and  Hall  Brothers  have  paid  a  full  consideration, 
and  turn  them  over  to  Franey  to  indemnify  him  against 
such  a  possibility. 

We  think  the  decree  of  the  court  below  is  right,  and  the 
same  is  affirmed. 


Ig   4Hil  [Filed  March  81,  1891.] 

~^l  YICK  KEE  u  WM.  DUNBAR. 

b40     79| 

Rkpleviw— Ownership— DErBcmvx  Vekdict.— Where  In  replevliu  the  plaintiff  alleged 
that  he  was  the  owner  of  certain  personal  property  and  entitled  to  its  posseraioQ, 
which  the  defendant  wrongfully  detained,  etc.,  and  upon  issue  Joined,  the  jurj 
found  that  the  plaintiff  was  entitled  to  the  possession  of  the  property  and  assessed 
Its  value,  etc.,  hut  did  not  pass  upon  the  fact  of  ownership  of  the  property ;  hdd, 
that  the  yerdict  was  defective  in  substance,  and  that  a  Judment  upon  it  that  the 
plaintiff  was  owner,  Is  not  sostained  by  the  verdict 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Reversed, 

A.  G  EmmoiiSf  and  W.  K  Adams^  for  Appellant. 

A  verdict,  whether  general  or  special,  must  decide  the 
point  in  issue,  and  unlesp  it  does  no  judgment  can  be 
rendered  thereon.  (Patterson  v.  K  8,  2  Wheat.  221;  Garland 
V.  Davis,  4  How.  131.) 

The  verdict  being  silent  upon  the  issues  of  ownership  and 
the  taking  and  detention  of  the  property  in  dispute,  is  not 
sufficiently  definite  and  certain  to  serve  as  a  basis  for  a 
judgment.  (Jones  v.  Snider y  8  Or.  127;  Phipps  v.  Taylor,  15 
Or.  487;  Smith  v.  Smith,  17  Or.  444;  Smith  v.  Phelps,  7  Wis. 
211;  Wallace  v.  Eilliard,  7  Wis.  627;  Warner  v.  Hunt,  30  Wis. 
200;  HoU  v.  Van  Epps,  1  Dak.  206;  Norerossy.  Nunan,  61 
Cal.  640;  Dowell  v.  Richardson,  10  Ind.  573;  Hall  v.  Jenness, 
6  Kan.  366.) 

The    verdict    is    insufficient    for    another    reason.      The 
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separate  value  of  each  article  sued  for  was  not  assessed. 
{Guille  V.  Wong  Fook,  13  Or.  577;  Hoeser  v.  Kraeka,  29  Tex. 
451;  Mvlliken  v.  Greer,  5  Mo.  489;  Thomas  v.  Tanner,  6  T.  B. 
Mon.  59;  Baker  v.  Beadey^  4  Yerg.  570;  Pickett  v.  Bridges,  10 
Hump.  171;  Caldwell  Y.Bmggerman,4t  Minn.  270.) 

H,  T.  &  E.  W.  Binghamy  for  Respondent. 

A  verdict  in  replevin  should  always  be  considered  in  con- 
nection with  the  pleadings.  And  if  the  facts  admitted  by 
the  pleadings  and  the  facts  found  by  the  court,  considered 
together,  are  suflScient  to  sustain  the  judgment  of  the  court 
below,  that  is  all  that  is  required.  (Cobbey  Law  of  Replevin^ 
§  1050;  Brookover  v.  Easterly,  12  Kan.  149;  Blakeslee  v.  Ross- 
man,  44  Wis.  550.) 

A  verdict  may  describe  the  property  by  reference  to  the 
complaint.  (Anderson  v.  Lane,  32  Ind.  102;  Cobbey  Law  of 
Replevin,  §  1066.) 

Where  it  is  impossible  to  find  the  separate  value  of  each 
article,  it  may  be  found  in  gross.  (Cobbey  on  Replevin, 
§  1063;  Wilson  v.  Barnes,  49  Ala.  134;  Goldsmith  v.  WUlson, 
67  Iowa,  662.) 

Lord,  J. — This  was  an  action  in  replevin  brought  by 
the  plaintiff  to  recover  certain  specific  personal  property 
described  in  his  complaint,  and  of  which  he  alleges  his  pos- 
session and  ownership,  its  value  and  the  wrongful  taking 
and  detention,  and  his  damages  by  reason  thereof.  The 
defendant,  by  his  answer,  put  in  issue  all  the  material  mat- 
ter alleged  in  the  complaint.  On  the  trial,  the  jury  found 
as  follows:  "We,  the  jury  in  the  above-entitled  action,  find 
that  the  plaintiff  is  entitled  to  the  possession  of  the  property 
described  in  the  complaint,  and  assess  the  value  thereof  at 
13,000,  and  that  plaintiff  has  been  damaged  by  the  detention 

thereof  % ."    Upon  this  verdict  the  court  rendered  the 

following  judgment:  "That  plaintiff  Yick  Kee  is  the  owner 
and  entitled  to  the  immediate  possession  of  the  property 
described  in  his  complainti  to  wit,  etc.;  that  the  same  be 
forthwith  delivered  by  the  defendant  Wm.  Dunbar  to  said 

XX  0».— 27. 
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plaintiff,  or  in  case  delivery  thereof  cannot  be  had,  that  said 
plaintiff  have  and  recover  of  and  from  said  defendant  the 
sum  of  three  thousand  dollars,  the  value  of  said  books,"  etc 
The  point  of  objection  is,  that  the  jury  did  not  by  their 
verdict  pass  upon  the  ownership  of  the  property,  and  that 
the  judgment  does  conform  to  the  verdict.  In  replevin,  the 
rule  is,  that  the  verdict  should  be  responsive  to  and  dispose 
of  all  the  material  matters  put  in  issue  by  the  pleadings.  A 
verdict  that  fails  in  this  respect  does  not  respond  to  the 
issues  raised,  and  is  defective  in  substance.  Nor  can  the 
judgment  be  broader  than  the  verdict.  It  must  follow  the 
verdict,  and  cannot  properly  embrace  issues  not  determined 
by  the  jury.  The  plaintiff  in  his  complaint  alleged  his  title 
or  ownership  of  the  property,  and  that  it  was  wrongfully 
taken  from  his  possession,  and  the  defendant  traversed  these 
facts  by  his  answer.  The  effect  was  to  put  in  issue  all  the 
material  matters  alleged,  and  the  jury  should  have  passed 
upon  these  issues.  Among  these  was  the  fact  of  ownership 
or  title  to  the  property  which  the  jury  was  called  upon  to 
try  and  to  determine  by  the  verdicU  For,  as  said  by  Colk, 
J.,  "However  the  case  might  have  been  varied  had  the 
defendant  in  error  not  alleged  in  the  complaint  that  he 
owned  the  property,  but  merely  that  he  was  entitled  to  the 
possession  of  it,  etc.,  which  fact  had  been  controverted  by 
the  adverse  party  and  put  in  issue  by  the  pleadings,  still,  as 
the  title  of  the  property  was  alleged  to  be  in  him,  and  this 
as  well  as  all  other  facts  denied,  how  could  the  question  of 
title  be  ignored  by  the  jury?"  {Child  v.  Child,  13  Wis.  17.) 
In  that  case,  as  in  the  case  at  bar,  the  complaint  alleged  that 
the  plaintiff  was  the  owner  of  certain  personal  property 
which  the  defendant  unlawfully  detained,  and  upon  issue 
being  joined  the  jury  found  that  the  plaintiff  was  entitled 
to  the  possession  of  the  property  and  assessed  its  value  and 
damages  for  its  detention,  but  did  not  pass  upon  the  ques- 
tion of  ownership  of  the  property,  and  the  court  held  that 
the  verdict  wad  defective  in  substance,  and  that  a  new  trial 
should  be  awarded,  and  also  that  the  judgment  that  the 
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plaintiff  was  the  owner  of  the  property  is  not  sustained  by 
the  verdict. 

The  same  doctrine  was  subsequently  declared  by  Dixon, 
C.  J.,  in  Appleton  v.  Barrett,  22  Wis.  569,  as  follows :  "  The  title 
of  the  property  as  well  as  the  right  of  possession  was  in  issue 
by  the  pleadings.  The  jury  has  found  only  that  the  plaintiff 
is  entitled  to  the  possession  of  the  property  specified  m  the 
verdict.  The  issue  as  to  the  title  is  undetermined.  In  actions 
of  replevin  both  parties  are  considered  actors.  It  may  be 
that  the  title  to  the  property  was  in  the  defendant,  the 
plaintiff  having  only  the  present  right  of  possession.  The 
question  of  title,  therefore,  is  or  it  may  be  one  of  much  inter- 
est to  the  defendant,  and  he  is  entitled  to  have  it  settled  in 
this  action.  The  verdict  being  in  this  respect  defective,  the 
judgment  must  be  reversed  and  a  new  trial  awarded."  The 
same  principle  has  been  recognized  and  declared  by  this 
court.  In  Phipps  v.  Taylor,  15  Or.  487,  Strahan,  J.,  said : 
"  But  this  verdict  is  insufiBcient  for  another  reason.  By  the 
complaint,  the  plaintiffs  claimed  to  be  the  owners  of  the 
lumber  in  controversy,  as  well  as  to  be  entitled  to  its  posses- 
sion. The  verdict  is  silent  as  to  the  ownership  of  the  prop- 
erty, and  that  issue  remains  undetermined.  In  such  case, 
no  judgment  can  be  rendered  for  the  plaintiffs."  Nor  is 
there  anything  decided  in  the  case  of  CorbeU  v.  Childo^s,  17 
Or.  528,  inconsistent  or  in  conflict  with  the  principle  thus 
declared.  In  that  case  the  plaintiff  alleged  title  to  the  prop- 
erty in  himself,  and  the  jury  found  "for  the  plaintiff"  and 
that  "he  was  entitled  to  the  immediate  return  and  possession 
of  the  property  described  in  thecomplaint,"etc.,and  Strahan, 
J.,  said:  "In  this  case  the  verdict  is  'for  the  plaintiff,^ 
and  that  'he  is  entitled  to  the  immediate  return  and  posses- 
sion of  the  property'  described  in  the  complaint,  and  then 
the  property  and  its  value  is  set  out.  To  ezact  a  greater 
degree  of  particularity  would  be  to  go  beyond  the  require- 
ments of  the  statute,  which  I  do  not  think  we  could  properly 
do."  This  verdict  was  responsive  to  the  issues  raised,  and 
disposed  of  all  the  material  matters  which  the  jury  were 
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called  upon  to  try  and  determine.  While  it  would  be  more 
formal  and  specific  and  perhaps  more  desirable  that  the 
verdict  should  find  the  right  of  ownership  and  the  right  of 
possession,  value,  etc.,  yet  a  finding  "for  the  plaintiff"  is 
equivalent  to  finding  the  issues  in  favor  of  the  plaintifi*, 
which  Strahan,  J.,  thought  within  the  terms  of  the  statute 
and  should  be  upheld.  Necessarily  such  a  verdict  included 
the  right  of  possession  as  well  as  the  ownership  of  the  prop- 
erty, as  both  facts  were  put  in  issue  by  the  pleadings.  In 
this  view  the  general  verdict  responding  to  the  issues  raised 
rendered  it  unnecessary  to  express  a  finding  upon  each  aver- 
ment.    And  so  the  authorities  run. 

In  Krause  v.  Cutting,  28  Wis.  655,  it  was  held  that  a 
general  verdict  "for  the  plaintiff"  finds  all  the  issues  in  his 
favor.  As  in  replevin,  where  both  his  title  and  his  right  of 
possession  are  in  issue,  a  verdict  "in  favor  of  the  plaintiff" — 
assessing  the  value  and  damages  for  detention — determines 
that  he  is  the  owner  and  entitled  to  the  possession.  So  in 
Payiie  v.  June,  92  Ind.  257,  the  verdict  was:  "  We  the  jury 
find  for  the  plaintiff,  and  that  the  engine  in  controversy  is 
of  the  value  of  $600  and  is  in  possession  of  the  defendants," 
and  the  court  said:  "The  alleged  defects  are  that  the 
verdict  does  not  find  that  the  plaintiffs  are  the  owners  and 
entitled  to  the  possession  ef  the  engine.  The  general  finding 
for  the  plaintiffs  was  a  finding  of  both  these  facts";  citing 
Rowan  v.  Teague,  24  Ind.  304;  Orocker  v.  Hoffman,  48  Id.  207. 
So  that  there  is  nothing  decided  in  the  case  of  Corbdl  v. 
Childers,  supra,  which  can  lend  any  support  to  sustain  the 
verdict  in  the  case  at  bar.  Here  there  is  no  finding  "for 
the  plaintiff"  so  as  to  cover  the  issues  raised,  but  a  finding 
that  he  is  entitled  to  the  possession  of  the  property,  when 
the  issues  required  the  jury  to  pass  upon  the  fact  of  owner- 
ship or  title  to  the  property,  and  upon  which  the  verdict  is 
silent  and  undetermined.  As  such,  the  verdict  is  defective 
in  substance,  and  upon  this  point  the  judgment  is  not 
sustained  by  the  verdict,  as  it  embraces  issues  not  determined 
by  the  verdict  of  the  jury. 
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statement  of  facts. 

It  results  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered. 
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PORTLAND  NATIONAL  BANK  u  C.  N.  SCOTT. 

PxoKissoBY  Note— CONTIEMP0R1.NX0U8  Parol  Aorksmkmt.— In  an  action  npon  a 
promiasorj  note  where  no  lUegalitj  or  fraud  is  charged,  it  is  not  competent  to 

allege  or  proye  a  contemporaneous  parol  agreement  for  the  pnix>oB6  of  changing,  

yarylng  or  in  any  manner  altering  the  legal  effect  of  such  promissory  note.  2U   i;^] . 

Section  5200,  UyiTKD  States  RETI8KD  Statutes— CoNaTRUcrioNBTFXDXRALCovRTB.—       iJ   ?^: 
The  construction  of  a  statute  of  the  United  States  by  the  supreme  court  of  the 
United  States  is  binding  upon  the  state  courts. 

InxM— Violation  of  by  Bank— Its  Effect.— A  loan  made  by  a  national  bank  to  an 
association  or  person  of  a  greater  amount  or  proportion  than  Is  permitted  by  this 
section,  does  not  render  the  security  taken  for  such  loan  yoid. 

Multnomah  county :  E.  D.  Shattuck,  Judge. 
Defendant  appeals.    Affirmed. 

This  action  is  founded  upon  three  several  promissory 
notes  made  by  the  defendant  to  the  plaintiff.  The 
complaint  is  in  the  usual  form.  The  answer  in  effect 
admits  the  execution  and  delivery  of  the  notes,  but  denies 
there  is  anything  due  thereon.  The  answer  for  a  further 
and  separate  defense  then  alleges:  That  at  the  time  of  the 
execution  of  said  notes,  and  each  of  them,  it  was  understood 
and  agreed  between  the  plaintiff  and  the  defendant  and  the 
Portland  &  Willamette  Valley  Railway  Company,  a  corpo- 
ration, in  consideration  of  the  execution  and  delivery  of  said 
notes  by  the  defendant,  that  the  said  plaintiff  would  and 
shouldlook  tothe  said  Portland  &  Willamette  Valley  Railway 
Company  for  the  payment  thereof,  the  latter-named  corpora- 
tion having  received  the  entire  consideration  upon  which 
said  notes  were  made,  and  would  not  and  should  not  charge 
or  seek  to  charge  or  hold  this  defendant  liable  in  any  manner 
on  either  of  said  promissory  notes.  The  answer  contains  a 
further  defense  as  follows:  "That  the  said  notes  were  signed 
by  the  defendant  upon  the  procurement  and  at  the  instiga- 
tion of  one  William  Reid,  then  and  now  president  of  the 
plaintiff  corporation,  and  then  president  of  a  railway 
corporation  known  as  the  Portland  &  Willamette  Valley 
Railway  Company ;  that  said^railway  company  at  the  time 
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of  the  execution  of  said  notes  owed  large  sums  of  money  to 
said  bank  and  divers  persons,  and  that  under  the  laws  and 
the  national  bank  act  mentioned  in  the  complaint,  and  the 
rules  of  the  treasury  department  of  the  United  States, 
plaintiff  was  not  permitted  and  could  not  loan  further  sums 
of  money  to  said  railway  company  upon  notes  signed  directly 
by  the  said  railway  company  or  otherwise;  and  for  the  pur- 
pose of  contravening  and  violating  said  laws  and  rules  and 
deceiving  the  government  of  the  United  States,  and  its 
national  bank  examiners,  and  the  stockholders  of  said  bank, 
the  said  William  Reid,  as  such  president,  conspiring  and 
colluding  with  intent  to  so  contravene  and  violate  the  law 
and  said  rules,  and  deceive  the  said  government  of  the 
United  States,  and  said  bank  examiners,  and  stockholders, 
falsely  and  fraudulently  procured  this  defendant  to  execute 
said  notes,  the  consideration  therein  named  being  paid  to 
the  said  Portland  &  Willamette  Valley  Railway  Company 
with  the  understanding  and  agreement,  in  consideration  of 
the  execution  of  said  notes  by  the  defendant,  that  defendant 
waa  not  to  be  liable  thereon  for  any  sum  or  amount  what- 
ever. To  these  separate  defenses  the  plaintiff  demurred, 
which  demurrer  was  sustained  by  the  court  and  final  judg- 
ment rendered  in  favor  of  the  plaintiff,  from  which  this 
appeal  is  taken. 

W,  T.  MuiVf  for  Appellant. 

A  collateral  agreement  made  contemporaneously  with  the 
execution  of  a  promissory  note  may  be  pleaded  in  defense  to 
an  action  on  the  note  between  the  parties.  (Dams  v.  Browrif 
94  U.  S.  423;  Wdbridge  v.  Kibbee,  20  Vt.  543;  Gibbon  v.  ScoU, 

2  Stark.  286;  Elmore  v.  Hoffman,  6  Wis.  G7;  Pecker  v.  Sawyer, 
24  Vt.  459;  Susquehanna  B.  and  B,  Co.  v.  Evans,  4  Wash. 
480;  Dibble  v.  Duncan,  2  McLean,  553;  2  Estee's  Pleading, 
§  3493;   Goodwin  v.  Kickerson,  51  Cal.  166;  Mwnro  v.  King, 

3  Col.  238;  Bissinger  v.  GerjUeman,  6  Heisk.  277;  1  Greenl.  on 
Ev.  §  302;  Cobb  v.  O'Neal,  2  Sneed,  437;  MUcheU  v.  Pkmier's 
Bank,  8  Hun,  215;  Leman  v.  Smart,  11  Hun,  307;  W&rk  v. 
Kase,  34  Pa.  St.  138;   Vary  v.  Norton,  6  Fed.  Rep.  308;  2b^ 
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V.  Schofidd,  2  Cranch  0.  0.  315;  Rey  v.  Simpson,  22  How.  341.) 

The  parties  stand  in  pari  delicto.  (Broom's  Legal  Max.  720.) 

If  the  plain tiflf  pleads  so  as  to  avoid  the  facts,  the. defend- 
ant may  set  them  up  in  his  answer.  {Simpson  v.  Bloss,  7 
Taunt.  246;  Levri^  v.  Cosgrove,  2  Taunt.  2.) 

We  rely  upon  the  general  principle  so  sharply  stated  by 
Pollock,  C.  B.  :  "  Fraud  cuts  down  everything."  (1  Dan. 
Neg.  Inst.  §  194.) 

The  notes  sued  on  are  void  on  the  ground  of  public  policy. 
(Campbell  v.  Skinner,  30  Mich.  32 ;  Hamilton  v.  ScuiUf  Admr. 
25  Mo.  165,  69  Am.  Dec.  460;  Ager  v.  Dimcan,  50  Cal.  325; 
Randall  v.  Hoioard,  2  Black,  585.) 

Defense  of  in  pari  delicto  available  at  law.  (2  Pom.  Eq, 
Jur.  457,  note  2,  460,  note  1.) 

The  president  of  the  bank  is  personally  responsible  under  the 
national  banking  act.     (  Witters  v.  Sowles,  31  Fed.  Rep.  1.) 

C.  J.  McDougall,  for  Respondent. 

A  contemporaneous  verbal  agreement  cannot  be  set  up  to 
defeat  the  notes.  {Mills  Co.  Nat.  Bank  v.  Perry,  72  Iowa,  15, 
2  Am.  St.  Rep.  228 ;  Bank  of  U.  8.  v.  Dunn,  6  Peters,  51 ; 
McDonald  v.  Eifes,  61  lud.  279.) 

Section  5200,  Revised  Statutes  U.  S.,  has  been  construed  by 
the  supreme  court  of  the  United  States.  {Union  O.  3L  Co.  v. 
Rocky  M.  Nat.  Bank,  96  U.  S.  640;  CHare  v.  Bank,  77  Pa. 
St.  96  ;  Pangborn  v.  Westlake,  36  Iowa,  546;  Viiiing  v.  Bricker, 
14  Ohio  St.  331.) 

The  unlawfulness  does  not  render  the  contract  void.  {Oaies 
V.  Bank,  100  U.  S.  239.) 

The  objection  is  available  to  the  United  States  only.  {Fortier 
V.  Bank,  112  U.  S.  439;  National  Bank  v.  Matthews,  98  U.  S. 
621 ;  Bank  v.  Wiitney,  103  U.  S.  99.) 

Strahan,  C.  J. —  This  record  presents  but  two  questions, 
both  arising  upon  the  plaintiff's  demurrer  to  the  new  matter 
contained  in  the  defendant's  answer. 

The  first  separate  defense  pleaded  presents  the  question 
whether  or  not,  where  there  is  no  allegation  of  illegality  or 
fraud,  a  contemporaneous  parol  agreement  may  be  pleaded 
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as  a  defense  to  an  action  on  these  notes,  which  shows  that 
by  the  terms  of  such  agreement  the  notes  were  never  to  be 
paid  by  the 'maker — in  other  words,  whether  or  not  in  such 
case  it  is  competent  to  vary  and  contradict  the  writing  by 
a  separate  parol  agreement  made  at  the  time  the  notes  sued 
on  were  signed.  The  law  is  too  well  settled  in  such  case  to 
admit  of  any  doubt,  at  least  in  this  court.  {Hoxie  v.  Hodges, 
1  Or.  252;  Lee  v.  Summers,  2  Or.  260;  Smith  v.  Caro,  9  Or. 
278;  Looney  v.  EanJdn,  15  Or.  617;  Beedey  v.  Orossen,  16  Or. 
72;  Stoddard  v.  Nelson,  17  Or.  417.)  Under  these  authorities, 
it  was  not  error  in  the  trial  court  to  sustain  a  demurrer  to 
the  defendant's  first  separate  defense. 

The  second  separate  defense  presents  the  question  whether 
or  not  the  contract  made  with  William  Reid,  president  of 
the  plaintiff  corporation,  is  sufficient  to  defeat  the  plaintiff's 
action.  This  depends  on  the  construction  to  be  given  to 
section  5200,  Revised  Statutes  of  the  United  States,  which 
is  as  follows:  "The  total  liabilities  to  any  association,  of 
any  person  or  of  any  company,  corporation  or  firm,  for 
money  borrowed,  including  in  the  liabilities  of  a  company 
or  firm  the  liabilities  of  the  several  members  thereof,  shall 
at  no  time  exceed  one-tenth  part  of  the  amount  of  the 
capital  stock  of  such  association  actually  paid  in.  But  the 
discount  of  the  bills  of  exchange  drawn  in  good  faith 
against  actually  existing  values,  and  the  discount  of  busi- 
ness or  commercial  paper  actually  owned  by  the  person 
negotiating  the  same,  shall  not  be  considered  as  money 
borrowed."  This  statute  has  been  construed  by  the  federal 
courts,  and  their  construction  is  binding  on  us  for  the  same 
reasons  that  our  construction  of  the  constitution  and  statutes 
of  this  state  is  binding  upon  the  federal  courts.  In  deciding 
the  question  presented,  then,  we  have  only  to  ascertain  what 
construction  this  statute  has  received  in  the  federal  courts. 

In  Wyman  v.  Oitizm^s  Nat,  Bank  of  Faribaxdt,  29  Fed.  Rep. 
734,  it  was  held  that  when  a  bank  organized  under  this 
statute  violates  this  provision  by  lending  to  one  person  an 
amount  in  excess  of  the  limit,  such  person  cannot  set  up 
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the  violation  of  the  statute  as  a  defense  to  his  liability  on 
the  note.  If  a  penalty  is  to  be  enforced  against  the  bank, 
it  can  be  done  only  at  the  instance  of  the  government,  A 
contract  entered  into  by  the  bank  in  violation  of  this  section 
is  not  void.  And  in  Oold  Mining  Co,  v.  National  Bank,  96 
U.  S.  640,  in  passing  upon  the  identical  question  now  before 
us,  the  court  said:  "We  do  not  think  that  public  policy 
requires  or  that  congress  intended  that  an  excess  of  loans 
beyond  the  proportion  specified  should  enable  the  borrower 
to  avoid  the  payment  of  the  money  actuallj'  received  by 
him.  This  would  be  to  injure  the  interests  of  creditors,  stock- 
holders and  all  who  have  an  interest  in  the  safety  and  pros- 
perity of  the  bank.  We  are  of  the  opinion  that  this  objection 
is  not  well  taken."  The  same  construction  prevails  in  the 
state  courts.  {(yHare  v.  Second  National  Bank,  77  Penn.  St, 
96;  Mills  Co.  Nat.  Bank  v.  Pey^ry,  72  Iowa,  15,  2  Am.  St.  Rep, 
228.)  And  in  cases  strongly  akin  to  these  in  principle  the  same 
doctrine  has  been  ai)plied.  {Pangbom  v.  WesUake^  36  Iowa, 
646;   Vining  v.  Biicker,  14  Ohio  St.  331.) 

We  are  therefore  of  the  opinion  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  second  separate  defense 
pleaded  in  the  defendant's  answer. 

Finding  no  error  in  the  judgment  appealed  from,  the  same 
must  be  affirmed. 


[Filed  March  81,  189L] 

J.  J.  WISEMAN  u  N,  P.  R.  R.  CO. 

Writino— Secondary  Evidence  op  Contents,  When  Admissible.  —  Secondary  evi- 
dence of  the  contents  of  a  writing  is  admitted  on  the  theory  that  the  original 
writing  cannot  be  produced  by  the  party  by  whom  the  evidence  is  offered  within  a 
reasonable  time  by  the  exercise  of  reasonable  diligence.  

BXASONABI.S  Diligence,  What  Ib.  —  No  precise  rule  can  be  laid  down  as  to  what  shall        ^ 
be  considered  a  reasonable  effort,  but  the  party  alleging  the  loss  or  destruction  of       *' 
the  document  Is  expected  to  show  that  he  has  in  good  faith  exhausted  in  a  reason- 
able degree  all  the  sources  of  information  and  means  of  discovery  which  the  nature 
of  the  case  would  naturally  suggest  and  which  are  accessible  to  him. 

DiGREE  OF  Diligence  Required  Depends  on  Circumstances  op  Each  Particulab 
Case,  — The  degree  of  diligence  which  shall  be  considered  necessary  in  any  case 
will  depend  on  the  circumstances  of  the  particular  case,  the  character  and  import- 
ance of  the  paper,  the  purposes  for  wnich  it  is  proposed  to  use  it  and  the  place 
Where  a  paper  of  that  kind  may  naturally  be  supposed  to  be  found. 
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Weiting  Out  of  Statb— Secondary  Eytdzncb  of  Contents.— Where  the  cause  of 
action  or  defense  is  founded  upon  an  alleged  writing,  and  both  the  execution  and 
contents  of  the  writing  are  denied,  and  the  alleged  writing  is  shown  to  be  in  the 
possession  ot  a  person  residing  out'iide  the  state,  secondary  evidence  of  its  contents 
is  not  admissible  unless  a  proper  effort  is  made  to  obtain  the  original. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Affirmed. 

On  March  19,  1890,  the  plaintiff  J.  J.  Wiseman  com- 
menced an  action  in  the  circuit  court  of  the  state  of  Oregon, 
for  the  county  of  Multnomah,  against  the  defendant  to 
recover  the  sum  of  1398.72,  the  value  of  certain  household 
goods  claimed  to  have  been  lost  by  defendant  in  transit. 
The  complaint  alleges  that  on  or  about  the  8th  day  of  April, 
1889,  at  Nunica,  Michigan,  the  plaintiff  delivered  to  the 
Detroit,  Grand  Haven  &  Milwaukee  Railway  Company  a 
shipment  in  six  boxes,  one  trunk,  one  roll  of  carpet,  and 
two  barrels  containing  household  goods,  the  propert}*"  of  the 
plaintiff,  for  transportation  to  Salem,  Oregon;  that  said  ship- 
ment was  in  due  time  delivered  in  good  order  to  the 
defendant  as  a  connecting  carrier,  and  that  one  of  said  boxes 
and  one  of  said  barrels,  with  their  entire  contents,  were 
destroyed  and  never  delivered  to  plaintiff,  which  household 
goods  so  destroyed  were  of  the  value  of  $373.05.  The 
defendant  in  its  answer  to  the  complaint  admits  the  ship- 
ment by  plaintiff  and  the  delivery  to  the  Detroit,  Grand 
Haven  &  Milwaukee  Railway  Company  of  the  household 
goods  in  question,  and  that  the  same  was  in  due  time 
received  by  defendant  from  the  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Company,  a  connecting  carrier;  admits 
that  one  of  the  boxes  and  one  of  the  barrels  with  the  con- 
tents were  destroyed,  but  denies  any  knowledge  as  to  the 
contents  or  value  thereof.  For  a  further  and  separate 
answer  and  defense,  defendant  alleged  that  the  shipment  of 
frei|i;ht  mentioned  in  the  complaint  consisted  of  household 
goods,  and  that  the  same  was  shipped  by  plaintiff  and 
received  and  accepted  by  the  Detroit,  Grand  Haven  & 
Milwaukee  Railway  Company  as  well  as  the  defendant,  a 
connecting  line,  under  a  contract  with  plaintiff,  that  if  for 
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any  cause  there  should  be  a  total  loss  of  said  freight  and  a 
liability  on  the  part  of  the  common  carrier  receiving  the 
same,  or  over  whose  line  the  same  was  being  or  was  trans- 
ported, the  total  liability  therefor,  if  any  there  should  be, 
would  be  the  sum  of  J5  per  hundred  pounds  weight  of  said 
freight,  and  the  same  was  received  and  accepted  by  defend- 
ant and  shipped  by  plaintiff  on  said  condition.  The 
defendant  further  answering,  and  as  a  separate  defense, 
alleged  that  at  the  date  of  shipment  by  plaintiff,  to  wit,  April 
8, 1889,  in  order  to  obtain  the  benefit  of  the  reduced  rate  of 
freight  charges  from  the  ordinary  tariff  rate  charged  there- 
for, the  plaintiff  and  the  Detroit,  Grand  Haven  &  Milwaukee 
Railway  Company  contracted  and  agreed  in  writing  that  in 
consideration  of  such  reduced  rates,  the  plaintiff,  in  case 
of  any  damage  or  loss  to  said  goods  arising  by  damage  by 
fire  while  at  stations  or  in  transit,  would  and  did  release 
said  company,  and  each  and  every  other  company  over 
whose  lines  said  goods  might  pass  to  destination,  from  any 
and  all  damage  occurring  to  said  goods;  that  said  plaintiff 
was  given  and  obtained  the  benefit  of  said  reduced  rates  and 
executed  said  contract  of  release  accordingly.  The  reply 
denies  the  new  matter  alleged  in  the  answer. 

On  the  trial,  the  plaintiff  gave  evidence  tending  to  prove 
the  issues  on  his  part,  and  then  rested.  Defendant  then 
gave  evidence  tending  to  prove  the  execution  by  plaintiff 
of  the  release  and  contilict  mentioned  in  the  answer;  that  it 
was  executed  in  duplicate,  one  copy  being  attached  to  the 
bill  of  lading,  and  the  other  was,  by  the  agent  of  the  Detroit, 
Grand  Haven  &  Milwaukee  Railway,  at  Nunica,  Michigan, 
forwarded  to  the  traffic  manager  of  that  road  at  Chicago,  111. 
Defendant  then  called  Alfred  Watts,  who  was  claim  clerk  of 
the  Northern  Pacific  Railroad  Company  at  Portland,  Oregon, 
who  testified  he  was  clerk  in  the  office  of  Mr.  Fulton,  gen- 
eral freight  agent  of  the  defendant  at  Portland ;  that  he  had 
telegraphed  to  the  claim  agent  of  the  defendant  at  St.  Paul 
to  ascertain  if  a  release  had  been  made  on  the  plaintiff's 
shipment  of  goods  from  Nunica,  and  if  so  to  send  the  origi- 
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nal  release  that  was  signed  by  Mr.  Wiseman;  that  the  claim 
agent  at  St.  Paul  telegraphed  back  that  the  files  in  the  office 
of  the  traffic  manager  at  Chicago  had  been  searched  and  the 
release  could  not  be  found;  that  the  release  never  was  in 
his  office  at  Portland,  and  the  parties  who  handled  the  way- 
bill of  plaintiff's  goods  said  there  was  no  release  attached 
to  it  when  it  reached  its  destination.  The  defendant  then 
offered  the  deposition  of  the  agent  at  Nunica  to  prove  the 
contents  of  the  release,  but  the  court  refused  to  admit  second- 
ary evidence  of  its  contents,  to  which  ruling  defendant  duly 
excepted,  and  assigns  the  same  as  error  on  this  appeal. 

X  N.  Teal,  and  Sanderson  Reed,  for  Respondent. 

Dolph,  Bellinger,  Mallory  &  Simon,  for  Appellant. 

Bean,  J. — By  section  691,  HilPs  Code,  it  is  provided  that 
"there  shall  be  no  evidence  of  the  contents  of  a  writing 
other  than  the  writing  itself,  except  in  the  following 
cases:     *     *     * 

"  2.  When  the  original  cannot  be  produced  by  the  party 
by  whom  the  evidence  is  offered,  in  a  reasonable  time,  with 
proper  diligence,  and  its  absence  is  not  owing  to  his  neglect 
or  default."  *  *  *  rpj^jg  section  is  a  declaration  of  the 
common  law  rule.  The  theory  upon  which  secondary  evi- 
dence of  the  contents  of  a  writing  is  admitted  is  that  the 
original  writing  cannot  be  produced  by  the  party  by  whom 
the  evidence  is  offered  within  a  I'easonable  time  by  the 
exercise  of  reasonable  diligence.  The  question  is  always 
one  of  diligence  in  the  efibrt  to  procure  the  original.  No 
precise  rule  has  been  or  can  be  laid  down  as  to  what  shall 
be  considered  a  reasonable  effort,  but  the  party  alleging  the  loss 
or  destruction  of  the  document  is  expected  to  show  "that  he  has 
in  good  faith  exhausted  in  a  reasonable  degree  all  the  sources 
of  information  aud  means  of  discovery  which  the  nature  of  the 
case  would  naturally  suggest,  and  which  were  accessible  tc 
him."  (1  Greenleaf  on  Ev.  §  658;  Simpson  v.  Doll,  3  Wall. 
460;  Johnson  v.  Aimxcine,  42  N.  J.  L.  451,  36  Am.  Rep.  527; 
Kckey  V.  Ilanmer,  18  Conn.  310.)  Thus  in  Mariner  v.  Saun^ 
ders,  5  Gilm.  117,  the  court  says:   "From  the  nature  of  the 
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subject,  there  is  some  difficulty  in  laying  down  a  general 
rule  defining  th^  extent  and  vigilance  of  the  search  which 
a  party  must  make  before  the  court  may  conclude  that  the 
paper  is  destroyed  or  lost.  As  a  general  rule,  however,  we 
may  say  that  when,  from  the  ownership,  nature  or  object  o 
a  paper,  it  has  properly  a  particular  place  of  deposit,  or 
where  from  the  evidence  it  is  shown  to  have  been  in  a  par- 
ticular place  or  in  particular  hands,  then  that  place  must  be 
searched  by  the  witness  proving  the  loss,  or  the  person  pro- 
duced into  whose  hands  it  has  been  traced.  The  extent  of 
the  search  to  be  made  in  such  place  or  by  such  person  must 
depend  in  a  great  degree  upon  the  circumstances.  Ordi- 
narily, it  is  not  sufficient  that  the  paper  is  not  found  in  its 
usual  place  of  deposit,  but  all  papers  in  the  office  or  place 
should  be  examined.  On  the  whole,  the  court  must  be 
satisfied  that  the  paper  is  destroyed  and  cannot  be  found. 
It  is  true,  the  party  need  not  search  every  possible  place 
where  it  might  be  found,  for  then  the  search  might  be  inter- 
minable, but  he  must  search  every  place  where  there  is  a 
reasonable  probability  that  it  may  be  found.*'  This  rule  is 
founded  on  reason  and  justice,  and  to  require  any  less 
degree  of  diligence  would  be  to  defeat  the  object  of  reducing 
agreements  to  writing.  As  was  said  in  Rankin  v.  Orow,  19 
111.  629:  "The  party  wishing  to  avail  himself  of  the  benefit 
of  such  secondary  evidence  should  be  required  to  make  at 
least  the  same  eflFort  that  it  is  expected  the  party  would  make 
if  he  were  to  lose  the  benefit  of  the  evidence  if  the  instru- 
ment were  not  found." 

The  degree  of  diligence  which  shall  be  considered  neces- 
sary, in  any  case,  will  depend  upon  the  character  and 
importance  of  the  document,  the  purposes  for  which  it  is 
expected  to  be  used,  and  the  place  where  a  paper  of  that  kind 
may  naturally  be  supposed  to  be  found.  If  the  document 
be  a  valuable  and  important  one,  which  the  owner  would  be 
likely  to  preserve,  a  more  diligent  search  will  be  required 
than  if  the  document  is  of  little  or  no  value.  The  purposes 
for  which  it  is  proposed  to  use  it  on  the  trial  will  also  have 
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an  important  bearing  in  determining  the  degree  of  diligence 
required.  If  the  cause  of  action  or  defense  is  founded  on  the 
supposed  writing,  the  party  ofiTering  the  evidence  will  be 
required  to  show  a  greater  degree  of  diligence  in  the  attempt 
to  produce  the  original  than  if  it  is  desired  to  be  used  as 
evidence  in  some  collateral  matter.  The  proof  of  search  and 
proof  of  loss  required  is  always  proportionate  to  the  character 
and  value  of  the  paper  supposed  to  be  lost  {American  Ltfe 
Ins.  Co.  V.  Rosenagle,  77  Pa.  St.  507.) 

The  existence  and  contents  of  the  supposed  contract,  as 
well  as  the  claim  of  defendant  based  upon  it,  is  denied  by 
the  plaintiflF  in  the  case  at  bar.  The  issue  thus  being  joined, 
its  execution  and  contents  were  very  material  to  defendant 
in  establishing  its  defense.  Indeed,  defendant  seeks  to 
exempt  itself  from  liability  solely  by  reason  of  this  contract. 
It  admits  having  received  as  a  common  carrier  plaintiff's 
goods,  and  that  while  in  its  possession  they  were  destroyed, 
but  it  seeks  to  escape  liability  by  virtue  of  this  contract.  It 
then  became  of  the  utmost  importance  to  both  plaintiff  and 
defendant  that  the  original  contract,  if  such  a  contract  was 
made  at  all,  be  produced  on  the  trial,  so  that  there  might 
be  no  controversy  as  to  its  contents,  and  that  the  court  might 
declare  its  legal  effect  to  the  jury.  Before  defendant  should 
be  permitted  to  give  secondary  evidence  of  its  contents,  it 
should  prove  that  it  had  exercised  the  utmost  diligence  to 
procure  the  original  {Smiih  v.  Cox,  9  Or.  327),  and  this  it 
failed  to  do.  No  competent  evidence  whatever  was  offered 
to  prove  any  search  in  the  office  of  the  traffic  manager 
at  Chicago,  where*  it  was  shown  the  document  was  most 
likely  to  be  found.  All  that  the  witness  Watts  said  about 
the  supposed  search  was  clearly  hearsay  and  incompetent 
evidence.  (Lawrence  v.  Pulton^  19  Cal.  683.)  It  did  not  in 
any  way  tend  to  prove  that  any  effort  had  been  made  in 
the  Chicago  office  to  find  the  original  paper.  The  testimony 
of  the  traffic  manager,  or  some  person  in  his  office  having 
the  custody  of  such  papers,  should  have  been  had,  or  some 
proper  effort  made  to  obtain  it^  Ahowing  what  e£brt,  if  any. 
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had  been  made  to  find  the  original.  Indeed,  counsel  for 
defendant  did  not  seriously  contend  that  it  had  brought 
itself  within  the  rule  concerning  the  admission  of  secondary 
evidence,  if  proof  of  the  loss  of  the  original  is  required,  but 
he  claimed  that  all  that  was  necessary  for  defendant  to  do 
was  to  show  that  the  original  was  in  the  possession  of  a 
person  outside  of  this  state,  and  that  no  further  proof  was 
required.  That  when,  it  showed  that  the  original  contract 
was  in  Chicago,  it  was  entitled  to  give  secondary  evidence 
of  its  contents  without  further  proof,  and  in  support  of  his 
position  cites  the  following  authorities:  Burton  v.  Driggs, 
20  Wall  134;  Gordonv.  Searing,  8  Cal,  49;  BeaUiev.Hilliardy 
55  N.  H.  428;  Brovm  v.  Wood,  19  Mo.  475;  Shepard  v. 
Giddings,  22  Conn.  282;  Ralph  v.  Brovm,  3  Watts  &  S.  395; 
Gordcm  v.  Ttoeedy,  74  Ala.  232,  49  Am.  Rep.  813.  The  broad 
doctrine  is  stated  in  these  authorities  that  if  books  or  papers 
necessary  as  evidence  in  a  court  in  one  state  be  in  the  possession 
of  a  person  living  in  another  state^  secondary  evidence  without 
further  showing  may  be  given  to  prove  the  contents  of  such 
papers.  As  we  have  already  said  in  effect,  each  case  must 
largely  depend  on  its  own  particular  circumstances  as  to 
what  showing  is  sufficient  in  order  to  admit  secondary 
evidence  of  the  contents  of  a  writing,  and  the  language 
used  in  the  cases  above  cited  must  be  interpreted  in  the 
light  of  the  facts  of  each  case.  None  of  these  cases  goes  so 
far  as  to  hold  that  where  a  defendant  relies  upon  the  con- 
tents of  a  writing  to  exempt  himself  from  liability,  and 
both  the  execution  and  contents  of  the  supposed  writing  are 
denied,  and  the  alleged  writing  is  shown  to  be  in  the  posses- 
sion of  a  person  outside  of  the  state,  that  secondary  evidence 
of  the  contents  of  such  writing  is  admissible  unless  an  effort 
is  made  to  produce  it.  And  besides,  the  doctrine  stated  in 
these  authorities  is  denied  by  authorities  of  equal  weight, 
and  even  by  some  of  the  same  courts.  Thus  in  Turner  v. 
YaieSf  16  How.  14,  it  was  held  that  proof  that  an  invoice  of 
goods  was  in  London  was  not  a  sufficient  showing  to  admit 
secondary  evidence  of  its  contents  in  the  circuit  court  of  the 
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United  States  for  the  district  of  Maryland,  the  court  saying: 
"If  the  paper  was  in  the  hands  of  the  consignees  in  London, 
secondary  evidence  was  not  admissible.  If  as  parties,  they 
were  entitled  to  notice  to  produce  the  paper;  if  as  third 
persons,  their  depositions  should  have  been  taken,  or  some 
proper  attempt  made  to  obtain  it."  {Wood  v.  Cullen,  13 
Minn.  394;  DickiTisoii  v.  Breeden,  25  111.  186;  McOregor  v. 
Montgomery,  4  Pa.  St.  237;  Wharton  on  Ev.  §  130.)  The 
rule  laid  down  in  the  authorities  just  cited  we  think  is 
founded  on  reason  and  justice  and  imposes  no  hardship 
on  the  defendant.  By  defendant's  own  showing,  the  last 
known  place  of  deposit  of  the  contract  it  claims  plaintiff 
executed  was  in  the  oflBce  of  the  traflBc  manager  in  Chicago, 
and  the  law  provides  an  easy  and  simple  method  of  taking 
the  deposition  of  a  witness  residing  out  of  the  state,  and 
his  deposition  should  have  been  taken,  or  some  proper  effort 
made  to  obtain  it.  The  fact  that  the  person  to  whose  posses- 
sion the  paper  was  traced  resided  out  of  the  state,  did  not 
excuse  defendant  from  a  diligent  effort  to  procure  it. 
Judgment  of  the  court  below  is  therefore  affirmed. 
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[Filed  April  S,  1891.] 

A.  PILZ  V.  W.  M.  KILLINGSWORTH  et  al. 

Laborer's  Lien— Grading  Cmr  Lot.— When  a  pereon  is  employed  by  the  owner  of  a 
lot  In  an  incorporated  city  to  grade,  fill  in,  or  otherwise  improve  the  same,  and  he 
employs  laborers  to  assist  him  in  performing  the  work,  the  serrices  of  such  laboren 
will  be  considered  as  having  been  rendered  at  the  request  of  the  owner,  within 
the  meaning  of  section  8676,  Hill's  (^ode. 

Lot  Defined.— a  lot,  within  the  meaning  of  section  3676,  Hill's  Ck>de,  is  evidently  not 
to  be  understood  as  synonymous  with  tract  or  parcel,  but  in  the  sense  of  a  city  lot, 
aa  bounded  and  described  on  the  recorded  plats  of  the  city,  or  as  subdivided  and 
bounded  by  conveyances  of  the  owners  thereof,  or  by  other  acts  done  by  themselves 
or  the  city  authorities,  in  exercising  the  right  of  eminent  domain  in  opening  and 
establishing  streeU. 

F0BECLO6UBB— AVERirxNTS  OF  NOTICE  OF  LiEN.— It  must  affirmatively  appear  from 
the  complaint,  in  a  suit  to  foreclose  a  mechanic's  or  laborer's  lien,  that  the  notice 
filed  contained  all  the  essential  provisions  required  by  statute. 

Multnomah  county :  L.  B.  Stearns,  Judge. 

Defendant  appeals.    Reversed. 

This  is  a  suit  to  foreclose  a  mechanic's  lien  alleged  to  exist 
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in  favor  of  respondent  and  several  other  persons  for  clearing 
a  tract  of  land  within  the  corporate  limits  of  the  city  of 
Albina.  The  complaint  alleges,  for  first  cause  of  suit,  that 
defendant  Killingsworth  is  the  owner  of  a  certain  tract  of 
land  in  the  corporate  limits  of  the  city  of  Albina,  which  is 

particularly  described;  that  on  the day  of ,18 — , 

the  true  date  of  which  is  to  plaintiflF  unknown,  the  defend- 
ant Killingsworth  duly  made  and  entered  into  a-con tract  with 
the  defendant  Vennigerholz  to  clear,  improve  and  grade 
the  land  above  described;  that  during  the  year  1890  the 
said  defendant  Vennigerholz  employed  this  plaintiflF  to  do 
work  and  labor  for  him  on  said  land,  under  said  contract, 
and  this  plaintiff  performed  work  and  labor  under  said 
employment  for  the  period  of  27 J  days  at  the  agreed  price 
of  $1.75  a  day,  amounting  in  the  aggregate  to  the  sum  of 
$47.68;  that  no  part  of  said  sum  has  been  paid,  and  there  is 
now  due  and  owing  to  plaintiflF  therefor  the  sum  of  $45.93; 
that  on  the  20th  day  of  June,  1890,  plaintiflF  duly  made  out 
and  filed  in  the  oflSce  of  the  recorder  of  conveyances  for 
Multnomah  county,  Oregon,  his  notice  that  he  intended  to, 
and  did,  hold  a  lien  upon  the  land  above  described  to  secure 
the  payment  of  said  sum;  that  said  lien  was  so  filed  within 
thirty  days  after  plaintiflF  ceased  to  do  work  under  said  con- 
tract, and  was  duly  recorded  at  page  119  of  Book  B  of 
Records  of  Mechanics'  Liens  for  Multnomah  county,  Oregon, 
where  the  same  has  ever  since  remained  of  record  and  unsat- 
isfied; and  there  is  now  due  and  owing  to  plaintiflF  the  sum 
of  $45.93,  the  payment  of  which  is  secured  by  said  lien, 
together  with  interest  from  the  date  of  said  lien;  and  that 
$10  is  a  reasonable  attorney's  fee  for  foreclosing  said  lien 
and  plaintiflF  paid  $1  for  the  recording  of  said  lien.  Ti^e 
remaining  causes  of  suit  are  mere  repetitions  of  the  first, 
except  as  to  names  and  amounts.  Defendant  demurred  to 
the  complaint,  because  it  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  suit;  which  being  overruled,  and  defendant 
declining  to  answer  further,  a  decree  was  entered  foreclosing 

XX0B.-3& 
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the  liens  and  ordering  the  sale  of  the  property,  and  hence 
this  appeal. 

Sears  &  Beach,  for  Appellant 

Moreland  &  Masters,  for  Respondent 

Bean,  J. — By  section  3676,  Hill's  Code,  it  is  provided  that 
"any  person  who  shall,  at  the  request  of  the  owner  of  any 
lot  in  any  incorporate  city  or  town,  grade,  fill  in,  or  other- 
wise improve  the  same,  or  the  street  in  front  of  or  adjoining 
the  same,  shall  have  a  lien  upon  such  lot  for  his  work  done 
and  materials  furnished  in  grading,  filling  in,  or  otherwise 
improving  the  same;  and  all  the  provisions  of  this  act 
respecting  the  securing  and  enforcing  of  mechanics'  liens 
shall  apply  thereto."  The  lien  in  this  case  is  claimed  by 
virtue  of  the  provisions  of  this  section  of  the  statute.  The 
contention  of  defendant  is  that  the  complaint  does  not  state 
facts  sufiicient  to  bring  the  case  within  this  provision  of  the 
law,  because  (1)  it  does  not  appear  that  the  work  was  done  at 
the  request  of  the  owner  of  the  property;  and  (2)  that  the 
property  described  in  the  complaint  is  not  a  lot,  within  the 
meaning  of  this  section. 

It  appears  that  defendant  made  a  contract  with  Venniger- 
holz  to  clear,  improve  and  grade  this  property.  This 
authorized  the  latter  to  do  all  acts  necessary  and  proper  to 
enable  him  to  fulfil  his  contract.  It  must  have  been  under- 
stood that  this  work  was  not  wholly  to  be  done  by  the 
contractor  with  his  own  hands.  He  was  fully  empowered 
to  employ  such  assistance  as  might  be  necessary  to  enable 
him  to  complete  his  contract.  The  consent  of  the  owner  to 
the  e\nployment  of  laborers  by  the  contractor  is  a  necessary 
and  inevitable  implication  from  the  contract  under  which 
the  work  was  done.  We  think  a  fair  and  reasonable  con- 
struction of  the  section  under  consideration  is,  that  when  a 
person  is  employed  by  the  owner  of  a  lot  in  an  incorporated 
city  or  town,  to  grade,  fill  in,  or  otherwise  improve  the  same, 
and  he  employs  laborers  to  assist  him  in  performing  the 
work,  that  the  services  of  such  laborers  must  be  considered 
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as  having  been  rendered  at  the  request  of  the  owner,  within 
the  meaning  of  section  3676.  {Parker  v.  Bdl,  7  Gray,  429 ; 
Sweet  V.  James,  2  R.  I.  270;  Weeks  v.  WalcoU,  15  Gray,  54; 
Clark  V.  Kingsley,  8  Allen,  543.)  This  construction  is  con- 
firmed by  the  latter  clause  of  the  section,  which  is  that  "all 
the  provisions  of  this  act  respecting  the  securing  and  enforc- 
ing of  mechanics'  liens  shall  apply  thereto."  Section  3669 
of  the  Code,  which  is  section  1  of  the  act,  makes  every  con- 
tractor, sub-contractor,  etc.,  having  charge  of  the  construction, 
etc.,  of  any  building  or  other  improvement,  the  agent  of  the 
owner  for  the  purposes  of  the  act;  so  that  any  work  done  at 
the  request  of  the  contractor  is  deemed  to  be  done  at  the 
request  of  the  owner.  The  evident  intention  of  the  legisla- 
ture was,  by  the  latter  clause  of  section  3676,  to  make  the 
provisions  of  section  3669,  so  far  as  it  made  the  contractor 
the  agent  of  the  owner,  applicable  to  liens  for  grading,  filling 
in,  or  otherwise  improving  any  lot  in  an  incorporated  city 
or  town.  The  object  and  purpose  of  the  act  is  to  protect 
those  persons  who,  by  their  labor,  skill,  or  material,  have 
contributed  to  the  enhancement  in  value  of  the  owner's 
property,  and  this  object  should  be  kept  in  view  in  inter- 
preting the  language  used.  The  word  securing,  as  used 
in  section  3676,  must,  we  think,  be  held  as  applicable  to  the 
creation  of  the  lien,  and  not  to  its  protection,  as  contended 
for  by  appellant.  The  legislature  having  made  all  the 
necessary  provisions  in  section  1  for  securing  the  lien, 
deemed  it  unnecessary  to  repeat  them  again  in  section  8,  but 
simply  made  them  applicable  by  a  general  provision. 

The  right  to  a  lien  is  in  derogation  of  the  common  law, 
and  can  only  be  established  by  a  clear  compliance  with  the 
requirements  of  the  statute.  The  right  is  conferred  by  stat- 
ute, and  the  party  claiming  such  lien  must  show  a  substan- 
tial compliance  with  the  statute,  and  by  his  complaint  must 
bring  himself  within  its  provisions.  {Allen  v.  JBau^,  19  Or. 
188;  Kneel.  Mech.  Liens,  221.) 

The  complaint  in  this  case  does  not  allege  that  the  prop- 
erty therein  described  is  a  lot  within  Albina,  but  describes 
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the  same  by  metes  and  bounds,  without  stating  the  quantity, 
although  on  the  argument  it  was  assumed  that  it  ccntained 
ten  acres.  The  mere  fact  that  property  may  be  within  an 
incorporated  city  or  town  is  not  sufficient  to  subject  it  to  a 
lien  for  labor  bestowed  in  grading,  clearing  or  improving 
the  same.  In  addition  to  being  within  the  corporation  it 
must  be  a  lot.  The  word  lot,  when  applied  to  real  estate,  is 
indefinite  in  its  dimensions,  but  is  a  portion  of  land  that 
has  been  set  off  or  allotted,  whether  great  or  small.  There 
is  no  definite  and  fixed  meaning  to  the  word  which  is  appli- 
cable to  all  cases  alike.  What  would  be  deemed  a  lot  of  land 
in  the  country  would  not  be  so  considered  in  a  city  or  town. 
Its  ordinarily  accepted  meaning,  when  applied  to  property 
within  an  incorporated  city  or  town,  is  evidently  not  to  be 
understood  as  synonymous  with  the  word  tract  or  parcel, 
but  in  the  sense  of  a  city  lot,  as  bounded  and  described  on 
the  recorded  plats  of  the  city,  or  as  subdivided  and  bounded 
by  conveyances  of  the  owners  thereof,  or  by  other  acts  done 
by  themselves  or  the  city  authorities  in  exercising  the  right 
of  eminent  domain  in  opening  and  establishing  streets.  It 
must  be  property  so  situated  and  subdivided,  with  reference 
to  streets,  as  to  have  impressed  upon  it  the  character  of 
urban,  as  contradistinguished  from  rural,  use.  {City  of  Emus- 
mile  V.  Page,  23  Ind.  525;  Collins  v.  City  of  New  Albany,  59 
Ind.  390;  Fitzgerald  v.  Thomas,  61  Mo.  499;  Gardner  y.Eber- 
Iiart,  82  III  316;   Wilson  v.  Proctor,  28  Minn.  13.) 

The  legislature  must  have  intended  to  use  the  term  lot  in 
the  sense  of  a  city  as  contradistinguished  from  a  rural  lot, 
for  it  is  provided  that  such  lot  must  be  within  an  incor- 
porated city  or  town,  and  that  a  lien  may  be  had  on  the  lot 
for  grading,  filling  in  or  otherwise  improving  the  street  in 
front  of  the  same.  The  including  of  wild  or  farming  land 
within  the  corporate  limits  of  a  city  would  not  make  such 
land  a  lot  within  the  meaning  of  the  law,  nor  could  a 
laborer  claim  a  hen  thereon  for  work  done  in  grading  or 
improving  the  same.  The  complaint  in  this  suit  does  not 
allege  that  the  property  upon  which  it  is  sought  to  hold  a 
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lien  is  in  any  sense  a  city  lot,  nor  does  it  allege  anything 
from  which  the  court  can  infer  that  it  is  anything  more 
than  a  ten-acre  tract  of  land  which  is  within  the  corporate 
limits  of  the  city,  and  this,  we  have  already  said,  is  not 
suflBcient  to  give  plaintiff  a  lien  upon  the  land  for  the  value 
of  his  labor.  Until  plaintiff  shall,  by  the  allegations  of  his 
complaint,  bring  the  case  within  the  provisions  of  the  law, 
his  complaint  will  be  vulnerable  to  a  demurrer. 

There  is  yet  anotlier  fatal  objection  to  the  complaint  here. 
The  only  averment  of  the  filing  of  the  notice  required  by 
law  is  that  it  was  duly  made  out  and  filed.  This  is  but  a 
conclusion  of  law  and  is  clearly  insufficient.  It  must  affirm- 
atively appear  from  the  complaint  that  the  notice  filed 
contained  all  the  essential  provisions  required  by  statute; 
that  it  was  proper  in  form,  verified  as  required,  and  filed 
within  the  time  prescribed.  {Hallagan  v.  Herbert,  2  Daly, 
253;  Gault  v.  Soldani,  34  Mo.  150;  Jones'  Liens,  §§  1588, 
1589;  Kneel.  Liens,  §  202;  Estee's  PI.  (Pom.  Ed.)  §  2344.) 

The  decree  of  the  court  below  must  therefore  be  reversed^ 
and  the  cause  remanded  with  directions  to  sustain  the 
demurrer. 


LFlled  April  0,  1891.1 

STATE  OF  OREGON  v.  FRANK  JARVIS. 

SviDVNCE— RAPi^lNCBST.^On  the  trial  of  a  defendant  charged  with  the  crim«  ef 
incest,  it  is  error  to  admit  evidence  tending  to  prove  him  guilty  of  rape. 

iKCEsr— Rape.— Under  section  1873,  Hill's  Code,  the  crime  of  rape  by  forcible  raviBli- 
ment  and  incest  cannot  be  committed  by  the  Rame  act.  Rape  la  accomplished  by 
the  impelling  will  of  one  person,  and  incest  by  the  concurrent  assent  of  two. 

INDICFMENT  FOB  I^XEST— pROOF  OF  Rape.— Where  the  evidence  discloses  that  defend- 
ant committed  the  crime  of  rape,  he  cannot  be  convicted  under  an  iudiotment 
charging  the  crime  of  incest. 

Incest— Indictment,  Form  of.— An  Indictment  under  the  statute  of  this  state  for  the 
crime  of  incest  should  allege  that  the  act  charged  was  the  Joint  act  of  both  parties. 

Multnomah  county:  L.  B.  Stearns,  Judge. 
Defendant  appeals.    Reversed. 

The  defendant  was  indicted,  tried  and  convicted  of  the 
crime  of  incest,  alleged  to  have  been  committed  with  his 
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daughter  Josephine  Ross,  on  the  15th  day  of  April,  1889,  in 
Multnomah  county,  Oregon. 

Alfred  R  Sears,  for  Appellant 

TF.  T,  Hume,  for  Respondent 

Bean,  J. — In  State  v.  Jarvis,  18  Or.  360,  this  defendant  had 
been  convicted  of  incest  under  an  indictment  charging  him 
with  both  the  crimes  of  rape  and  incest,  but  this  court 
reversed  the  judgment  on  the  ground  that  the  conviction  was 
had  on  the  uncorroborated  testimony  of  the  prosecutrix,  who 
was  an  accomplice  in  the  commission  of  the  crime.  After  the 
case  was  remanded  to  the  court  below,  it  would  seem  another 
indictment  was  found  against  the  defendant,  charging  him 
with  the  crime  of  incest  alone,  upon  which  he  was  tried  and 
convicted,  from  which  he  appeals.  The  first  assignment  of 
error  necessary  to  notice  is  in  th^  admission  of  the  testimony 
of  Mrs.  Dr.  Murray.  The  testimony  of  this  witness  was  to  the 
eflFect  that  three  or  four  or  five  years  before  the  trial  in  the 
court  below,  she  was  consulted  professionally  by  the  prosecu- 
trix, whom  on  an  examination  she  found  suffering  from  some 
irritation  of  the  vagina  caused  by  some  recent  violence. 
This  evidence  was  clearly  irrelevant  It  did  not  in  any  way 
tend  to  prove  the  guilt  of  this  defendant  It  is  possible  the 
evidence  might  have  been  competent  had  the  charge  against 
defendant  been  rape  and  not  incest  It  could  only  be  com- 
petent under  the  theory  that  the  prosecutrix  had  been 
forcibly  ravished,  but  when,  as  in  this  case,  the  crime 
charged  is  incest,  it  could  in  no  way  tend  to  prove  that 
defendant  was  guilty  as  charged.  Rape  and  incest  are  two 
distinct  crimes,  and  what  would  be  competent  evidence  in 
the  one,  would  not  in  the  other.  What  has  already  been 
said  requires  the  reversal  of  this  case,  but  there  was  another 
question  raised  in  the  argument,  which  it  is  proper  for  us  to 
consider,  in  view  of  the  probability  of  another  trial  in  the 
court  below. 

In  the  case  of  the  State  v.  Jarvis,  supra,  in  which  this 
appellant  was  defendant,  it  was  held  that  "in  a  trial  for  the 
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crime  of  incest,  the  party  to  the  crime  not  on  trial  is  an 
accomplice,  and  the  other  party  cannot  be  convicted  on  her 
evidence,  unless  she  be  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  commission  of 
the  crime." 

It  is  admitted,  in  the  case  at  bar,  that  the  conviction  was 
had  upon  the  uncorroborated  testimony  of  the  prosecutrix, 
but  it  is  sought  to  avoid  the  rule  announced  in  the  case 
above  cited,  by  claiming  that  she  was  compelled  by  force 
and  threats  to  submit  to  the  embraces  of  defendant,  and 
was  not,  therefore,  a  willing  participant  in  the  commission 
of  the  crime,  and  not  an  accomplice.  The  prosecutrix 
testified  that  the  incestuous  intercourse  commenced  in  1884, 
when  she  was  16  years  old,  and  continued  as  often  as  twice 
a  week  and  sometimes  oftener  until  April,  1889;  that  at  no 
time  did  she  willingly  consent,  but  was  compelled  by  force 
to  submit;  that  at  one  time  defendant  pointed  a  pistol  at 
her  and  said  he  would  kill  her  if  she  refused;  at  another 
time  he  threatened  her  with  an  ax ;  and  at  another,  with  a 
board;  that  she  did  not  complain  to  any  one  because 
defendant  said  he  would  shoot  her  if  she  told  anybody  about 
the  matter.  It  was  argued  for  the  appellant  that  the  crime 
of  incest  requires  the  concurring  assent  of  both  parties,  and 
that  under  the  facts  in  this  case  defendant  was  guilty  of 
rape,  if  guilty  of  any  crime,  and  could  not  be  convicted  of 
the  crime  of  incest.  The  crime  of  incest  was  not  indictable 
at  common  law,  but  is  so  only  by  statute.  (4  Bl.  Com.  64; 
Bishop  on  Stat.  Cr.  §  728.)  To  the  statute  alone,  then,  must 
we  look  for  a  definition  of  the  crime  and  for  a  solution  of 
the  question  in  this  case.  By  section  1873,  HilPs  Code,  it  is 
provided:  "If  any  persons  being  within  the  degrees  of 
consanguinity  within  which  marriages  are  prohibited  by 
law,  shall  intermarry  with  each  other,  or  shall  commit 
adultery  or  fornication  with  each  other,  such  persons  or 
either  of  them,  upon  conviction  thereof,  shall  be  punished," 
etc.  It  will  be  noticed  that  the  language  of  the  statute  is 
"  with  each  other,"  which  necessarily  implies  a  concurrent 
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act,  and  the  conseut  of  both  parties.  If  one  of  the  parties 
is  compelled  by  force  to  submit  to  the  act,  there  can  be  no 
consent  of  such  party,  and  the  act  cannot  be  committed  with 
each  other,  as  declared  by  the  statute.  Similar  provisions 
in  the  statutes  of  sister  states  have  been  construed  by  the 
courts,  and  the  overwhelming  weight  of  authority  is  in  favor 
of  the  construction  above  indicated.  Thus  in  People  v. 
JennesSy  5  Mich.  321,  it  is  said  by  Christiancy,  J.:  "This 
offense  (incest)  can  only  be  committed  by  the  concurrent  act 
of  two  persons  of  opposite  sexes;  and  the  assent  or  concur- 
rence of  the  one  is  as  essential  to  the  commission  of  the 
offense  as  that  of  the  other;  and  as  a  general  rule  both  must 
be  guilty  or  neither."  In  Delany  v.  People,  10  Mica.  241, 
the  information  was  based  on  a  statute,  the  language  of 
which  was  as  follows:  "If  any  man  and  woman,  not  being 
married  to  each  other,  shall  lewdly  and  lasciviously  associate 
and  cohabit  together,  every  such  person  shall  be  punished," 
etc.;  held  that  the  offense  was  joint  and  both  parties  must 
be  guilty  or  neither.  In  DeGroat  v.  People,  39  Mich.  124, 
under  a  statute  the  language  of  which  is  the  same  as  ours, 
it  was  held  that  conviction  could  not  be  had  unless  the  act 
was  by  concurrent  assent  of  both  parties. 

CooLEY,  J.,  speaking  for  the  court,  said:  "Fornication, 
when  the  element  of  near  relationship  makes  it  incest,  may 
be  an  offense  equally  detestable  and  heinous,  but  it  still 
lacks  the  distinguishing  characteristic  of  rape.  The  one  is 
accomplished  by  the  impelling  will  of  one  person,  and  the 
other  by  the  concurrent  assent  of  two."  In  Baumer  v.  StaU, 
49  Ind.  544, 19  Am.  Rep.  691,  the  statute  provided  "if  any  step- 
mother and  her  step-son  shall  have  sexual  intercourse  together,'* 
etc.^  and  it  was  held  that  the  act  must  be  joiut^  and  one  of  the 
parties  cannot  be  guilty  unless  the  other  is  also,  and  the 
acquittal  of  one  is  a  bar  to  the  trial  of  the  other.  So  in  State 
v.  ThoniaSy  53  Iowa,  214,  under  a  statute  which  provided 
that  "if  any  persons  within  the  prohibited  degrees  *  *  * 
carnally  know  each  other,  they  shall  be  deemed  guilty  of 
incest,"  it  was  held  that  the  crimes  of  rape  and  incest 
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cannot  be  committed  by  the  same  act;  the  consent  of  both 
parties  to  the  connection  being  necessary  to  constitute  the 
crime  of  incest  under  the  statute.  In  Yeoman  v.  State,  21 
Neb.  171,  the  statute  provided  that  "  persons  within  certain 
degrees,  who  shall  commit  adultery  or  fornication  with  each 
other,  shall  be  punished,"  etc.,  it  was  held  that  one  of  the 
parties  might  be  indicted  alone,  but  the  court  said:  "It  is 
true  that  both  must  be  guilty,  that  the  intermarriage,  cohabi- 
tation, adultery  or  fornication  must  6e  by  a  union  of  minds  as 
well  as  of  actions."  In  State  v.  Mis,  74  Mo.  385,  41  Ara.  Rep. 
321,  it  was  held  that  where  the  evideuoe  proves  the  crime  of  rape, 
the  party  cannot  be  convicted  of  the  crime  of  incest.  So  in 
People  V.  Harridan,  1  Park.  Cr.  R.  344,  it  was  held  under  a 
statute  similar  to  ours,  that  when  the  illicit  connection  is 
accomplished  by  force,  the  defendant  cannot  be  convicted  of 
incest,  but  only  of  rape.  In  Noble  v.  Stale,  22  Ohio  St.  545, 
by  way  of  argument,  it  is  said:  "The  crime  of  incest  is 
committed  by  two  willing  parties."  A  doctrine  contrary  to 
that  laid  down  in  the  authorities  before  referred  to,  has  been 
held  in  Mercer  v.  The  State,  17  Tex.  App.  452,  and  People  v. 
Barnes  (Idaho),  9  Pac.  Rep.  532.  The  Texas  case  is  based 
upon  former  decisions  of  the  same  court  and  one  Michigan 
nisi  prius  case,  which  has  been  repudiated  by  the  court  of 
last  resort  of  that  state,  as  we  have  already  seen.  The  Idaho 
case  is  not  in  point  in  the  case  before  us.  The  statement  of 
the  law  as  given  in  Vol.  10,  Am.  &  Eng.  Ency.  of  Law,  341, 
is  not  believed  to  be  supported  by  the  weight  of  authority. 
The  only  cases  cited  as  authority  for  the  statement  are  the 
Texas  and  Michigan  nisi  prius  cases,  above  referred  to,  and 
Norton  v.  State,  106  Ind.  163,  which  was  under  a  statute 
wholly  different  from  ours,  while  none  of  the  adjudged  cases 
announcing  a  contrary  doctrine  is  cited  except  People  v. 
Harridan,  supra.  We  think  the  decided  weight  of  authority 
is,  that  under  a  statute  like  ours,  the  crimes  of  rape,  by 
forcible  ravishment,  and  incest  cannot  be  committed  by  the 
same  act,  but  that  of  incest  requires  the  concurrii.,^  assent 
of  both  parties.  We  do  not  desire  to  be  understood  as  holding 


442 


State  op  Oregon  v.  Myeks  et  al.    [Sup.  Ct 


Pointi  decided. 


it  necessary  that  both  parties  must  be  guilty  of  the  crime  of 
incest  before  the  guilty  one  can  be  punished.  That  question 
is  not  before  us,  and  it  will  be  time  enough  to  decide  it  when 
presented.  Possibly  if  the  assent  of  one  party  was  induced 
by  fraud  or  deception,  the  party  perpetrating  the  fraud  might 
be  guilty  of  incest,  while  the  innocent  party  would  not,  or 
one  party  might  be  ignorant  of  the  relationship,  while  the 
other  had  full  knowledge  of  it,  and  so  other  circumstances 
might  arise  under  which  one  party  would  be  guilty  and  the 
other  innocent.  In  the  case  before  us,  the  defendant  accom- 
plished his  purpose,  either  by  the  consent  of  the  prosecutrix 
or  by  force.  If  by  her  assent,  she  was  an  accomplice,  and  a 
conviction  could  not  be  had  on  her  uncorroborated  testimony 
{State  V.  Jarvis,  supra):  and  if  by  force,  the  crime  was  not 
incest,  and  the  conviction  cannot  stand. 

Counsel  for  appellant  contended  on  the  hearing  that  the 
indictment  is  insuflScient  in  not  alleging  that  the  illicit 
intercourse  was  by  the  concurring  assent  of  both  parties. 
This  question  seems  to  have  been  raised  in  this  court  for  the 
first  time  and  perhaps  the  indictment  is  sufficient  after 
judgment,  but  the  logical  conclusion  from  the  authorities 
heretofore  cited  with  approval  is  that  the  indictment  in  cases 
of  this  kind  should  allege  the  act  as  joint  since  it  is  only  by 
the  concurring  assent  of  both  parties  that  the  crime  can  be 
committed. 

The  judgment  of  the  court  below  is  therefore  reversed, 
and  the  cause  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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Jurisdiction— CouKTY  Roads. ^The  county  court,  in  exeicising  its  Jurisdiction  in 
laying  out  and  establishing  a  public  highway,  is  a  court  of  special  and  limited 
Jurisdiction,  and  the  necessary  jurisdictional  facts  must  appear. 

Presumption  of  Regularity.— It  is  only  when  such  courts  have  acquired  Jurisdictioii, 
that  the  same  intendments  obtain  in  favor  of  the  regularity  of  their  proceedlngi 
AS  prevail  in  courts  of  general  Jurisdiction. 
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OBfTBUCTiMO  HiOHWAT.— Where  a  party  was  ooDyicted  of  obstructing  a  pablic  high- 
way, and  the  record  of  its  laying  out  and  establishment  by  the  county  court  was 
insufficient  to  show  the  necessary  Jurisdictional  fiscts;  heUL,  that  the  Judgment  of 
oonyiction  must  be  reversed. 

Jackson  county :  L.  R.  Websteb,  Judge. 

Defendants  appeal.    Reversed. 

LoBD,  J. — The  defendants  were  indicted,  tried  and  con- 
victed for  obstructing  a  public  highway.  The  cause  was 
tried  by  the  court  without  the  intervention  of  a  jury  upon 
the  express  consent  by  stipulation  of  the  defendants,  and  no 
objection  is  urged  or  error  assigned  on  that  account.  The 
facts  stipulated  admit  that  the  defendants  did  cut  the  tree 
alleged  in  the  indictment,  and  that  thereby  it  became  an 
obstruction  to  the  alleged  highway;  that  the  defendant 
Myers  is  the  owner  of  the  land  covered  by  one-half  of  the 
width  of  said  highway  at  the  point  where  said  obstruction 
was  placed,  and  also  the  land  upon  which  said  tree  was 
growing  at  the  time  it  was  felled.  In  the  progress  of  the 
trial,  to  prove  the  public  highway  alleged,  the  state  offered 
in  evidence  the  record  of  the  county  court  for  the  location 
and  establishment  of  said  highway,  for  obstructing  which 
the  defendants  were  indicted.  To  the  introduction  of  this 
record  as  evidence  the  defendants  objected  for  various  reasons, 
namely,  there  was  no  sufficient  proof  of  posting  notices;  that 
the  petition  was  insufficient,  and  likewise  the  description  of 
the  proposed  highway;  that  no  plat  of  the  same  was  filed, 
as  required  by  law,  nor  any  order  of  the  county  court 
declaring  the  alleged  highway  to  be  a  county  road,  etc.;  but 
the  court  overruled  the  objections,  aud  received  the  record 
in  evidence.  As  this  record  involves  the  only  question 
necessary  to  be  considered,  it  is  sufficient  to  say  that  the 
court  found  among  other  things  that  the  county  court,  on 
the  day  specified,  had  ordered  the  alleged  public  highway 
opened  to  travel,  and  that  the  same  was  and  is  a  regularly 
laid  out  and  duly  established  public  highway  of  said  county, 
and  that  the  defendants  obstructed  said  highway  asset  forth 
in  the  indictment,  and,  as  a  conclusion  of  law  from  these 
facts,  that  the  defendants  were  guilty  as  charged,  and  sen- 
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tenced  them  to  pay  a  fine.  From  this  statement  it  will  be 
seen  that  the  defense  relied  upon  is,  that  the  road  set  forth 
in  the  indictment  is  not  a  lawfully  established  public  high- 
way, mainly  because  the  county  court  never  acquired  juris- 
diction to  make  it  one,  and  for  the  further  reason  that  there 
never  has  been  any  order  of  the  county  court  declaring  it  a 
public  highway. 

The  question  to  be  determined  is,  whether  the  record  of 
the  county  court  discloses  the  necessary  jurisdictional  facts  to 
show  that  the  road  alleged  to  have  been  obstructed  was  a 
legally  established  public  highway.  In  this  state  the  county 
court  in  exercising  its  jurisdiction  in  laying  out  and  establish- 
ing a  public  highway  is  to  be  regarded  as  a  court  of  special  and 
limited  jurisdiction,  and  that  the  necessary  jurisdictional 
facts  must  aflBrmatively  appear.  In  State  v.  Officer,  4  Or.  182, 
where  the  defendant  was  convicted  on  an  indictment  charg- 
ing him  with  having  obstructed  a  public  highway,  the 
question  raised,  like  the  one  at  the  bar,  was  whether  the 
record  of  the  county  court  disclosed  the  necessary  jurisdic- 
tional facts  to  entitle  it  to  be  read  in  evidence  to  prove  that 
the  road  charged  to  have  been  obstructed  was  a  legally 
established  public  highway,  and  as  the  question  to  be 
determined  involved  a  collateral  attack  upon  the  jurisdic- 
tion of  the  county  court,  it  was  deemed  necessary  to  consider 
the  character  of  such  court  from  a  constitutional  standpoint, 
and  the  result  reached  was  that  such  court,  so  far  as  it 
exercises  judicial  power,  as  a  board  of  county  commissioners, 
in  laying  out  and  establishing  public  highways,  was  a  court 
of  special  and  limited  jurisdiction,  and  the  record  offered  in 
evidence  being  insuflBcient  to  show  the  necessary  jurisdic- 
tional facts,  the  judgment  of  conviction  was  reversed.  In 
Bewley  v.  Graves,  17  Or.  282,  Strahan,  J.,  said:  "It  is 
settled  by  a  line  of  uniform  decisions  in  this  state  that  the 
county  courts,  when  they  exercise  the  power  of  laying  out 
roads,  are  courts  of  limited  and  inferior  jurisdiction." 
{Thompson  v.  Midtnomah  Co,  2  Or.  34;  Johns  v.  Marion  Co. 
4  Or.  4G;  C.  &  G.  Road  v.  Douglas  Co.  5  Or.  280.)    It  is  only 
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when  such  courts  have  acquired  jurisdiction,  or  jurisdiction 
has  attached,  that  the  same  intendments  obtain  in  favor  of 
the  regularity  of  their  proceedings  as  prevail  in  courts  of 
general  jurisdiction.  The  case  before  us  is  that  of  an 
adjacent  owner  of  land  prosecuted  for  obstructing  a  high- 
way, objecting  to  record  evidence  material  to  establish  the 
charge  against  him,  not  on  the  ground  of  irregularity 
merely,  in  the  proceedings  to  establish  the  alleged  highway, 
but  because  such  record  discloses  affirmatively  on  its  face 
that  the  court  was  without  authority  to  exercise  its  jurisdic- 
tion in  the  premises  to  lay  out  and  establish  such  highway. 
The  existence  of  a  road  as  a  highway  is  to  be  proven  by  the 
record  of  its  establishment  (Najjlor  v.  BeekSy  1  Or.  217);  and 
"  the  court  has  no  power  over  the  subject  until  a  petition  of 
the  prescribed  character  and  proof  of  notice  is  presented, 
and  it  is  necessary  that  the  record  should  show  affirmatively 
that  jurisdiction  has  been  thus  acquired  or  the  proceeding 
cannot  be  sustained."  It  thus  appears  that  the  jurisdiction 
of  the  county  court  in  laying  out  or  locating  a  county  road 
rests  upon  the  petition  and  the  proof  of  posting  notices,  and 
when  these  fall  short  of  the  requirements  prescribed  by  the 
statute,  the  court  does  not  acquire  jurisdiction,  and  the  pro- 
ceeding fails  for  the  want  of  it.  That  the  record  of  the 
proceedings  offered  in  evidence,  and  especially  as  to  the  proof 
of  posting  notices,  failed  to  disclose  the  necessary  jurisdic- 
tional facts  to  show  that  the  road  charged  to  have  been 
obstructed  was  a  legally  established  public  highway,  was  not 
gainsaid  or  questioned,  but  the  contention  of  the  prosecution 
was  that  under  the  peculiar  form  in  which  the  action  was 
tried  the  findings  of  fact  were  conclusive  upon  the  court  and 
not  subject  to  be  reviewed,  and  consequently  beyond  the 
reach  of  the  objection  urged.  But  this  is  not  so.  The  bill 
of  exceptions  discloses  that  the  objection  was  made  when 
the  record  of  the  court  was  offered  in  evidence,  and  the  court 
overruled  it,  necessarily  holding  that  it  exhibited  the  neces- 
sary jurisdictional  facts;  and  as  we  are  satisfied  within  the 
rulings  of  this  court  that  the  record  discloses  a  want  of  juris- 
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diction  and  is  insufficient  for  the  purposes  of  proof  offered, 
it  ought  to  have  been  rejected,  and  cannot  be  made  to 
sustain  the  finding  that  the  road  alleged  to  have  been 
obstructed  was  a  legally  laid  out  and  established  public 
highway.  Where  a  finding  is  excepted  to  as  being  without 
any  evidence  to  support  it,  and  that  fact  is  made  to  appear 
by  the  bill  of  exceptions  containing  all  the  evidence  upon 
that  point,  such  finding  will  be  disregarded.  This  was 
expressly  ruled  in  Hicklin  v.  McClear,  18  Or.  138,  Thayer, 
C.  J.,  saying :  "  If  the  findings  of  the  circuit  court  are  wholly 
unsupported  by  the  evidence,  and  that  fact  is  made  to  appear 
by  a  bill  of  exceptions  purporting  to  contain  all  the  evidence 
upon  the  point,  this  court  would  disregard  the  findings."  It 
is  where  there  is  some  evidence  having  a  tendency  to  sup- 
port the  finding  as  shown  by  the  bill  of  exceptions  that  the 
finding  is  to  be  regarded  as  conclusive  and  not  subject  to 
review.  Although  this  phase  of  the  case  was  argued  to  sus- 
tain the  finding  and  conviction,  it  is  clear  that  it  could  not 
avail,  for  the  reason  that  the  bill  of  exceptions  discloses  the 
evidence  upon  that  point,  which  shows  the  finding  is  wholly 
unsupported  by  the  evidence.  But  the  objection  to  the 
record  as  evidence  here,  was  taken  to  its  admission  for  the 
purposes  offered  precisely  a&  if  the  case  had  been  pending 
before  a  jury,  as  is  so  certified  to  us,  and  as  this  objection  is 
fatal  and  ought  to  have  been  sustained  the  case  properly 
ended  there,  and  with  it  the  contention  now  urged  for  the 
state,  which  has  likewise  been  shown  to  be  without  merit. 
In  whatever  view,  therefore,  the  case  may  be  considered 
by  this  record,  the  judgment  must  be  reversed. 


(Filed  April  6, 1891.] 
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^  ^J  Bsi.L  Estate  Broker— Power  to  Sell— Performance— Comxissions.— A  real  estate 
I  "'       ~[         broker  empowered  to  sell  real  property  for  a  commissioo.  performs  his  part  of  such 
44    585  contract  so  as  to  be  entitled  to  his  commission  when  he  brings  to  his  employer  a 

purchaser  able,  ready  and  willing  to  purchase  the  property  on  the  terms  and  con- 
ditions authorised  by  his  employer,  although  the  sale  may  not  be  completed 
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because  of  a  defect  in  the  tllle  shown  by  the  abstract  ftimlshed  by  the  seller  to 
such  proposed  purchaser. 
Fbincipal  and  Agent— EKTiBinT  or  TBANSACnoN— Aoceptancr.— A  principal  cannot 
accept  that  part  of  his  stent's  acts  which  are  to  his  advantage  and  reject  another 
part  of  his  acts  in  the  same  transacsion.  He  must  either  accept  or  reject  the  trans- 
action in  its  entirety. 

Jackson  county:  L.  R  Webstbb,  Judge. 

Plaintiff  appeals.    Reversed. 

The  questions  of  law  argued  on  this  appeal  arise  on  the 
findings  of  the  trial  court,  which  are  as  follows:  (1)  On  the 
17th  of  April,  1889,  the  plaintiff  and  defendants  made  an 
agreement  that  if  the  plaintiff,  who  was  a  real-estate  agent, 
would  sell  for  the  defendants  a  certain  tract  of  land  contain- 
ing two  hundred  and  fifty  acres  owned  by  them,  they  would 
pay  him  two  hundred  and  fifty  dollars  for  his  services  in 
making  such  sale.  There  was  no  time  stated  in  this  agree- 
ment wherein  this  sale  was  to  be  made.  (2)  On  the  17th  of 
April,  1889,  the  plaintiff  began  negotiations  with  one  E.  C. 
Kane  for  the  sale  of  said  land  to  him,  and  as  the  result  of 
said  negotiations  Kane  orally  agreed  to  purchase  the  land 
at  the  price  and  upon  the  terms  as  set  out  in  the  written 
agreement,  which  is  incorporated  in  the  third  finding  of 
facts  herein.  It  was  admitted  upon  the  trial  that  Kane  was 
able  to  purchase  this  land.  (3)  Plaintiff  prepared  a  written 
agreement  containing  the  terms  of  the  proposed  sale,  which 
the  defendant  signed.  Kane  did  not  sign  this  agreement, 
though  he  was  willing  to  do  so;  afterwards  thought  he  had 
signed  it,  and  it  was  through  an  oversight  and  for  no  other 
reason  that  he  did  not  sign  it.    The  agreement  is  as  follows: 

articles  op  agreement  for  warranty  deed. 
Articles  of  agreement,  made  this  17th  day  of  April,  in  the 
year  of  our  Lord  eighteen  hundred  and  eighty-nine  (1889), 
between  Chas.  G.  Rippey  and  Frank  Amy,  both  of  Central 
Point,  Jackson  county,  Oregon,  parties  of  the  first  part,  and 
E.  0.  Kane  of  Ashland,  Jackson  county,  Oregon,  party  of  the 
second  part,  witnesseth :  That  the  said  parties  of  the  first 
part  hereby  covenant  and  agree  that  if  the  party  of  the 
second  part  shall  first  make  the  payments  and  perform  the 
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covenants  hereinafter  mentioned,  on  his  part  to  be  made  and 
performed,  the  said  parties  of  the  first  part  will  convey  and 
assure  the  party  of  the  second  part  in  fee  simple,  clear  of  all 
incumbrances  whatsoever,  by  a  good  and  sufl5cient  warranty 
deed  and  abstract  of  title,  the  following  lot,  piece  or  parcel 
of  ground,  viz:  The  west  two  hundred  and  fifty  (250)  acres 
of  what  is  known  as  the  Watson  place,  and  situate  about 
one  mile  north  of  Central  Point,  Oregon,  and  further  described 
as  the  two  hundred  and  fifty  acres  lying  adjacent  to  the  rail- 
road track.  And  the  said  party  of  the  second  part  hereby 
covenants  and  agrees  to  pay  to  the  said  parties  of  the  first 
part  the  sum  of  forty  dollars  ($40)  per  acre,  and  is  to  take 
two  hundred  and  fifty  acres,  more  or  less,  according  to  the 
following  provisions,  viz:  If  there  be,  when  surveyed,  two 
hundred  and  fifty  acres  on  the  west  or  northwest  side  of 
Bear  creek,  or  further  described  as  the  portion  adjacent  to 
the  railroad  track,  then  the  party  of  the  second  part  agrees 
to  take  two  hundred  and  fifty  acres  of  land;  but  if  it  should 
appear  from  a  survey  in  getting  together  two  hundred  and 
fifty  acres  of  land  that  five  acres  or  less  than  five  acres 
should  come  on  the  east  or  northeast  side  of  said  stream,  the 
parties  of  the  first  part  agree  to  keep  that  amount  out  of  the 
two  hundred  and  fifty  acres,  and  the  party  of  the  second 
part  also  agrees  that  if  more  than  five  acres  should  by  a  sur- 
vey be  shown  to  come  on  the  east  or  northeast  side  of  said 
stream,  and  being  a  part  and  parcel  necessary  to  make  the 
said  two  hundred  and  fifty  acres,  then  the  party  of  the  second 
part  agrees  to  accept  of  said  land  on  the  east  or  northeast 
side  of  said  stream ;  payments  to  be  made  as  follows,  viz :  Five 
hundred  dollars  in  hand  paid,  the  receipt  whereof  is  hereby 
acknowledged,  and  the  balance  in  two  payments,  as  follows, 
viz:  Three  thousand  dollars  at  the  time  of  the  delivery  of 
a  good  and  suflicient  warranty  deed  and  abstract  of  title  to 
said  land;  six  thousand  five  hundred  dollars  on  or  before 
three  years  from  date  of  last  above  payment,  interest  to  be 
paid  at  the  rate  of  eight  per  cent  per  annum  on  deferred 
payments,  payable  annually,  all  in  U.  S.  gold  coin  of  the 
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United  States;  the  latter  amount,  six  thousand  five  hundred 
dollars,  to  be  secured  by  a  note  and  mortgage  on  said  land, 
and  it  is  understood  that  said  mortgage  shall  be  released  on 
part  or  all  of  said  land  at  any  time  that  the  party  of  the 
second  part  may  pay  the  amount  due.  And  in  case  of  any 
failure  of  the  party  of  the  second  part  to  make  any  of  the 
payments  or  perform  any  of  the  covenants  on  his  part  hereby 
made  and  entered  into,  this  contract  shall,  at  the  option  of 
the  parties  of  the  first  part,  be  forfeited  and  determined,  and 
the  party  of  the  second  part  shall  forfeit  all  payments  made 
by  him  on  this  contract,  and  such  payments  shall  be  retained 
by  said  parties  of  the  first  part  in  full  satisfaction  and  liquid- 
ation of  all  damages  by  them  sustained,  and  they  shall  have 
the  right  to  re-enter  and  take  possession  of  the  premises 
aforesaid,  with  all  the  improvements  and  appurtenances 
thereunto  belonging.  It  is  also  mutually  agreed  that  all  the 
covenants  and  agreements  herein  contained  shall  extend  to 
and  be  obligatory  upon  the  heirs,  administrators  and  assigns 
of  the  respective  parties. 

In  evidence  whereof,  the  parties  of  these  presents  have 
hereunto  set  their  bauds  and  seals  the  day  and  year  first 
above  written. 

[Seal.]  Chas.  G.  IIippey. 

[Seal.]  Fkank  Amy. 

Done  in  the  presence  of; 
C.  W.  Ayers. 
Frank  Lennabt. 
A.  T.  Kyle,  Jr. 

(4)  As  soon  as  the  contract  set  out  in  the  third  finding  of 
fact  was  signed  by  the  defendants,  Kane  paid  them  five 
hundred  dollars  under  said  contract,  which  they  accej)ted. 
(5)  Within  a  short  time  after  the  execution  of  the  agreement 
as  set  out  in  the  third  finding  of  fact,  and  the  payment  of 
the  five  hundred  dollars  thereunder  as  set  out  in  the  fourth 
finding  of  fact,  the  defendants  furnished  to  Kane  an  abstract 
of  title  of  the  land  mentioned  in  said  agreement,  prepared 
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by  an  abstractor,  mutually  agreed  upon  by  Kane  and  the 
defendants.  Kane  submitted  this  abstract  to  his  attorney, 
who  advised  him  that  the  title  of  the  defendants  to  said  land 
was  defective.  (6)  Within  a  short  time  after  said  abstract 
mentioned  in  the  fifth  finding  of  fact  had  been  furnished, 
the  defendants  executed  their  warranty  deed  for  said  land 
to  said  Kane  and  tendered  the  same  to  him,  and  they  were 
willing  and  ready  to  complete  the  sale  of  said  land  to  him. 
(7)  Kane  refused  to  accept  the  deed  so  tendered  to  him. as 
found  in  the  sixth  finding  of  fact  and  refused  to  accept  the 
land  under  said  deed,  and  refused  to  complete  the  purchase 
of  said  land  and  to  pay  therefor  as  provided  in  the  agree- 
ment, alleging  as  a  reason  for  such  refusal  that  the  title  of 
said  defendants  was  not  perfect;  that  he  had  been  so  advised 
by  his  attorney,  and  that  the  title  was  not  satisfactory  to 
him.  (8)  After  the  deed  had  been  tendered  to  Kane  as 
found  in  the  sixth  finding  of  fact,  Kane  exhibited  to  Chas. 
G.  Rippey,  one  of  the  defendants,  a  purse  containing  a 
quantity  of  gold  coin,  and  said  he  was  ready  to  pay  the 
three  thousand  dollars  if  defendants  could  and  would  make 
him  a  good  deed  and  give  him  a  clear  title  to  the  land,  and 
asked  to  see  the  deed,  which  Rippey  thereupon  showed  him. 
After  looking  at  the  deed,  he  remarked  that  it  was  all  right 
if  it  was  not  for  the  abstract.  Rippey  said  that  was  all  the 
deed  tbey  could  make,  and  Kane  took  his  money  and  left. 
(9)  Kane  would  have  accepted  said  land  and  paid  for  it 
according  to  the  terms  of  said  agreement  set  out  in  the  third 
finding  of  fact  if  the  title  of  the  defendants  thereto  had 
been  satisfactory  to  him.  (10)  The  defendants  have  not 
paid  the  plaintiff  the  amount  claimed  by  him  in  this  action, 
nor  any  part  thereof.  As  a  conclusion  of  law,  from  the 
foregoing  conclusions  of  fact,  I  find  that  the  plaintiff  is  not 
entitled  to  recover  in  this  action;  but  that  the  defendants 
are  entitled  to  recover  from  the  plaintiff  their  costs  and 
disbursements  therein.  It  is  therefore  ordered  and  adjudged 
that  the  defendants  do  have  and  recover  of  and  from  the 
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plaintiff  their  costs  and  disbursements  herein,  taxed  at 

dollars  and cents. 

(Signed)  Lionel  R.  Webster,  Judge. 

Tuesday,  December  16, 1890. 

Hammond  &  Briggs,  for  Appellant. 

A  broker  is  one  whose  business  it  is  to  bring  parties 
together  to  bargain,  or  to  bargain  for  them,  in  matters  of 
trade.  He  is  essentially  a  middleman.  (Mecham  on  Agency, 
§  13;  Anderson's  Law  Diet.  138.) 

Real  estate  brokers  negotiate  the  sale  of  real  estate. 
(Mecham  on  Agency,  §  934;  Anderson's  Law  Diet.  139.) 

To  negotiate  is  to  discuss  the  terms  of  the  bargain,  to 
endeavor  to  effect  an  agreement.    (And.  Law  Diet  706.) 

It  is  no  part  of  the  duty  of  a  real  estate  broker  to  complete 
a  binding  contract  with  the  buyer.  His  duty  is  performed 
when  he  has  procured  a  purchaser  ready  and  willing  to 
purchase  on  seller's  terms.  (Mecham  on  Agency,  §  966;  1 
Warvelle  on  Vend.  237;  LocJcwood  v.  Rose,  125  Ind.  588,  26 
N.  E.  Rep.  711 ;  Phelps  v.  P^^ch,  83  Cal.  626 ;  Duffey  v.  Hob- 
son,  40  Cal.  244,  6  Am.  Rep.  617;  Fitch  on  R.  E.  Agency, 
124;  Barnard  v.  Monnot,  3  Keyes,  202;  Heinrich  v.  Kom^  4 
Daly,  74;  Geogliegan  v.  Kdly,  11  N.  Y.  Sup.  704.) 

A  sale  is  a  contract  for  the  transfer  of  property  from  one 
person  to  another.  (And.  Law  Diet.  914;  Newmark  on  Sales, 
1;  8  Wait's  A.  &  D.  455;  2  Kent,  468.) 

And  this  is  the  construction  given  the  word  **8ale"  when  used 
in  a  broker's  contract.  {Ridenberg  v.  MaiUy  47  Cal.  219;  Qm- 
sofly  V.  Sedey,  69  Iowa,  509,  29  N.  W.  Rep.  432 ;  Dudos  v. 
Cunningham,  102  N.  Y.  678;  Reed  v.  Reed,  82  Pa.  St.  420; 
McQave  v.  Paine,  49  N.  Y.  561,  10  Am.  Rep.  431.) 

And  where  the  agent  brings  buyer  and  seller  together  he  is 
entitled  to  commission,  though  the  property  is  sold  on  different 
terms,  or  if  contract  of  sale  is  left  in  parol,  so  that  it  cannot  be 
enforced.  {Potvin  v.  Curran,  13  Neb.  302 ;  Reynolds  v.  Tomp^ 
kins,  23  W.  Va.  229 ;  Plant  v.  Thcmpscm,  42  Kan.  669, 16  Am. 
St.  Rep.  512.)  Or  if  sale  is  defeated  on  account  of  disagreement 
in  regard  to  tide.    {Ckmklin  v.  Krakauer,  70  Tex.  735, 11 Q.  W. 
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Rep.  117;  a-asto  v.  White,  3  N.  Y.  Sup.  682.)  Or  has  pro- 
eured  purchaser  to  enter  into  an  agreement  to  pay  a  certain  sum 
as  damages.  (2  Am.  &  Eng.  Ency.  Law,  581 ;  Leete  v.  Nor-- 
ion,  43  Conn.  219.) 

A  contract  of  sale  of  real  estate  is  valid  though  signed  by  only 

^  one  party.     (Vassall  v.  Edwards,  43  Cal.  458;  Boone  on  Real 

Prop.  373;  Warvelle  on  Abst.  295;  Burke  v.  Wilbur,  42  Mich. 

327,  3  N.  W.  Rep.  861 ;  Owe  T.  M.  Co.  v.  SmUh,  16  Or.  381; 

Bradford  v.  Foster,  87  Teun.  4,  9  S.  W.  Rep.  196.) 

The  law  will  not  compel  a  man  to  take  a  title  that  is  subject 
to  doubt,  and  Kane  was  warranted  in  thinking  the  title  was 
bad.  {Turner  v.  McDonald,  76  Cal.  177,  9  Am.  St.  Rep.  189; 
Orasio  v.  While,  3  N.  Y.  Sup.  682;  Irving  v.  Campbea,  121 
N.  Y.  353.) 

Wm,  M.  Colmg,  and  C  IF.  Kahler,  for  Respondent. 
The  findings  of  fact  by  the  trial  court  are  conclusive  here 
upon  that  subject.  This  court  should  go  no  further  than  to 
ascertain  whether  the  legal  conclusions  drawn  therefrom  are 
such  as  the  law  pronounces.  {Kyle  v.  Rippey,  19  Or.  186; 
HaUock  V.  City  of  Portland,  8  Or.  29.) 

The  contract  oflfered  in  evidence  does  not  bind  E.  C.  Kane, 
because  he  did  not  subscribe  it,  as  required  by  the  statute 
of  frauds.  The  phraseology  of  our  statute  is  peculiarly 
forcible.  The  writing  is  void  unless  subscribed  by  the  party 
to  be  charged.  Subscribe:  [Lat.  sub,  under;  scribere,  to 
write.]  To  write  under  or  beneath;  to  sign  one's  own  name 
beneath  or  at  the  end  of  an  instrument.  (Anderson's  Law 
Diet.  985.) 

All  of  tho  cases  bearing  upon  the  questions  involved  here 
base  the  right  of  the  agent  to  recover  upon  the  principle 
that  he  must  either  sell  the  land  or  procure  a  "binding 
contract  of  sale,"  and  thus  place  in  the  hands  of  his  principal 
the  power  to  compel  a  completion  of  the  sale.  {Welles  v. 
Smith,  77  Wis.  81,  45  N.  W.  Rep.  666;  Conklin  v.  Krakauer, 
70  Tex.  735,  11  S.  W.  Rep.  117;  Goss  v.  Broom,  31  Minn. 
484,  18  N.  W.  Rep.  290;  Goss  v.  Stephens,  32  Minn.  472,  21 
N.  W.  Rep.  549 ;  Love  v.  Miller,  53  lud.  294,  32  Am.  Rep.  522.) 
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The  sale  has  n^ver  been  completed,  and  the  commission 
is  not  earned.  (Richards  v.  Jackaon^  31  Md.  250,  1  Am.  Rep. 
49;  Stewart  v.  Murray,  92  Ind.  542,  47  Am.  Rep.  167;  Kimn 
berly  v.  Henderson,  29  Md.  512;  Tojnbs  v.  Alexander,  101  Mass. 
255,  3  Am.  Rep.  349.) 

Strahan,  C.  J.  — This  IS  a  second  appeal.  The  resalt  of  the 
former  appeal  is  repoited  in  19  Or.  186.  The  only  question  pre- 
sented by  this  record  is  whether  or  not  the  court  drew  the  correct 
conclusion  of  law  from  the  facts  found.  The  plaintiff  was  a  real 
estate  broker  and  was  employed  by  the  defendants  to  negotiate  a 
sale  of  certain  real  estate  in  Jackson  county,  for  which  service  he 
was  to  receive  an  agreed  sum  of  $250.  The  plaintiff  produced  a 
purchaser,  ready,  able  and  willing  to  purchase  the  property  on  the 
terms  prescribed  by  the  defendants,  and  the  defendants  received 
on  said  contract  $500,  and  were  to  furnish  an  abstract  and  make 
deed,  etc.  When  the  abstract  was  furnished  it  was  submitted  by 
Kane,  the  proposed  purchaser,  to  his  attorney  for  his  advice,  who 
advised  him  that  such  abstract  did  not  show  a  clear  title  in  the 
defendants,  and  for  that  reason  alone  he  declined  to  complete  the 
purchase  after  having  paid  $500  thereon.  In  construing  the  lan- 
guage of  the  contract  between  the  plaintiff  and  defendants,  its  ob- 
jects and  purposes  must  not  be  overlooked.  The  plaintiff  had 
no  power  by  virtue  of  that  contract  to  complete  a  sale.  All  he 
could  do  was  to  find  a  purchaser  ready,  able  and  willing  to  buy  the 
property  on  the  terms  offered  by  the  defendants.  When  he  had 
done  this  he  had  performed  his  contract  and  was  entitled  to  the 
compensation  agreed  upon.  (16  Cent.  L.  J.  442 ;  22  Cent.  L.  J. 
126;  26  Am.  L.  Reg.  KS.  109;  lOAra.  L.Rejr.N.S.637;  IWar- 
velle  on  Vend.  237;  Lochwood  v.  Rose,  1 25  Ind.  588, 25  N.  E.  Rep. 
710 ;  PMps  V.  Pt^ch,  83  Cal.  626  ;  Ucinrich  v.  Korn,  4 Daly,  74 ; 
Rutenberg  v.  J/ai/i,  47  Cal.  213 ;  Cansady  v.  Seely,  69  Iowa,  509, 
29  N.  W.  Rep.  432;  Phclan  v.  Gardner,  43  Cal  306;  Reed's 
Errs,  V.  Reed,  82  Pa.  St.  420;  Duclos  v.  Cunningham,  102 
N.  Y.  678;  Reynolds  v.  Tompkins,  23  W.  Va.  229;  Conhlin  v. 
Krakauer,  70  Tex.  735,  11  S.  W.  Rep.  117;  Tombs  y.  Alex- 
ander, 101  Mass.  255,  3  Am.  Rep.  349;  Tyler  v.  PaiT,  52  Mo. 
249;  Carpenter  v.  Rynders,  52  Mo.  278;  Fax  v.  Rouse,  47  Mich. 
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558;  Doty  v.  MUler,  43  Barb.  529;  Kock  v.  Emmerlim;,  22  How. 
69;  McGavock  v.  WoodlieJ,  20  How.  221;  BdL  v.  Kaiser,  50 
Mo.  150;  Hart  v.  Hoffman,  44  How.  Pr.  168;  Barnard  -v. 
Monnot,  3  Keyes,  203. 

These  authorities  and  numerous  others  that  might  be  cited 
conclusively  establish  the  proposition  contended  for  by  the 
appellant;  but  it  was  claimed  on  behalf  of  the  respondent 
that  because  the  proposed  purchaser  did  not  sign  the  con- 
tract set  out  in  the  findings  the  plaintiff  was  not  entitled 
to  his  commissions.  It  does  not  appear  through  whose 
oversight  that  omission  occurred,  nor  is  it  material.  The 
plaintiff  brought  the  defendants  a  purchaser  and  they 
undertook  to  enter  into  a  contract  in  writing  with  him  and 
received  $500  thereon.  If  the  omission  occurred  by  the 
plaintiff's  fault,  the  defendants  waived  their  right  of  objec- 
tion by  accepting  and  retaining  the  $500  paid  under  the 
contract; — if  through  their  own  fault,  they  cannot  complain. 
( Winpmny  v.  French,  18  Ohio  St.  469.)  This  is  upon  the 
well-settled  rule  that  a  principal  cannot  accept  that  portion 
of  his  ageat's  work  that  is  to  his  advantage  and  repudiate 
the  residue.    He  must  accept  it  in  its  entirety  or  not  at  all. 

It  is  evident  from  the  findings  that  the  abstract  furnished 
by  the  defendants  upon  its  face  showed  some  defect  in  the 
defendants'  title.  Whether  it  was  a  real  defect  or  one  that 
was  only  apparent  is  not  shown  by  the  findings.  If  it  was 
a  real  defect  and  the  sale  failed  for  that  reason,  the  plaintiff 
would  be  entitled  to  his  commission.  He  was  not  responsi- 
ble for  the  condition  of  the  defendants'  title.  If  the 
defendants  offered  for  sale  a  piece  of  land  the  title  to  which 
was  not  marketable  it  was  not  the  plaintiff's  fault.  In  the 
ordinary  course  of  business,  the  title  would  probably  not  be 
examined  until  a  purchaser  was  found,  and  it  was  the 
defendants'  fault  not  to  know  the  state  of  their  title  before 
they  put  it  upon  the  market.  On  the  other  hand,  if  the 
defect  shown  by  the  abstract  was  only  apparent, — some  cloud 
that  could  have  been  readily  removed, — it  was  the  defend- 
ants' duty  to  have  caused  its  removal  at  once,  so  that  the 
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sale  should  not  have  failed  for  that  reason.  Without  further 
examination  of  the  subject,  we  are  satisfied  that  the  learned 
circuit  judge  erred  in  his  findings  of  law,  and  that  the  same 
should  have  been  that  the  plaintiff  was  entitled  to  recover 
against  the  defendants  the  amount  sued  for. 

The  judgment  must,  therefore,  be  reversed  and  the  cause 
remanded  to  the  court  below  with  directions  to  find  the  law 
in  accordance  with  this  opinion  and  to  render  judgment 
thereon  for  the  plaintiff. 


[FUed  April  B,  180L] 

VOLNEY  HEMENWAY  v.  I.  M.  FRANCIS, 

Pliadino— EjxcTMEiiT~AifswxR.~In  an  action  of  ejectment,  if  the  defendant  does 
not  defend  for  the  whole  of  the  property,  under  section  819.  Hill's  Code,  the  answer 
must  specify  for  what  particular  part  he  does  defend.  An  answer  which  does  not 
plead  the  ultimate  fact  upon  which  tho  defendant  relies,  but  sets  up  the  evidence 
of  such  fact,  is  defective,  but  if  no  objection  be  taken  thereto  until  after  verdict 
and  Judgment,  and  then  only  on  appeal  to  the  supreme  court,  such  answer  will  be 
held  sufficient. 

PLXADING—AN8WEB— Motion  for  Nkw  Trial. -> The  sufficiency  of  an  answer  is  not 
raised  by  a  motion  for  a  new  trial,  but  may  be  by  a  motion  for  Judgment,  notwith- 
standing the  verdict,  if  the  objection  has  not  been  taken  by  demurrer. 

fijRCTXKNT— Answer— Spbcification  op  the  Part  for  Which  Defendant  Defends.— 
In  an  action  of  ejection,  a  specification  in  defendant's  answer  of  the  part  for  which 
he  defends,  which  describes  it  as  "about  120  acres  of  said  land.— the  farming  land 
on  the  north  side  of  the  county  mad,— with  the  buildings  thereon,"  is  very  indefi- 
nite and  would  be  held  Insufflcieut  if  properly  objected  to  before  trial,  but  after 
verdict  and  Judgment,  on  objection  in  the  supreme  court  for  the  fint  time,  it  must 
be  intended  that  the  proper  evidence  was  introduced  upon  the  trial  to  identlfy 
the  land. 

Lane  county :  M.  L.  Pipes,  Judge. 

Plaintiff  appeals.    Affirmed. 

This  is  an  action  to  recover  real  property.  The  complaint 
describes  a  number  of  tracts  and  parcels,  some  by  legal  sub- 
divisions and  others  by  courses  and  distances,  and  it  is 
alleged  that  the  defendant  is  in  possession  and  unlawfully 
holds  all  of  the  real  property  described  in  the  complaint. 
The  complaint  contains  the  other  necessary  allegations 
under  the  statute.  The  answer  admits  the  ownership  of 
said  property,  but  denies  that  the  defendant  wrongfully 
withholds  the  possession  of  said  real  property,  or  any  part 
thereof,  or  that  the  plaintiff  is  thereby  damaged  $100  or 
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any  sum.  For  a  further  defense  the  answer  alleges:  "That 
on  the  4th  day  of  August,  1890,  said  plaintiff  leased  to  the 
defendant  about  120  acres  of  said  land, — the  farming  land 
on  the  north  side  of  the  county  road,  with  the  buildings 
thereon, — for  the  term  of  one  year,  with  the  privilege  to  keep 
on  said  premises  one  span  of  mares,  three  colts,  one  yearling, 
and  two  cows,  and  the  further  privilege  to  keep  upon  the 
said  premises  described  in  plaintiff's  complaint  ten  head  of 
cattle  the  coming  winter  for  two  or  three  months,  if  defend- 
ant so  desired,  and  the  use  of  the  granary  on  the  south  side 
of  said  road."  Other  terms  of  the  lease  are  also  stated.  The 
answer  then  alleges:  **That  plaintiff  was  to  continue  in  the 
use  of  said  premises  described  in  complaint,  except  the  said 
farming  land  aforesaid,  the  description  of  which  is  not 
known  to  the  defendant,  and  the  plaintiff  has  had  and  now 
has  and  had  at  the  commencement  of  this  action  all  of  said 
land  described  in  the  complaint  in  his  possession  except  the 
said  120  acres  aforesaid;  that  the  defendant  is  now  in  the 
lawful  possession  of  the  said  120  acres,  and  claims  to  hold 
the  same  by  virtue  of  said  lease,  and  has  had  no  notice  to 
quit."  Defendant  further  alleges  that  he  w^as  a  tenant  of 
said  plaintiff,  and  had  said  land  rented  at  the  time  of  said 
lease.    The  reply  denied  the  new  matter  in  the  answer. 

The  cause  was  tried  before  a  jury  and  the  following  ver- 
dict returned:  "We,  the  jury,  find  the  defendant  entitled 
to  the  possession  of  the  120  acres  of  land  described  in  his 
answer  in  the  above  entitled  cause,  by  virtue  of  the  parol 
lease  mentioned  therein,"  upon  which  a  judgment  was  duly 
entered  for  the  defendant  according  to  the  verdict, from  which 
this  appeal  is  taken. 

A.  C.  Woodcock,  and  L.  Bilyeu,  for  Appellant. 

A  verdict  does  not  supply  any  fact  omitted  from  the 
pleading,  though  it  establishes  every  reasonable  inference 
that  can  be  drawn  therefrom.    {Bingham  v.  Kerriy  18  Or.  201.) 

Such  a  description  of  the  land  in  defendant's  answer  as 
would  enable  the  court  to  render  defendant  judgment  for 
the  possession  thereof  is  a  material  fact  to  be  alleged  in  the 
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answer  and  the  verdict.  There  can  be  no  intendment  after 
verdict  that  could  cure  the  defects  in  this  cause,  for  the 
reason  that  the  parties  are  bound  by  the  description  of  the 
land  as  it  appears  on  the  record.  {Jackson  v.  Lodge,  36  Cal. 
28;  Gale  v.  Tuolumne  W.  Co.  44  Cal.  43.) 

George  B.  Dorm,  for  Respondent. 

The  uncertainty  in  the  description  of  defendant's  estate, 
if  any,  should  have  been  pointed  out  by  demurrer  in  the 
court  below  and  was  waived  by  pleading  over.  {McKay  v. 
Freeman,  6  Or.  449.) 

The  appellant's  attorney  having  failed  to  demur,  or  to  file 
a  motion  to  make  definite  and  certain,  and  having  replied 
and  gone  to  trial,  every  reasonable  intendment  should  be 
given  in  favor  of  the  judgment.  {Oshom  v.  Graves,  11  Or. 
526;  Jackson  v.  Jackson,  17  Or.  110.) 

The  defect,  if  any,  is  cured  by  verdict.  (Stephen  on 
Pleading,  147;  People  v.  Rains,  23  Cal.  128;  Gamer  v.  Mar- 
shall, 9  Cal.  268.) 

Less  particularity  is  required  when  the  facts  lie  more  in 
the  knowledge  of  the  opposite  party  than  in  the  party  plead- 
ing.   (Stephen  on  Pleading,  369.) 

The  reason  for  the  rule  of  certainty,  required  by  section 
318,  HilPs  Code,  "that  possession  may  be  delivered,  if  a 
recovery  be  had,"  does  not  exist  in  this  case,  because  defend- 
ant is  in  possession  of  the  120  acres,  and  a  writ  of  restitution 
is  not  required. 

Strahan,  C.  J. — There  is  but  a  single  question  presented 
on  this  appeal,  and  that  is  the  sufficiency  of  the  defendant's 
answer.  The  special  point  of  objection  is,  that  the  defend- 
ant only  defends  as  to  part  of  the  land  described  in  the 
complaint,  and  as  to  that  part  it  is  not  described  with  suffi- 
cient certainty.  Section  319,  Hiirs  Code,  though  relating 
to  the  answer  in  this  class  of  actions,  does  not  undertake  to 
prescribe  all  that  an  answer  sliall  contain.  The  defendant's 
answer  must,  therefore,  be  governed  by  the  general  rules  of 
pleading  prescribed  by  the  Code,  and  in  addition  thereto 
must  comply  with  section  319.    That  section  requires  that 
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if  the  defendant  does  not  defend  for  the  whole  of  the  prop- 
erty he  shall  specify  for  what  particular  part  he  does  defend, 
and  the  question  is,  whether  or  not  the  answer  in  this  case 
contains  such  specification.  The  answer  does  not  conform 
in  any  respect  to  the  general  rules  of  Cede  pleading.  It  does 
not  state  the  ultimate  fact  upon  which  the  defendant  relies. 
Instead  of  pleading  that  he  was  in  possession  under  an 
unexpired  lease  from  the  plaintiff  to  defendant,  giving  the 
duration  of  the  estate  created  by  the  lease,  the  defendant 
has  undertaken  to  plead  the  evidence  of  such  right,  or  the 
terms  of  the  lease  by  which  such  right  was  created.  If 
objected  to  at  the  proper  time,  no  doubt  the  court  would 
have  caused  the  answer  to  be  corrected,  but  no  objection  was 
made  to  the  answer  until  after  verdict,  and  then  only  by  way 
of  a  motion  to  set  aside  the  verdict  and  grant  a  new  trial. 
A  defect  in  the  answer  was  no  cause  for  granting  a  new 
trial.  (HilPs  Code,  §  235.)  But  for  a  defect  in  the  answer 
that  the  facts  stated  do  not  constitute  a  defense  to  the 
plaintiff's  cause  of  action,  and  such  objection  has  not  been 
taken  by  demurrer,  the  plaintiff  may  have  judgment  not- 
withstanding the  verdict,  and  the  same  rights  are  secured 
to  the  defendant  in  like  case  where  the  complaint  is  fatally 
defective.  (Hiirs  Code,  §  266.)  But  this  motion  was  not 
made.  The  part  of  the  premises  described  in  the  complaint 
for  which  respondent  defends  as  specified  in  the  answer  is 
"about  120  acres  of  said  land, — the  farming  land  on  the 
north  side  of  the  county  road,  with  the  buildings  thereon." 
This  is  a  very  indefinite  description,  but  the  plaintiff  omitted 
to  object  to  it  before  trial,  and  after  verdict  and  judgment* 
for  the  purpose  of  upholding  the  same,  we  must  intend  on 
objection  made  in  this  court  for  the  first  time  that  the  proper 
evidence  was  introduced  upon  the  trial  to  satisfy  the  jury  of 
the  location  and  identity  of  this  piece  of  land.  The  fact  of 
the  leasing  was  passed  upon  by  the  jury,  and  when  no  error 
is  shown  to  have  intervened  at  the  trial  prejudicial  to  the 
rights  of  the  appellant,  we  do  not  think  we  are  required  to 
interfere.     Counsel  for  appellant  have  cited  Jackson  v.  Lodge, 
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36  Cal.  28,  and  Gale  v.  Tuolumne  County  Water  Company,  4A 
Cal.  43,  but  we  have  examined  those  cases  and  they  do  not 
support  or  tend  to  support  counsePs  contention. 

It  follows  that  there  is  no  error  in  the  judgment  appealed 
from,  and  the  same  must  be  affirmed. 


[Filed  April  6,  1891.] 

SOUTHERN  PACIFIC  CO.  v.  S.  RUSSELL. 

JuRiCB  OF  THX  Pbacs— JURiBDiCTioN.— When  a  Jastice  once  obtains  Jurisdiction  orer 
the  subject  matter  of  the  action,  his  Jurisdiction  continees  until  the  action  is 
legally  disposed  of  by  such  Justice. 

YoiD  Jttdgmsnt— Alias  Summons.— Where  a  complaint  was  filed  against  a  defendant, 
and  a  void  judgment  rendered  by  the  Justice,  such  Judgment  does  not  terminate 
the  action  so  as  to  prevent  such  justice  from  issuing  an  aUtu  summons  and  acquir- 
ing Jurisdiction  of  the  person  of  the  defendant. 

Marion  county :  R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Affirmed. 

E.  H.  Peery,  for  Appellant 

/.  K.  Weatherford,  for  Respondent 

Lord,  J. — This  is  an  appeal  from  a  judgment  of  the 
circuit  court  dismissing  a  writ  of  review  issued  out  ot  said 
court  to  review  and  set  aside  a  judgment  rendered  in  a 
justice's  court  in  favor  of  the  defendant  and  against  the 
plaintiff  in  the  writ  for  the  wrongful  killing  of  a  horse.  In 
substance,  the  facts  are  these:  That  Russell  as  plaintiff 
commenced  an  action  in  a  justice's  court  against  the  railroad 
company  as  defendant  for  the  wrongful  killing  of  a  horse  of 
the  alleged  value  of  $225,  by  filing  his  complaint,  and  that 
on  the  same  day  a  summons  was  issued,  directed  not  to  the 
defendant  but  to  one  Johnson,  agent  of  the  defendant,  etc.; 
that  at  the  time  specified  for  trial,  no  one  appearing  for  the 
defendant,  the  court  undertook  to  render  judgment  against 
the  defendant  company  for  the  amount  alleged;  that  subse- 
quently, the  plaintiff  by  his  attorney  moved  the  justice's 
court  to  set  aside  the  judgment  rendered  aforesaid,  on  the 
ground  that  the  summons  and  service  were  insufficient  to 
confer  jurisdiction  and  authorize  such  pretended  judgment, 
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which  being  allowed,  such  pretended  judgment  was  set 
aside,  and  a  summons  issued  directed  to  the  defendant 
company  and  due  service  thereof  obtained;  that  after  said 
pretended  judgment  had  been  set  aside  and  summons  issued, 
the  defendant  sued  out  the  writ  aforesaid  to  review  and  set 
aside  such  pretended  judgment,  but  at  the  time  specified  in 
the  summons  appeared  in  the  justice's  court  and  filed  an 
answer  in  abatement,  to  which  the  plaintiff  interposed  a 
demurrer,  and  the  court  sustaining  it,  the  defendant  refused 
to  answer  or  further  plead,  when  judgment  was  rendered 
against  it.  It  is  conceded  that  the  summons  directed  to  one 
Johnson  and  served  upon  him  was  insufficient  to  obtain 
jurisdiction  over  the  defendant  and  to  authorize  the  judg- 
ment rendered.  In  fact,  no  summons  had  been  issued  and 
served  upon  the  defendant  company,  and  as  a  consequence 
it  was  not  possible  for  the  justice's  court  to  acquire  jurisdic- 
tion to  render  any  judgment  against  it.  Being  without 
the  semblance  of  authority  to  act  in  the  premises,  its  judg- 
ment was  a  nullity. 

The  contention  for  the  company  is,  that  upon  the  rendi- 
tion of  the  judgment,  the  power  of  the  justice  became 
fundus  officio,  and  that  he  could  not  afterwards  vacate  or 
annul  such  judgment,  much  less  to  cause  to  be  issued  an 
alias  summons  on  the  complaint  filed  therein.  The  Code 
provides  that  the  complaint  must  be  made  and  filed  with 
the  justice  before  the  summons  can  issue,  and  such  making 
and  filing  of  the  complaint  is  a  commencement  of  the 
action,  and  that  it  continues  pending  until  legally  disposed 
of.  So  that  when  a  complaint  was  made  and  filed  against 
the  defendant,  an  action  was  commenced  against  the  defend- 
ant and  pending  until  it  was  disposed  of  legally.  It  is  true, 
as  a  matter  of  fact,  there  was  a  judgment  rendered  against 
the  defendant  and  entered  by  the  justice  upon  his  docket, 
but  it  was  a  void  judgment  and  incapable  of  enforcement 
In  legal  contemplation  the  case  stood  as  if  no  judgment  had 
been  rendered  or  entered  upon  the  docket  with  only  a  com- 
plaint filed  against  the  defendant  making  the  commence- 
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ment  of  the  action  upon  which  a  summons  is  authorized  to 
be  issued.  The  action  of  the  justice  in  allowing  the  motion 
to  vacate  the  judgment  only  sought  to  make  the  face  of 
the  docket  conform  in  fact  to  the  legal  status  of  the  case. 
Unless  the  presence  of  such  void  judgment  had  the  effect 
to  terminate  the  action  and  exhaust  the  power  of  the  justice 
to  issue  an  alias  summons,  it  is  difficult  to  understand  how 
its  vacation  or  expunging  it  from  the  docket  can  make  any 
difference.  That  the  rendition  of  a  void  judgment  does 
not  terminate  the  action  so  as  to  prevent  such  justice  from 
issuing  an  alias  summons  and  acquiring  jurisdiction  of  the 
person  of  the  defendant,  was  expressly  held  in  Knapp  v. 
KinQyQ  Or.  246,  Boise,  J.,  saying:  "After  jurisdiction  is 
acquired  by  filing  the  complaint,  the  court  has  only  power 
to  review  an  amended  complaint  or  dismiss  the  case  on 
motion  of  complainant,  except  to  issue  process  to  acquire 
jurisdiction  of  the  defendant,  or  to  issue  mesne  or  auxiliary 
processes,  such  as  attachments  or  the  like.  Until  he  acquires 
jurisdiction  of  the  defendant,  he  can  render  no  valid  judg- 
ment against  him.  If  he  render  judgment  against  the 
defendant  without  jurisdiction  of  his  person,  it  is  simply 
void  and  no  judgment,  and  can  be  disregarded  in  any 
collateral  proceeding  when  such  want  of  jurisdiction  appears 
on  the  record.  And  in  this  case  the  judgment  rendered  on 
the  9th  of  September  was  a  mere  nullity,  and  the  case  then 
stood  in  the  same  manner  as  though  the  summons  had  been 
returned  indorsed  non  est  inventus,  *  *  *  for  he  had  a 
cause  pending,  and  having  failed  to  get  service-  on  the 
defendant,  he  had  a  right  to  move  for  an  alias  summons, 
and  it  did  not  prejudice  the  rights  of  the  defendant,"  etc. 
It  is  immaterial  whether  the  void  judgment  was  vacated  or 
not.  It  was,  as  Boise,  J.,  said,  "no  judgment" — of  no 
binding  force  or  effect  against  the  defendant,  and  in  its 
legal  aspect  the  record  stood  with  only  a  complaint  filed 
against  the  defendant,  upon  which,  as  we  have  seen,  an  alias 
summons  might  be  issued  for  service  upon  the  defendant- 
No  right  of  the  defendant  was  prejudiced  by  it,  and  the 
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action  of  the  justice  in  the  premises  was  exactly  what  the 
circuit  court  upon  a  writ  of  review  would  have  directed  him 
to  do  if  the  judgment  had  been  allowed  to  remain  and  no 
summons  issued  or  further  action  taken,  namely,  to  vacate 
the  judgment  and  issue  an  alias  summons  against  the 
defendant. 

It  is  clear,  then,  both  on  authority  and  principle,  that  the 
power  of  the  justice  was  not  exhausted  or  the  case  termi- 
nated, but  that  he  was  authorized  to  issue  an  alias  summons 
and  acquire  jurisdiction  of  the  defendant,  which  when 
obtained  continued  until  the  case  was  disposed  of  legally. 
The  facts  disclosed  that  the  defendant  did  appear  as  required 
by  the  alias  summons  and  filed  a  plea  in  abatement,  to 
which  a  demurrer  was  sustained,  and  the  defendant  refusing 
to  further  plead,  judgment  was  rendered  against  it 

It  is  now  suggested  that  the  defendant  has  not  had  an 
opportunity  to  be  heard  on  the  merits,  but  this  is  not  so. 
The  defendant  appeared  and  was  in  court,  and  when  the 
demurrer  to  the  answer  was  sustained,  refused  to  further 
plead,  and  thereby  of  its  own  volition  deprived  itself  of  the 
opportunity  of  being  heard  on  the  merits. 

We  think  there  was  no  error  and  that  the  judgment  must 
be  affirmed. 
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JAMES  STEEL,  Administrator,u  JOSEPH  HOLLADAY. 

Commission  op  Executor,  When  Not  Allowed.— No  oomminion  can  be  allowed  an 
executor  on  property  which  never  came  into  hia  possession,  nor  on  property  which, 
although  it  belonged  to  the  estate,  has  not  been  administered  on  and  is  not  under 
the  control  of  the  probate  court. 

Unusual  and  Extraordinary  Services,  What  Are.— Unusual  and  extraordinary 
services  of  an  executor,  for  which  the  court  is  authorised  to  allow  compensation, 
are  such  services  as  are  not  ordinarily  required  of  an  executor  in  the  discharge  of 
the  duties  of  his  trust. 

Idem— Claim  for.— The  claim  of  an  execntor  or  administrator  for  unusual  or  extraor^ 
dinary  services  should  contain  a  statement  of  each  special  service  claimed  to  have 
been  rendered,  with  its  particular  value;  and  until  such  an  account  is  presented, 
no  allowance  should  be  made  therefor. 

Executor  Allowed  Reasonable  Attorney's  Fees.  —  An  executor  is  entitled  to 
reasonable  attorney's  feet  in  any  necessary  litigation  or  matter  requiring  legal 
advice  or  oounseL 
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CxjoH  FOR  Attornsy's  Febs,  How  Pbesexted.— A'claim  of  an  executor  for  attorney's 
fees  should  ordinarily  be  presented  in  an  Itemized  form  and  not  for  an  ag^fiegat^ 
amount  by  the  year;  but  under  the  peculiar  circumstances  of  this  case,  this  rule 
ought  not  to  be  enforced. 

BxicnTOB—CLKRK  HiRS.— It  iB  the  dntj  of  an  executor  to  keep  and  render  a  Just 
account  of  his  trust,  and  If  he  thtnki  proper  to  keep  a  clerk  for  that  purpose  he 
must  do  it  at  his  own  expense. 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Defendant  appeals.    Modified. 

Williams  &  Carey ,  for  Appellant. 

Williams  &  Wood,  Mitchell  &  Tanner,  for  Respondent. 

Bean,  J. — By  the  last  will  and  testament  of  the  late  Ben 
Holladay,  the  appellant  Joseph  Holladay  was  appointed 
executor  of  his  estate.  His  right  to  act  as  such  was  contested, 
and  finally  sustained  in  this  court.  (Holladay  v.  Holladay, 
16  Or.  147.)  On  the  11th  day  of  April,  1888.  he  duly 
qualified  and  continued  to  act  as  such  executor  until  May 
31,  1889,  when  he  was  removed  on  the  petition  of  Esther 
Holladay,  widow  of  Ben.  Holladay,  by  the  county  court  of 
Multnomah  county,  for  neglecting  to  file  an  inventory  and 
appraisement  of  the  property  belonging  to  the  estate,  and 
the  respondent  James  Steel  appointed  as  administrator 
thereof.  On  an  appeal  to  this  court,  the  decree  of  the 
county  court  was  affirmed.  (In  re  Holladay  Estate,  18  Or. 
168.)  On  May  20, 1890,  appellant  filed  his  final  account  as 
such  executor,  in  which  he  claimed  an  allowance  of  $10,000 
for  attorney's  fees,  $7,912  as  compensation  for  his  own 
services,  and  1700  for  the  services  of  a  clerk.  The  respond- 
ent as  administrator  contested  his  right  to  an  allowance  for 
any  of  the  items  claimed  by  him,  except  the  sum  of  $2,000 
for  attorney's  fees,  and  on  a  trial  in  the  county  court  he  was 
allowed  $4,916.66  for  attorney's  fees,  but  nothing  for  either 
of  the  other  items.  On  an  appeal  to  the  circuit  court  the 
decree  of  the  county  court  was  affirmed,  and  hence  this 
appeal. 

At  the  time  of  Mr.  Holladay's  appointment  as  executor, 
all  the  property  belonging  to  the  estate  of  Ben  Holladay 
was  in  the  possession  of  himself  and  one  George  Weidler  as 
receivers,  and  Mr.  Weidler  as  trustee,  and  continued  in  their 
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possession  until  after  Mr.  Holladay  was  removed  as  executor, 
so  as  a  matter  of  fact  no  property  whatever  was  reduced  to 
his  possession  as  executor.  The  compensation  of  an  executor, 
unless  provided  in  the  will,  is  fixed  by  statute,  and  he  is 
entitled  (1)  to  all  necessary  expenses  incurred  by  him  in  the 
management  and  settlement  of  the  estate,  including  reason- 
able attorney's  fees  in  any  necessary  litigation  or  matter 
requiring  legal  advice  or  counsel;  (2)  his  commission  on  the 
whole  estate  accounted  for  by  him;  and  (3)  such  further 
compensation  as  may  be  just  and  reasonable  for  any  extraor- 
dinary and  unusual  services  not  ordinarily  required  of  an 
executor  in  the  discharge  of  his  trust.  (Hill's  Code,  §§  1178, 
1180,)  No  property  belonging  to  the  estate  came  into  the 
possession  of  appellant  as  executor,  and  none  is  accounted  for 
by  him,  so  there  is  nothing  upon  which  his  commission  ciin 
be  estimated  or  determined.  No  commission  can  be  allowed 
on  property  which  never  came  into  the  possession  of  the 
executor,  nor  on  property  which,  although  it  belonged  to 
the  estate,  has  not  been  administered  on  and  is  not  under 
the  control  of  the  probate  court.  (2  Woerner  on  Ad.  §  528.) 
Although  the  estate  of  Ben  Holladay  was  the  owner  of  a 
large  amount  of  property,  it  was  in  the  posscasion  of  receivers, 
and  neither  the  appellant  as  executor  nor  the  county  court 
had  any  control  over  ii  The  amount  of  the  commissions  of 
an  executor  is  a  mere  matter  of  mathematical  calculation 
based  upon  the  whole  estate  accounted  for  by  him,  and 
until  he  has  possession  of  some  property  and  accounts  for 
the  same,  there  is  nothing  upon  which  to  base  such  calcula- 
tion, so  that  on  the  record  before  us,  appellant  is  entitled  to 
no  compensation  whatever,  unless  it  be  for  extraordinary 
and  unusual  services  not  ordinarily  required  of  an  executor. 
The  claim  presented  by  him  is  a  general  one  for  $5,000  per 
year,  without  in  any  way  specifying  the  special  service 
rendered  or  the  particular  value  thereof.  The  fees  provided 
by  statute  aro  to  be  deemed  ample  compensation  for  an 
executor,  except  in  unusual  cases  and  when  he  is  required 
to  render  extraordinary  services  not  ordinarily  required  of 
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an  executor.  His  additional  compensation,  if  any,  is  within 
the  discretionary  power  of  the  court  to  allow,  and  when  a 
claim  is  made  therefor,  it  should  be  scrutinized' with  care 
and  never  allowed  unless  the  court  is  satisfied  that  it  is  just 
and  reasonable,  and  the  services  for  which  it  is  made  should 
be  stated  and  particularly  set  forth  in  order  that  the  court 
may  know  precisely  for  what  services  the  extra  compensa- 
tion is  asked,  and  the  heir,  creditor  or  other  persons 
interested  in  the  estate  may  be  iu formed  so  as  to  know  what 
items,  if  any,  they  may  desire  to  contest. 

In  Wimer  v.  Mabley  Estate,  70  Mich.  285,  it  is  said:  "And 
no  such  account  for  services  should  be  allowed  without  such 
statement  is  furnished  by  the  executor  or  administrator  of  the 
estate."  So  in  Mayj  Admr,  v.  Green,  75  Ala.  1 67,  Somerville, 
J.,  said:  "The  record  fails  to  disclose  any  special  or  extra- 
ordinary services  for  which  the  adminis*:rator  was  entitled 
to  compensation.  Proof,  moreover,  should  have  been  made 
of  each  special  service,  with  its  particular  value,  and  the 
whole  should  not  have  been  ao^gregated  by  mera  estimate 
without  being  itemized."  To  the  same  effect :  2  Woerner 
Law  of  Adm.  §529;  Miller's  Ex,  v.  Simpson,  2  S.  W.  Rep.  171. 

The  record  before  us  does  not  disclose  that  appellant  per- 
formed any  services  not  ordinarily  required  of  an  executor, 
but,  as  he  says,  they  were  "in  managing  the  property  and 
correspondence  in  regard  to  claims."  These  are  services  that 
usually  fall  within  the  ordinary  routine  of  administration 
and  for  which  no  extra  compensation  is  allowed.  What  are 
"extraordinary  and  unusual  services"  will  depend  largely 
upon  the  peculiar  circumstances  of  each  particular  case,  and 
the  allowance  of  compensation  for  such  services  is  largely 
in  the  discretion  of  the  court;  but  before  the  court  can  allow 
anything  therefor,  the  claim  should  be  itemized  and  each 
special  service  rendered  with  its  particular  value  stated,  so 
that  the  court  may  act  intelligently  in  the  matter  and  be 
able  to  deal  justly  both  with  the  estate  and  the  executor. 
The  claim  presented  in  this  case  is  for  the  aggregate  sum  of 

$7,912,  without  giving  the  items  going  to  make  up  the 
XX  OE.— 8a 
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amount,  nor  is  the  proof  any  more  definite.  The  only  wit- 
ness who  testifies  in  regard  to  the  value  of  the  services  is 
the  appelllint  himself,  and  he  places  them  at  $5,000  per  year, 
without  attempting  to  give  each  special  service  with  its  par- 
ticular value,  as  the  law  requires  he  should  do  before  being 
allowed  anything  therefor.  It  is  true  the  record  shows  that 
appellant  devoted  a  great  deal  of  time  to  the  business  of  the 
estate,  and  it  seems  but  just  that  he  should  receive  a  reason- 
able compensation  therefor,  which  no  doubt  he  would  be 
allowed  if  the  services  rendered  were  unusual  or  extraordi- 
nary, within  the  meaning  of  the  law  (a  question,  however, 
which  is  unnecessary  for  us  to  decide),  on  the  presentation 
of  a  proper  account.  But  he  has  accounted  for  no  property 
belonging  to  the  estate,  and  therefore  is  not  entitled  to  the 
commission  allowed  by  law;  and  the  services  rendered  by 
him  were  not  unusual  and  extraordinary,  unless  the  peculiar 
condition  of  the  estate  rendered  them  so;  and  if  they  were, 
neither  the  claim  presented  nor  the  proof  furnishes  any 
basis  upon  which  his  compensation  can  be  ascertained.  To 
allow  an  aggregate  claim  of  an  executor  against  an  estate 
for  extraordinary  services,  supported  alone  by  his  opinion 
as  to  the  aggregate  value  of  his  services,  would  violate  all 
the  rules  of  both  justice  and  law  and  throw  the  door  wide 
open  for  unscrupulous  executors  and  administrators  to  rob 
and  plunder  the  estates  of  their  decedents. 

We  pass  now  to  the  claim  for  attorney's  fees.  That  an 
executor  is  entitled  to  reasonable  attorney  fees  in  any  neces- 
sary litigation  or  matter  requiring  legal  advice  or  counsel, 
is  not  denied;  nor  is  it  denied  that  the  employment  of  Mr. 
Williams  as  attorney  by  appellant  was  necessary  and  proper, 
but  it  is  claimed  that  the  services  rendered  were  not  reason- 
ably worth  the  sum  charged  therefor.  At  the  time  of  Mr. 
Holladay's  appointment  a.«  executor,  the  business  of  the 
estate  was  very  much  complicated;  the  assets,  consisting  of 
stock  in  various  corporations  and  large  bodies  of  real  estate 
in  different  parts  of  the  state,  were  in  the  hands  of  receivers* 
The  estate  was  largely  indebted  to  various  and  sundry  per- 
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sons,  both  in  and  outside  of  this  state,  the  aggregate  amount 
of  which  was  near  $500,000,  and  the  estate  was  supposed  to 
be  insolvent  In  this  condition  of  affairs,  Mr.  Holladay  was 
unable  to  secure  the  services  of  an  attorney  who  would 
undertake  the  laborious  and  exacting  duties  required  and 
look  to  the  estate  for  his  compensation.  He  was  therefore 
compelled  to  pledge  his  own  personal  credit,  in  order  to 
secure  the  services  of  an  attorney  at  all,  which  he  did  by 
employing  Mr.  Richard  Williams,  at  the  agreed  compensa- 
tion of  |5,000  per  year.  Mr.  Williams  continued  to  act  as 
his  attorney  until  his  discharge,  and  it  is  clear,  we  think, 
from  the  evidence,  that  the  services  rendered  by  him  were 
reasonably  worth  the  amount  agreed  upon.  It  is  so  testified 
by  Mr.  Williams  as  well  as  Judge  Bellinger,  who  was  par- 
ticularly conversant  with  the  vast  and  conflicting  interests 
involved  and  the  complicated  nature  of  the  business.  Indeed, 
it  is  not  seriously  contested  by  respondent,  but  it  is  claimed 
in  his  behalf  that  an  itemized  account  for  such  services 
should  have  been  rendered,  and  until  this  is  done  the  exec- 
utor is  not  entitled  to  an  allowance  therefor.  The  general 
rule  undoubtedly  is  that  all  claims  against  a  decedent's 
estate  should  be  presented,  if  possible,  in  an  itemized  form, 
and  it  would  have  been  much  more  satisfactory  in  this  case 
if  that  had  been  done.  The  court  should  ordinarily  refuse 
to  allow  an  executor  credit  for  alleged  expenses  in  the  settle- 
ment of  the  estate  unless  the  account  is  definite  and  the 
services  proved  to  have  been  actually  rendered  and  reason- 
ably worth  the  sum  charged.  Such  is  the  general  rule,  and 
courts  should  be  slow  to  depart  therefrom.  But  we  think, 
under  the  peculiar  facts  of  this  case,  the  court  sitting  as  a 
court  of  equity,  should  not  allow  this  wholesome  rule  to  bo 
invoked  to  defeat  a  just  claim.  The  reason  of  this  rule  rests 
in  the  jealous  care  with  which  courts  guard  the  estates  of 
deceased  persons,  to  prevent  the  allowance  and  payment 
of  unjust  and  unreasonable  claims.  It  requires  each  item  of 
the  alleged  claim  to  be  stated,  with  its  particular  value,  so 
that  the  executor  and  all  persons  inierested  may  have  a  full 


468  Steel  v.  Holladay.       [Sup.  Ct 

Opinion  of  the  Court —Bean,  J. 

opportunity  to  resist  the  payment  of  such  items  thereof,  if 
any,  as  may  be  desired.  But  when  the  reason  for  the  rule 
does  not  exist,  the  rule  itself  should  not  be  operative.  It 
would  be  impracticable,  if  not  impossible,  for  an  attorney  of 
an  executor  engaged  in  the  management  of  an  estate  as 
vast  and  complicated  as  the  record  shows  this  one  to  have 
been,  to  render  an  itemized  account  for  his  services.  Almost 
his  entire  time  was  occupied  in  consultation  with  the  exec- 
utor and  matters  connected  with  the  estate.  Claims  aggre- 
gating large  sums  and  involving  intricate  and  complicated 
questions  were  presented  for  examination  and  investigation; 
suits  and  actions  against  the  estate  on  alleged  claims  amount>- 
ing  in  the  aggregate  to  near  $150,000  were  being  prosecuted 
in  both  the  state  and  federal  courts.  Some  of  these  alleged 
claims  grew  out  of  transactions  which  took  place  in  other 
states,  rendering  a  vast  amount  of  correspondence  and  inves- 
tigation necessary  in  order  to  prepare  for  the  defense  of  the 
actions  brought  thereon.  From  the  time  of  the  application 
of  appellant  for  the  appointment  as  executor  until  his  final 
discharge,  the  estate  seems  to  have  been  constantly  harassed 
and  annoyed  by  suits,  actions  and  proceedings  in  the  courts. 
It  was  highly  important  that  he  have  the  advice  and  assist- 
ance of  an  attorney,  and  the  contract  with  Mr.  Williams 
was  made  in  good  faith,  the  services  faithfully  rendered 
and  reasonably  worth  the  sum  agreed  upon.  The  estate 
received  the  benefit,  and  it  would  now  be  unjust  and 
inequitable  to  require  Mr.  Holladay  to  pay  from  his  private 
funds  for  the  services  of  Mr.  Williams  rendered  him  as  exec- 
utor or  any  portion  thereof,  simply  because  an  itemized 
account  has  not  been  kept  or  rendered. 

The  claim  of  $700  for  the  services  of  a  clerk  was  properly 
disallowed.  The  record  does  not  disclose  that  Mr.  Holladay 
paid  out  any  money  whatever  for  clerk  hire,  nor  that  he 
obligated  himself  to  do  so.  The  person  whom  he  claims 
acted  as  his  clerk  was  in  the  employ  of  the  mill  company,  at 
a  salary  of  $125  per  month,  during  the  time  he  charges  the 
estate  with  $50  per  month  for  the  services  of  the  same 
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person,  and  does  not  appear  to  have  been  employed  by  the 
executor;  and,  besides,  "it  is  the  duty  of  an  executor  to 
keep  and  render  a  just  account  of  his  trust,  and  if  he  is 
incompetent  or  too  indolent  to  do  so,  and  thinks  proper  to 
keep  a  clerk  for  that  purpose,  he  must  do  it  at  his  own  expense.*' 
{Teague  v.  Dendy,  2  McCord  Ch.  (S.  C.)  459,  16  Am.  Dec.  643; 
Logan  v.  Logan,  1  McCord  Ch.  (8.  C.)  1;  Ludch  v.  Medin,  3 
Nev.  93,  93  Am.  Dec.  376;  In  re  Moore,  72  Cal.  369.) 

It  follows,  therefore,  that  the  decree  of  the  court  below 
must  be  modified  so  as  to  allow  appellant  for  attorney's  fees 
from  the  11th  day  of  October,  1887,  to  the  31st  day  of  May, 
1889,  at  the  rate  of  $5,000  per  annum,  and  in  all  other 
respects  affirmed,  and  that  appellant  recover  his  costs  and 
disbursements  in  this  court  and  the  court  below* 


[Filed  April  H  1891.1 

SAMUEL  COULTER  v.  PORTLAND  TRUST  COMPANY. 

PowKR  OF  Attorney— Construction.— When  an  authority  is  conferred  upon  an  a^ent 
by  a  formal  instrument  as  by  a  power  of  attorney,  there  are  two  rules  of  construc- 
tion to  be  carefully  attended  to:  (1)  The  meaning  of  the  general  words  in  the 
instrument  will  be  restricted  by  the  context  and  construed  accordingly;  (2)  the 
authority  will  be  construed  strictly  bo  as  to  exclude  the  exercise  of  any  power 
which  is  not  warranted  either  by  the  actual  terms  used  or  as  a  necessary  means  of 
executing  the  authority  with  effect. 

Acts  of  Agent— Duty  of  One  Dealing  with  Him  Knowing  His  Representative 
Character.— Where  one  person  deals  with  another,  knowing  that  the  other  is 
acting  under  delegated  authority,  it  is  his  duty  to  Inform  himself  of  the  extent  of 
such  delegated  authority.  In  such  case  the  principal  is  bound  only  to  the  extent 
of  that  authority. 

The  Word  Sale  Defined.—  Sale  is  a  word  of  precise  legal  import  both  at  law  and 
in  equity.  It  means  at  all  times  a  contract  between  parties  to  give  and  pass  rights 
of  property  for  money  which  the  buyer  pays  or  promises  to  pay  to  the  seller  for  the 
thing  sold. 

Power  of  Attorney— Parol  Evidence.— When  an  agency  is  created  by  written 
instrument,  the  general  rule  is  that  the  nature  and  extent  of  the  authority  must  be 
ascertained  from  the  instrument  itself  and  cannot  be  enUrged  by  parol  evidence 
of  an  intention  to  confer  additional  powers,  because  that  would  contradictor  vary 
the  terms  of  the  written  instrument. 

Defective  Title  — Notice.— When  a  party  claims  title  to  real  property  and  the  deeds 
through  which  he  claims  show  an  infirmity  in  such  title,  he  is  chargeable  with 
notice  of  the  state  of  his  own  title  and  of  every  fact  appearing  In  any  of  the  deeds 
through  which  he  deraigna  title. 
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Multnomah  county :  E.  D.  Shattuck,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  an  action  of  ejectment  brought  to  recover  certain 
real  property  in  the  city  of  East  Portland.  The  complaint 
is  in  the  usual  form  and  contains  all  the  allegations  required 
by  the  statute.  The  answer  traverses  plaintiff's  allegations 
and  then  alleges  title  in  the  defendant. 

Upon  the  trial  in  the  court  below  the  plaintiff  introduced 
the  record  evidence  of  his  title  by  mesne  conveyances  from 
Elijah  B.  Davidson  and  wife,  the  original  donees  of  the 
United  States,  and  rested.  The  last  conveyance  in  his  chain 
of  title  was  a  deed  of  bargain  and  sale  with  covenants  of 
general  warranty  from  Howard  H.  Palmer,  dated  March  24, 
1890.  The  defendant  also  claiming  title  through  Howard 
H.  Palmer,  offered  in  evidence  a  power  of  attorney  from  him 
to  his  wife  R.  A.  Palmer  as  follows: 

"Know  all  men  by  these  presents:  That  I,  Howard  H. 
Palmer,  of  Murray,  Idaho,  have  made,  constituted  and 
appointed  and  by  these  presents  do  make,  constitute  and 
appoint,  R.  A.  Palmer,  in  the  county  of  Multnomah,  Oregon 
my  true  and  lawful  attorney  for  me  in  my  name,  place  and 
stead,  to  transact  any  business  whatever  in  a  lawful  manner, 
in  connection  with  or  necessary  to  the  buying,  selling,  trans- 
ferring or  mortgaging  real  estate,  in  said  county  and  statd 
including  the  signing  of  all  necessary  papers  in  order  to 
transact  any  such  business  relating  to  real  estate  transaction^ 
also  including  the  sealing  and  acknowledging  the  execution 
of  said  papers,  and  the  delivery  of  the  same.  Giving  and 
granting  unto  my  said  attornej''  full  power  and  authority  to 
do  and  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the  premises, 
as  fully  to  all  intents  and  purposes  as  I  might  or  could  do  if 
personally  present;  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  confirming  all  that  my  said 
attorney  or  her  substitute  shall  lawfully  do  or  cause  to  be 
done  by  virtue  thereof. 
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"  In  witness  whereof,  I  hereunto  set  my  hand  and  seal 
this  seventeenth  day  of  March,  A.  D.,  1887. 

"  Howard  H.  Palmer.  [Seal.] 

"  Executed  in  the  presence  of 

^'W.  G.  Jenne, 

"J.  V.  Allen." 

Which  instrument  was  acknowledged  before  W.  Q.  Jenne, 
notary  public  for  Oregon,  March  22,  1887,  and  recorded  at 
4:50  P.  M.,  November  23, 1888,  on  page  443  of  book  108, 
deed  records  of  Multnomah  county. 

Defendant  next  offered  in  evidence  the  following  instru- 
ment as  executed  under  the  authority  conferred  by  said 
power  of  attorney : 

"Know  all  men  by  these  presents:  That  we,  Howard  H. 
Palmer  and  R.  A.  Palmer,  his  wife,  in  consideration  of  one 
dollar,  to  us  paid  by  W.  G.  Jenne,  and  for  the  further  con- 
sideration that  the  said  W.  G.  Jenne  hereby  assumes  the 
responsibility  of  providing  a  suitable  and  comfortable  home 
for  and  of  properly  clothing  Nellie  Palmer,  the  daughter  of 
the  said  Howard  H.  Palmer  and  R.  A.  Palmer,  until  the 
said  Nellie  Palmer  (now  nearly  three  years  of  age)  shall 
reach  the  age  of  18  years,  do  hereby  grant,  bargain,  sell  and 
convey  to  said  W.  G.  Jenne,  his  heirs  and  assigns  forever,  the 
following  described  parcel  of  real  estate,  to  wit:  (Description 
of  premises  in  dispute)  Containing  eleven  and  one-half  (llj) 
acres,  exclusive  of  a  road  to  run  across  said  tract  north  and 
south  and  to  be  thirty  (30)  feet  wide.  Together  with  the 
tenements  *  *  *  and  also  all  our  estate  *  *  *  therein 
or  thereto,  including  dower  and  the  right  of  dower.  To  have 
and  to  hold  the  same  to  the  said  W.  G.  Jenne,  his  heirs  and 
assigns  forever.  And  we,  Howard  H.  Palmer  and  R.  A. 
Palmer,  do  covenant  with  the  said  W.  G.  Jenne  and  his  legal 
representatives  forever,  that  the  said  real  estate  is  free  from 
all  encumbrances,  save  and  except  one  mortgage  for  six 
hundred  dollars  and  interest  thereon  in  favor  of  the  Solicitor's 
Company,  and  recorded  in  the  records  of  said  county  and 
state,  and  that  we  will  and  our  heirs,  executors  and  admin- 
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istrators  shall  warrant  and  defend  the  same  to  the  said  W. 
G.  Jenne,  his  heirs  and  assigns  forever,  against  the  lawful 
claims  and  demands  of  all  persons  whomsoever^  except  as 
above  specified. 

"In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals  this  22d  day  of  November,  A.  D.,  1888. 

"  Howard  H.  Palmer.  [Seal.] 
"By  R.  A.  Palmer, 

"  His  attorney  in  fact. 
"R.  A.  Palmer,"  [Seal.] 

"Signed,  sealed  and  delivered  in  the  presence  of 

"W.  H.  Norman. 

«J.  C.  McGren." 

Which  instrument  was  acknowledged  by  R.  A.  Palmer, 
both  as  wife  and  attorney  in  fact  of  Howard  H.  Palmer, 
November  22,  1888,  and  recorded  next  day  at  4:50  o'clock 
P.  M.,  book  110  of  deeds,  on  page  44. 

Plaintiff  objected  to  the  admission  of  deed  in  evidence  as 
unauthorized  by  said  power  of  attorney  and  void  on  its  face. 
It  was  conceded  at  the  trial  that  defendant  had  succeeded 
to  whatever  title  passed  to  W.  G.  Jenne  by  this  deed;  and 
they  oflFered  no  other  documentary  evidence.  But  the  defend- 
ant offered  oral  testimony  to  prove  certain  alleged  facts, 
which  they  claimed  would  affect  the  operation  of  this  power 
of  attorney  and  deed  in  respect  of  their  passing  the  title  in 
said  premises  from  Palmer  to  Jenne.  The  plaintiff  objected 
to  such  testimony  as  incompetent  and  irrelevant,  and  ex- 
cepted to  its  admission  by  the  court.  He  also  excepted  to  the 
findings  of  fact  based  thereon  as  unsupported  by  any  com- 
petent or  sufficient  evidence,  and  as  themselves  incompetent 
and  irrelevant.    The  findings  of  the  court  are  as  follows: 

1.  That  the  first  of  said  actions  is  brought  to  recover 
possession  of  the  following  described  tract  of  land:  [Here 
follows  a  description  of  the  property,  as  set  forth  in  the 
complaint.] 

2.  That  the  parties  to  said  action,  plaintiff  and  defend- 
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ant,  both  claim  title  to  the  premises  in  each  action  involved, 
by  deed  from  Howard  H.  Palmer,  a  former  owner  thereof. 

3.  That  all  said  lands  were  portions  of  a  larger  tract, 
prior  to  the  29th  day  of  January,  1887,  owned  by  one  Susan 
E.  Jenne,  who  on  said  day  conveyed  all  said  larger  tract  of 
land  to  one  William  G.  Jenne,  her  son,  for  the  purpose  of 
having  the  same  divided  among  her  children,  of  whom 
Rhoda  A.  Palmer,  the  wife  of  said  Howard  H.  Palmer,  was 
one;  that  at  the  time  of  the  execution  of  said  conveyance 
by  said  Susan  E.  Jenne,  she  gave  verbal  direction  to  the 
said  William  G.  Jenne  in  regard  to  the  apportionment  of 
her  said  lands  among  her  children,  and  verbally  stated  to 
him  that  her  daughter,  Rhoda  A.  Palmer,  should  have  no 
portion  of  said  land,  but  that  he  should  convey  to  said 
Howard  H.  Palmer  the  share  to  which  his  wife,  as  the  child 
of  the  said  Susan  E.  Jenne,  would  otherwise  be  entitled; 
that  in  pursuance  of  said  direction  the  said  William  G. 
Jenne  conveyed  to  the  said  Howard  H.  Palmer  in  fee  all  the 
lands  in  said  actions  involved,  and  that  said  Howard  H. 
Palmer  paid  no  consideration  therefor.  This  last-mentioned 
conveyance  is  the  source  of  title  to  said  lands  derived  by 
the  said  Howard  H.  Palmer. 

4.  That  thereafter  the  said  Howard  H.  Palmer  executed 
to  his  wife,  the  said  Rhoda  A.  Palmer,  a  power  of  attorney, 
bearing  date  March  17, 1887,  and  acknowledged  March  22, 
1887,  wherein  and  whereby  he  empowered  the  said  Rhoda 
A.  Palmer,  in  his  name,  place  and  stead,  to  "transact  any 
business  whatever  in  a  lawful  manner  in  connection  with  or 
necessary  to  the  buying,  selling,  transferring  or  mortgaging 
real  estate,"  in  Multnomah  county,  state  of  Oregon,  "includ- 
ing the  signing  of  all  necessary  papers  in  order  to  transact 
any  such  business  relating  to  real-estate  transactions,  also 
including  the  sealing  and  acknowledging  the  execution  of 
said  papers  and  the  delivery  of  the  same;"  that  said  instru- 
ment was  witnessed  and  acknowledged  so  as  to  entitle  it  to 
be  recorded,  and  was  on  November  23, 1888,  duly  recorded 
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in  the  oflBce  of  the  recorder  of  conveyances  for  said  Multno- 
mah county. 

5.  That  at  some  time  prior  to  the  22d  day  of  November, 
1888,  the  said  Howard  H.  Palmer  and  Rhoda  A.  Palmer 
had  executed  to  the  Solicitor's  Company  a  mortgage  upon 
the  lands  conveyed  to  the  said  Howard  H.  Palmer  by  the 
said  William  G.  Jenne,  to  secure  a  loan  of  $600  made  by 
said  company,  which  money  was  sent  to  the  said  Rhoda  A. 
Palmer  in  Idaho  by  W.  G.  Jenne. 

6.  That  on  said  22d  day  of  November  said  Rhoda  A. 
Palmer,  assuming  to  act  as  attorney  in  fact  for  said  Howard 
H.  Palmer,  under  said  power  of  attorney,  on  his  behalf  and 
on  her  own  behalf,  executed  to  the  said  William  G.  Jenne  a 
deed  purporting  to  convey  in  fee  simple  all  the  lands 
involved  in  these  three  actions,  exclusive  of  a  road  across 
said  tract  north  and  south,  to  be  thirty  feet  wide,  upon  an 
expressed  consideration  of  one  dollar,  "and  for  the  further 
consideration  that  the  said  W.  G.  Jenne  hereby  assumes  the 
responsibility  of  providing  a  suitable  and  comfortable  home 
for  .and  of  properly  clothing  Nellie  Palmer,  the  daughter  of 
the  said  Howard  H.  Palmer  and  R.  A.  Palmer,  until  the 
said  Nellie  Palmer  (now  nearly  three  years  of  age)  shall 
reach  the  age  of  eighteen  years;"  said  conveyance  also  con- 
taining a  covenant  of  general  warranty  of  the  title  to  said 
premises,  and  also  a  covenant  that  "said  real  estate  is  free 
from  all  incumbrances,  save  and  except  one  mortgage  for 
six  hundred  dollars,  and  interest  thereon,  in  favor  of  the 
Solicitor's  Company";  that  said  conveyance  was  duly  wit- 
nessed and  acknowledged  so  as  to  entitle  it  to  be  recorded, 
and  it  was  on  the  23d  day  of  November,  1888,  duly  recorded 
in  the  oflBce  of  the  recorder  of  conveyances  of  said  Multno- 
mah county. 

7.  That  on  the  4th  day  of  February,  1889,  said  W.  G. 
Jenne,  with  his  wife,  executed  a  deed  purporting  to  convey 
in  fee  simple  the  tract  of  land  involved  in  the  first  of  the 
actions  above  set  forth  to  the  defendant  the  Portland  Trust 
Compaiiy  of  Oregon,  for  a  consideration  of  $300  per  acre. 
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and  thereafter  said  company  executed  to  the  defendants 
Rash  and  Warner  deeds  purporting  to  convey  in  fee  simple, 
as  portions  of  the  land  to  it  conveyed,  the  tracts  to  which 
they  respectively  make  claim  of  title. 

8.  That  at  the  time  of  the  execution  of  said  several  con- 

« 

veyances  none  of  the  defendants  had  any  knowledge  or  notice 
of  matters  affecting  the  title  to  the  lands  to  each  conveyed, 
except  as  appeared  from  the  record  of  conveyances. 

9.  That  from  the  purchase  price  of  the  lands  conveyed 
by  the  said  William  G.  Jenne  to  the  said  Portland  Trust 
Company  of  Oregon,  said  company  retained  the  amount  due 
upon  the  mortgage  to  the  Solicitor's  Company  above  men- 
tioned and  therewith  satisfied  the  same. 

10.  That  the  sum  of  one  dollar,  mentioned  in  the  deed 
of  the  22d  day  of  November,  1888,  from  the  said  Howard 
H.  Palmer  and  Rhoda  A.  Palmer  to  the  said  William  G. 
Jenne,  was  never  paid,  but  that  the  said  William  G.  Jenne 
took  charge  of  the  child  in  said  deed  mentioned  from  the 
date  of  its  execution  until  the  month  of  March,  1890,  when 
she  was  taken  from  his  custody  upon  proceedings  in  an 
action  of  habeas  coitus  instituted  by  the  said  Howard  H. 
Palmer  against  the  said  Wm.  G.  Jenne  in  this  court. 

11.  That  the  said  Rhoda  A.  Palmer  died  on  or  about  the 
17th  day  of  December,  18S8,  and  that  from  the  date  of  the 
execution  of  the  conveyance  from  William  G.  Jenne  to 
Howard  H.  Palmer,  above  mentioned,  to  that  of  the  death 
of  the  said  Rhoda  A.  Palmer,  the  said  Howard  H.  Palmer 
allowed  the  said  Rhoda  A.  Palmer  to  control  the  land  to 
him  conveyed  as  aforesaid,  and  executed  with  her  such 
instruments  in  relation  thereto  as  she  desired  to  have 
executed,  and  that  the  intent  of  the  said  Howard  H. 
Palmer  in  executing  said  power  of  attorney  was  to  enable 
his  wife  to  manage  and  control  the  lands  above  described, 
in  any  manner  that  she  might  determine. 

12.  That  the  said  Howard  H.  Palmer  was  not  within 
the  state  of  Oregon  at  the  time  of  the  execution  of  the  deed 
by  Rhoda  A.  Palmer  as  his  attorney  in  fact  to  William  G. 
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Jenno,  and  did  not  know  of  the  execution  of  said  deed  or  of 
any  of  said  transactions  connected  with  or  relating  to  said 
premises  occurring  after  the  execution  of  said  power  of  attor- 
ney and  mortgage  in  March  and  April,  1887,  until  July, 
1889;  and  that  he  never  ratified  the  same. 

13.  That  on  the  24th  day  March,  1890,  the  said  Howard 
H.  Palmer  executed  to  the  plaintiff  a  deed  purporting  to 
convey  in  fee  simple  all  the  lands  above  described,  in  con- 
sideration of  the  sum  of  one  hundred  dollars  paid  by  the 
said  plaintiflF  to  said  Palmer,  but  that  said  Palmer  still 
retains  an  interest  in  said  lands,  and  that  said  consid- 
eration was  a  nominal  one,  and  said  conveyance  was  exe- 
cuted solely  to  vest  the  title  to  said  lands  in  the  plaintiflf. 

These  findings  of  fact  were  followed  by  conclusions  of  law 
in  favor  of  the  defendant,  upon  Which  judgment  was  entered 
from  which  this  appeal  was  taken.  The  other  facts  appear 
in  the  opinion. 

W.  W.  Thayer,  and  /.  F.  Watson,  for  Appellant 

The  intention  of  Howard  H.  Palmer  must  be  determined 
from  the  power  of  attorney  itself,  construed  in  the  light  of 
the  facts  and  circumstances  surrounding  the  transaction; 
and  it  is  hardly  supposable  that  he,  after  his  mother-in-law 
had  caused  the  deed  to  be  made  to  him  instead  of  to  his 
wife,  thus  evincing  an  intention  that  he  should  have  the 
property  and  not  her,  would  at  once  transfer  to  her  the  dis- 
position of  it  for  any  purpose  which  might  accord  with  her 
whims  or  caprice.  Nor  can  the  court  go  outside  of  the  plain 
language  of  the  power  to  ascertain  the  intention  of  the  party 
creating  it.  The  agent's  authority  must  be  determined  by 
the  terms  of  the  writing  and  the  nature  of  the  business  to 
be  transacted,  to  be  affected  by  any  local  usage,  trade  or 
custom,  relating  to  such  transactions  at  the  place  where  the 
authority  of  the  agent  was  to  be  exercised,  should  there  be 
any  such  usage  or  custom.  {Pollock  v.  Cohen,  32  Ohio  St.  522.) 

An  agent's  authority,  in  whichever  way  delegated,  will 
be  limited  to  that  expressly  conferred  and  such  implied 
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authority  as  is  necessarily  and  ordinarily  incident  thereto. 
(1  Am.  &  Eng.  Enc.  Law,  1026.) 

The  fact  that  the  power  of  attorney  in  question  was  given 
by  a  husband  to  his  wife  does  not  change  the  rule  referred 
to.  A  wife  as  such  has  no  original  or  inherent  power  to 
make  anj^^  contract  which  is  obligatory  on  her  husband.  No 
such  right  arises  from  the  marital  relation  between  them. 
If,  therefore,  she  possess  a  power  in  any  case  to  bind  him 
by  any  contract  made  on  his  behalf,  it  must  be  by  virtue  of 
an  authority  derived  from  him  and  founded  on  his  assent, 
although  such  assent  may  be  precedent  or  subsequent  and 
expressed  or  implied;  and  this  is  the  light  in  which  contracts 
are  universally  viewed.  When  such  authority  is  conferred,  the 
relation  between  them  and  the  consequences  of  that  relation  are 
analogous  to  those  in  the  ordinary  case  of  principal  and  agent. 
{Benjamin  v.  Benjamin,  16  Conn.  347,  39  Am,  Dec.  386.) 

A  wife  has  no  authority  in  law  to  act  for  her  husband 
except  for  the  purpose  of  realizing  her  right  to  support;  in 
all  other  cases  she  must  be  his  agent  in  fact. 

Parties  dealing  with  an  agent  known  to  be  acting  under 
an  express  power,  whether  the  authority  conferred  be  gen- 
eral or  special,  are  bound  to  take  notice  of  the  nature  and 
extent  of  the  authority  conferred,  and  they  must  be  regarded 
as  dealing  with  that  power  before  them,  and  are  bound  at 
their  peril  to  notice  the  limitations  thereto  prescribed,  either 
by  its  own  terms  or  by  construction  of  law.  So  where  the 
act  assumed  to  be  done  by  the  agent  is  one  for  which  the 
authority  is  required  by  law  to  be  conferred  by  a  written 
instrument  or  by  a  writing  under  seal,  the  parties  dealing 
with  him  must  take  notice  of  that  fact,  and  they  will  be 
bound  by  any  limitations  or  restrictions  contained  therein, 
although  they  have  not  had  actual  knowledge  of  them. 
(Mechem  on  Ag.  §  273.) 

The  rule  is  well  settled  that  a  power  to  sell  property  does 
not  authorize  the  agent  to  sell  in  payment  of  his  own  debt. 
(1  Am.  <fe  Eng.  Enc.  of  Law,  360;  Frink  v.  Eoe,  70  Cal.  200.) 

Sale  is  a  word  of  precise  legal  import  both  at  law  and  in 


478  Coulter  v.  Portland  Trust  Co.       [Sup.  Ct. 

Opinion  of  the  Ck>urt— Strahan,  C.  J. 

equity.  It  means  at  all  times  a  contract  between  parties  to  give 
and  pass  rights  of  property  for  money  which  the  buyer  pays  or 
promises  to  pay  to  the  seller  for  the  thing  bought  and  sold.  (  WU^ 
liamaon  v.  Berry,  8  How.  544;  ilora  v.  Murphy,  83  Cal.  12.) 

In  construing  the  power  of  attorney,  the  general  expressions 
in  it  should  be  limited  to  the  clear  and  obvious  intent  and  object 
of  the  agency  therein  created.  (JHortUl  v.  Code,  22  How.  81 ; 
Home  V.  Ingraham,  126  111,  198,  16  N.  E.  Rep.  872;  Wood  v. 
McCain,  7  Ala.  800,  42  Am,  Dec.  612;  Randall  v.  Dyf,  79 
Cal.  115;  Gouldy  v.  Meicalf,  75  Tex.  455, 16  Am.  St.  Rep.  912; 
Mead  v.  Brothers,  28  Wis.  689.) 

Williams  &  Tfood,  for  Respondent. 

The  intent  of  the  parties  to  the  contract  must  be  ascertained. 
{Coffmg  V.  Taylor,  16  111.  467;  Maynard  v.  Mercer,  10  Nev,  33; 
Frink  v.  Roe,  7  Pac.  Rep.  481;  Norton  v.  Whitehead,  84  Cal.  263, 
18  Am.  St.  Rep.  172;  Spofford  v.  Ilobba,  29  Me.  148,  48  Am. 
Dec.  521.) 

The  lands  in  controversy  belonged  to  Mrs.  Palmer.  (Desder 
v.  Billings,  110  Pa,  135;   Wales  v.  Newbould,  9  Mich.  63.) 

Palmer  ought  to  be  bound  by  the  deed  of  his  wife  to  Jenne. 
(EwelPs  Evans,  Ag.  211.) 

Strahan,  C.  J. — The  first  question  to  which  our  attention 
will  be  directed  is  the  construction  to  be  given  the  power  of 
attorney  executed  by  Howard  H.  Palmer  to  his  wife,  R.  A. 
Palmer,  on  the  17th  day  of  March,  1887.  By  that  instru. 
ment  he  created  R.  A.  Palmer  his  true  and  lawful  attorney 
in  fact  and  empowered  her  to  transact  any  business  what, 
ever  in  a  lawful  manner  in  connection  w'ith  or  necessary  to 
the  buying,  selling,  transferring  or  mortgaging  real  estate  in 
said  county  and  state,  including  the  signing  of  all  necessary 
papers  in  order  to  transact  any  such  business  relating  to 
real  estate  transactions,  also  including  the  sealing  and 
acknowledging  the  execution  of  said  papers  and  the 
delivery  of  the  same.  In  this  case,  there  is  no  question  as 
to  the  power  to  buy  or  mortgage  real  estate,  because  the 
agent  did  not  assume  to  act  under  the  power  created  by 
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those  words.  The  only  question  that  we  need  to  consider  is  the 
extent  of  the  agent's  power  conferred  by  the  words  **  selling  or 
transferring.'^  G(yijUdy  v.  Meicalf,  76  Tex,  455, 16  Am.  St.  Kep. 
912,  is  a  recent  case  on  this  subject.  In  that  case  the  attorney 
was  authorized  by  the  power  "  to  buy,  sell  or  exchange  proi)erty ; 
to  receive  and  receipt  for  money;  to  sell  and  dispose  of 
property;  to  give  bills  of  sale  tliereto  or  to  sell  and  transfer 
real  estate,  and  to  execute  deeds  thereto,  or  to  do  and  per- 
form any  lawful  act  in  or  about  or  concerning  my  (the 
principars)  business  as  fully  and  completely  as  if  I  were 
personally  present,"  and  the  court  held  that  this  did  not 
authorize  the  attorneys  to  execute  an  assignment  of  the 
principal's  property  for  the  benefit  of  his  creditors.  In 
passing  upon  this  question,  the  court  said:  " The  language 
used  in  the  grant  of  general  power  is  certainly  very  compre- 
hensive, but  the  established  rule  of  construction  limits  the 
authority  derived  by  the  general  grant  of  power  to  the  acts 
authorized  by  the  terms  employed  in  granting  the  special 
powers.  When  an  authority  is  conferred  upon  an  agent  by 
a  formal  instrument,  as  by  a  power  of  attorney,  there  are 
two  rules  of  construction  to  be  carefully  attended  to:  (1) 
The  meaning  of  the  general  words  in  the  instrument  will  be 
restricted  by  the  context,  and  construed  accordingly.  (2) 
The  authority  will  be  construed  strictly,  so  as  to  exclude  the 
exercise  of  any  power  which  is  not  warranted  either  by  the 
actual  terms  used,  or  as  a  necessary  means  of  executing 
the  authority  with  effect."  (Ewell's  Evans,  Ag.  204;  Reese  v. 
Merllock,  27  Tex.  120,  84  Am.  Dec.  611.) 

So  in  Holbrook  v.  McCarthy,  61  Cal.  216,  which  was  a  sale 
of  land  under  a  power  of  attorney,  the  terms  of  which  were  not 
followed,  the  court  held  the  act  of  the  agent  of  no  binding  force 
upon  the  principal.  So  also  in  ilotris  v.  WaUioriy  15  Minn. 
212,  the  agent  had  a  general  power  to  sell  and  convey  real  es- 
tate, and  assuming  to  aot  under  such  power  he  mortgaged  it, 
and  the  court  held  the  act  void.  So  in  First  National  Bank 
of  Trenion,  Mo.  v.  Oay,  63  Mo.  33,  21  Am.  Rep.  430,  the 
agent  had  authority  to  use  or  sign  the  principal's  name  for 
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the  purpose  of  obtaining  accommodation  at  a  bank,  which 
of  necessity,  remarked  the  court,  authorized  the  execution 
of  a  note,  and  that  the  law  would  give  effect  to  such  purpose 
in  the  usual  and  ordinary  way;  but  that  such  power  did  not 
authorize  the  execution  of  an  instrument  which  was  not  a 
commercial  note.  The  only  departure  claimed  was  that  the 
agent  signed  his  principal's  name  to  a  paper  in  all  respects 
a  promissory  note,  except  it  contained  a  clause  for  the  pay- 
ment of  attorney's  fees  if  placed  in  an  attorney's  hands  for 
collection,  and  the  court  held  that  this  provision  destroyed 
its  character  as  a  promissory  note,  and  that  as  against  the 
principal  it  was  void.  This  case  would  seem  to  the  writer 
to  be  an  extreme  case,  but  it  illustrates  to  what  extent  and 
how  jealously  courts  scrutmize  the  acts  of  agents  done  in 
excess  of  their  authority.  So  in  Dozier  v.  Freeman,  47  Miss. 
647,  it  was  held  that  where  one  person  deals  with  another 
knowing  that  the  other  is  acting  under  a  delegated  authority, 
it  is  his  own  folly  if  he  does  not  inform  himself  of  the 
extent  of  the  delegated  authority.  In  such  case,  the  prin- 
cipal is  bound  only  to  the  extent  of  that  authority.  And 
the  Eq.  L,  Amir,  Soc,  v.  Poe,  53  Md.  28,  is  to  the  same  effect. 
So  also  in  Pollock  v.  Cohen,  32  Ohio  St.  514,  it  was  held  where 
authority  to  perform  a  specified  act  in  specified  modes  is 
conferred  upon  an  agent  by  a  regularly  executed  power  of 
attorney,  and  general  words  are  also  used,  the  general  words 
are  limited  by  and  to  be  construed  with  reference  to  the 
modes  specifically  named.  And  an  able  elementary  writer 
says  on  this  subject:  "It  results  from  the  rules  of  inter- 
pretation applied  to  the  construction  of  powers  of  attorney 
that  where  authority  is  given  to  perform  specific  acts,  and 
general  terms  are  also  employed,  the  latter  are  limited  to 
the  particular  acts  authorized  by  the  power."  (Devlin  on 
Deeds,  359.)  These  principles  are  declared  and  illustrated 
by  other  cases,  (^^orth  River  Bank  v.  Aymar,  3  Hill,  262; 
Wanless  v.  McCandless,  38  Iowa,  20;  Tappan  v.  Morseman,  18 
Iowa,  499;  Towle  v.  Leavitt,  23  N.  H.  360,  55  Am.  Dec.  195; 
BoaMer  v.  BoasUer,  8  Weud.  495,  24  Am.  Dec.  62;  Billings  v. 
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MorroWy  7  Cal.  171,  68  Am.  Dec.  235;  Eountree  v.  Denson,  69 
Wis.  522 ;  Story  on  Agency,  §  72;  Wharton  on  Agency,  §  227.) 
The  authorities  cited  conclusively  settle  in  what  light  a 
power  of  attorney  is  to  be  viewed  and  how  construed,  and  it 
only  remains  to  ascertain  in  what  manner  Mrs.  Palmer 
proceeded  in  the  execution  of  the  power  conferred  upon  her. 
On  the  22d  day  of  November,  1888,  she  proceeded,  assuming 
to  act  under  this  power  of  attorney,  to  execute  to  her 
brother  W.  G.  Jenne  a  deed  in  the  name  of  Howard  II. 
Palmer  and  herself,  whereby,  for  the  consideration  of  one 
dollar,  and  "the  further  consideration  that  the  said  W.  G. 
Jenne  hereby  assumes  the  responsibility  of  providing  a 
suitable  and  comfortable  home  for,  and  properly  clothing 
Nellie  Palmer,  the  daughter  of  said  Howard  H.  Palmer  and 
R.  A.  Palmer,  until  the  said  Nellie  Palmer  (now  nearly  three 
years  of  age)  shall  reach  the  age  of  eighteen  years,"  did 
thereby  grant,  bargain,  sell  and  convey  to  said  W.  G.  Jenne 
forever  the  real  estate  in  controversy.  Was  this  a  sale?  It 
is  said  in  Frink  v.  Roe,  70  Cal.  296,  that  an  agent  authorized 
to  sell  and  convey  the  property  of  his  principal  cannot  as 
against  the  principal  convey  it  in  trust  for  the  payment  of 
his  own  debts  to  one  who  has  notice  of  the  terms  of  his 
agency.  It  was  said  in  Williamson  v.  Berry,  8  How.  544: 
"  Sale  is  a  word  of  precise  legal  import,  both  at  law  and  in 
equity.  It  means  at  all  times  a  contract  between  parties  to 
give  and  pass  rights  of  property  for  money  which  the  buyer 
pays  or  promises  to  pay  to  the  seller  for  the  thing  bought 
and  sold."  And  it  was  said  in  Mora,  Bishop  of  Monterey  v. 
Murphy,  83  Cal.  12,  "a  power  to  sell  and  convey  is  prima 
facie  a  power  to  sell  for  money,  usually  for  cash  paid,"  and  it  is 
further  said,  "to  give  it  any  other  meaning,  it  must  be  by 
some  usage  or  custom  in  the  country  where  the  power  is  to 
to  be  exercised  modifying  the  prima  facie  significance  of  the 
power  conferred."  So  in  Benjamin  on  Sales,  §  1,  which 
defines  the  requisites  of  a  sale,  "that  it  may  be  defined  to  be 
the  transfer  of  the  absolute  or  general  property  in  a  thing, 
for  a  price  in  money,"  and  in  section  2  it  is  observed  in 

XX  Os.~81. 
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considering  the  price,  "that  it  must  be  in  money  paid  or 
promised  accordingly  as  the  agreement  may  be  for  cash  or 
credit  sale;  but  if  any  other  consideration  than  money  be 
given,  it  is  not  a  sale."  The  principle  is  announced  in 
Huthmacher  v.  Harru^  Admr.  38  Pa.  St.  491,  80  Am.  Dec, 
502;  Bigley  v.  Risher,  63  Pa.  St.  152;  Tiedeman  on  Sales,  §  L 
Under  no  definition  of  the  word  "sale**  that  I  have  been  able  to 
find,  or  any  authority  relating  to  the  subject  of  sales,  can  this 
attempted  transfer  of  Palmer's  property  be  called  a  sale.  By 
this  attempted  transfer  of  the  land  in  controversy  by  Mrs. 
Palmer  to  her  brother,  she  sought  to  make  provision  for  the 
support  of  the  infant  child  of  herself  and  husband,  and 
that  was  all.  Whether  such  a  stipulation  as  the  one  in  the 
deed  to  Jenne  created  an  obligation  that  might  be  enforced 
if  properly  authorized,  it  is  not  now  necessary  to  consider  or 
decide.  Let  it  be  conceded  that  it  was  enforceable  against 
Jenne,  had  Palmer  elected  to  do  so,  it  was  in  no  sense  a  sale, 
but  at  most  only  an  executory  agreement  so  far  as  the 
consideration  was  concerned.  The  performance  of  Jenne's 
agreement  was  in  no  manner  secured.  He  might  become 
insolvent,  remove  from  the  state,  or  simply  refuse  to  care 
for  and  support  Nellie,  leaving  Palmer's  rights  altogether 
uncertain  and  precarious. 

But  it  was  claimed  on  the  argument  here  that  under  the 
pleadings  in  this  case  it  was  competent  to  aid  this  deed  and 
the  power  under  which  it  was  executed  in  some  way  by 
parol  evidence,  and  accordingly  a  large  amount  of  such  evi- 
dence was  offered.  It  must  be  observed  that  no  mistake  or 
imperfection  in  the  writings  was  put  in  issue  by  the  plead- 
ings. It  is  difficult  to  see  on  just  what  ground  this  parol 
evidence  is  offered.  There  is  no  latent  ambiguity  in  these 
writings,  and  the  court  can  have  no  difficulty  in  construing 
them  and  determining  just  what  their  legal  import  is.  But 
if  it  be  conceded  that  parol  evidence  is  admissible  when 
there  is  no  uncertainty  in  the  writings,  simply  for  the  pur- 
pose of  showing  the  situation  of  the  parties  and  their  relations 
to  each  other  as  well  as  the  property  in  controversy,  it  is  not 
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perceived  how  it  could  aid  the  respondent's  contention.  The 
fact  is  undisputed  that  the  mother  of  Mrs,  Palmer  once 
owned  this  property  and  deeded  it  to  Palmer,  the  husband  of 
R.  A.  Palmer.  It  likewise  fully  appears  that  she  said  at  the 
time,  her  daughter  R.  A.  Palmer  was  not  to  have  it. 

This  deed  to  Howard  H.  Palmer  gave  him  as  absolute  an 
estate  in  this  land  as  if  he  had  purchased  it  from  some  per- 
son outside  of  the  family  and  paid  full  value  for  it.  There 
is  no  attempt  by  the  pleadings  to  assert  any  equity  in  Mrs. 
Palmer  at  the  time  her  mother  made  this  deed,  and  if  set 
up  it  is  not  perceived  on  what  ground  it  could  be  sustained. 
But  this  parol  evidence  was  designed  in  some  way  to  enlarge 
the  powers  of  the  agent  beyond  what  was  specified  in  the 
writing,  and  it  is  believed  this  cannot  properly  be  permitted. 
In  Hartford  Fire  Ins,  Go.  v.  Wilcox,  57  111.  180,  it  was  held  that 
it  was  a  general  rule  that  where  an  agency  was  conferred  by 
a  written  instrument,  the  nature  and  extent  of  the  authority 
must  be  ascertained  from  the  instrument  itself,  and  cannot 
be  enlarged  by  parol  evidence  of  the  usage  of  other  agents 
in  like  cases,  or  of  an  intention  to  confer  additional  powers, 
because  that  would  be  to  contradict  or  vary  the  terms  of  the 
written  instrument.  The  same  case  states  for  what  purpose 
and  to  what  extent  parol  evidence  may  be  resorted  to,  and 
it  is  remarked  that  the  usage  of  a  particular  trade  or  busi- 
ness or  of  a  particular  class  of  agents  are  properly  admissible, 
not  for  the  purpose  of  enlarging  the  powers  of  the  agent 
employed  therein,  but  for  the  purpose  of  interpreting  those 
powers  actually  given;  for  the  means  ordinarily  used  to 
execute  the  authority  are  included  in  the  power  and  may 
be  resorted  to  by  all  agents  and  especially  commercial  agents. 

It  was  argued  here  that  the  defendant  is  a  bona  fide  pur- 
chaser, and  therefore  its  title  could  not  be  disturbed.  It  is 
not  perceived  in  the  present  condition  of  this  record  that  the 
question  of  good  faith  enters  into  the  case.  The  very  defect 
complained  of  constitutes  an  essential  part  of  the  defend- 
ant's title,  and  it  must  be  held  to  be  chargeable  with  notice 
of  the  state  of  its  own  title  and  of  every  fact  appearing  in 
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any  of  the  deeds  or  writings  through  which  it  deraigns  title. 
(Wade  on  Notice,  §  307.) 

These  conclusions  require  a  reversal  of  the  judgment  and 
that  the  cause  be  remanded  for  a  new  trial.  The  same  judg- 
ment will  be  entered  in  CovUer  v.  Rash  and  in  Covlter  v.  War- 
ner^  submitted  at  the  same  time.  These  cases  all  depend 
upon  identically  the  same  principle,  and  the  same  judgment 
will  be  entered  in  each. 

[Filed  Joly  8,  1891.1 

On  petition  for  rehearing. 

Strahan,  C.  J. — Counsel  for  appellant  have  filed  an  appli- 
cation in  the  nature  of  a  petition  for  rehearing  as  to  that 
part  of  the  judgment  directing  a  new  trial,  on  the  ground 
that  the  findings  of  fact  in  the  record  entitle  them  to  a 
direction  from  this  court  that  final  judgment  be  entered  in 
favor  of  the  appellant  on  the  findings  of  fact.  That  ques- 
tion is  an  important  one  in  practice,  but  it  was  not  made 
by  the  appellant  upon  the  argument,  nor  suggested  until 
after  the  entry  of  judgment  here.  The  respondent,  there- 
fore, had  no  convenient  opportunity  to  consider  or  answer 
it  No  doubt  in  most  cases  tried  by  the  court  without  a 
jury,  where  the  court  errs  in  its  conclusions  of  law,  and  the 
judgment  is  reversed  for  that  reason,  the  better  practice  is 
for  this  court  to  correct  the  findings  of  law  and  direct  what 
judgment  shall  be  entered;  but  in  such  case  the  appellant 
ought  to  insist  on  that  mode  of  procedure  at  the  argument, 
when  the  whole  question  can  be  considered,  and  not  wait 
till  a  new  trial  is  awarded  and  then  suggest  the  question  for 
the  first  time. 

A  new  trial  can  result  in  no  injury  to  either  party,  and, 
under  the  circumstances  of  this  case,  the  application  for 
rehearing  will  be  denied. 

In  the  cases  of  Covlter  v.  Rash,  and  Coxdter  v.  Warner^  the 
eame  question  is  presented,  and  the  like  order  will  be  entered. 
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[PUed  April  14,  1891.  J  _    

STATE  OF  OREGON  v.  SAMUEL  J.  HORNE.  ^  |?g 

IKDICTXENT—SUKPLUSAGB.— All  nnnecessary  words  in  an  indictment  may  after  Jndg-  I  |9   ^ 

ment  be  rejected  as  ■urplusage,  and  if  the  Indictment  is  good  after  itriking  them  lm^a^^\ 

oat,  the  oonyiction  must  stand.  I  jS   ^1 


Multnomah  county;  L.  B.  Stearns,  Judge. 

Defendant  appeals.    Affirmed. 

Alfred  R  Sears,  for  Appellant. 

W.  T.  Hume,  for  Respondent. 

Bean,  J. — The  defendant  was  tried,  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of 
ten  years,  under  an  indictment,  the  charging  part  of  which 
is  as  follows:  "The  said  Samuel  J.  Home,  on  the  26th  day 
of  August,  1890,  in  the  county  of  Multnomah  and  State  of 
Oregon,  did  wilfully,  unlawfully,  feloniously,  forcibly  and 
violently  make  an  assault  in  and  upon  one  Ella  Bennett,  a 
female  child  under  the  age  of  fourteen  years,  by  then  and 
there  unlawfully,  feloniously,  forcibly  and  violently  ravish- 
ing and  carnally  knowing  her,  the  said  Ella  Bennett,  against 
her  will,"  etc. 

The  contention  of  appellant  is,  that^  this  indictment 
charges  only  the  crime  of  an  assault,  and  that  the  court 
erred  in  sentencing  him  to  imprisonment  in  the  penitentiary. 
The  argument  is,  that  the  language:  "By  then  and  there 
unlawfully,  feloniously,  forcibly  and  violently  ravishing  and 
carnally  knowing  her,  the  said  Ella  Bennett,  against  her 
will,"  is  only  descriptive  of  the  means  by  which  the  assault 
was  committed,  and  does  not  charge  the  crime  of  rape.  No 
objection  was  made  to  the  indictment  in  the  court  below, 
but  the  question  is  raised  here  for  the  first  time,  and  there- 
fore the  only  question  to  be  considered  is,  does  the  indictment 
sufficiently  charge  carnal  knowledge  of  a  female  under  the 
age  of  fourteen  years.  By  Section  1733,  Hill's  Code,  it  is 
provided  that  "if  any  person  shall  carnally  know  any  female 
child  under  the  age  of  fourteen,  *  *  *  guch  person 
shall  be  deemed  guilty  of  rape,  and  upon  conviction  thereof 
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shall  be  punished,"  etc.  By  this  section,  a  female  under 
the  age  of  fourteen  years  is  conclusively  presumed  to  be 
incapable  of  consenting  to  sexual  intercourse,  and  a  man 
who  has  connection  with  such  a  female,  although  she  may 
have  in  fact  consented,  is  guilty  of  rape.  As  carnal  knowl- 
edge with  or  without  force  in  such  case  is  rape,  it  follows 
that  the  allegations  of  force  and  want  of  consent  in  an 
indictment  are  mere  surplusage  and  need  not  be  proved, 
and  as  a  consequence  that  all  the  allegations  in  the  indictr 
ment  before  us  of  the  assault  by  defendant  may  be  rejected, 
and  if  the  indictment  is  good  after  striking  them  out,  the 
conviction  must  stand.  {State  v.  Abrams,  11  Or.  169;  State 
V.  Tom  Lovey,  11  Or.  326;  State  v.  Webber,  39  N.  H.  96; 
Davis  V.  State,  42  Tex,  226.) 

Turning  now  to  the  indictment,  we  find  it  inartificially 
drawn  and  containing  much  unnecessary  language,  but  we 
think  it  clearly  charges  the  defendant  with  carnally  knowing 
Ella  Bennett,  a  female  child  under  the  age  of  fourteen  years, 
and  that  is  all  that  is  necessary  to  support  a  conviction. 
(HilPs  Code,  §§  1279, 1280.)  The  indictment  seems  to  have 
been  drawn  in  a  somewhat  careless  manner  and  without 
regard  to  the  form  provided  by  statute,  and  that  accuracy 
which  should  always  be  used  in  the  preparation  of  such 
instruments,  but  the  defendant  did  not  see  proper  to  avail 
himself  in  the  court  below  of  any  defect  in  the  indictment 
and  we  think  it  is  now  too  late  for  him  to  do  so. 

The  judgment  of  the  court  below  will,  therefore,  be 
affirmed. 


[Fned  April  14,  1891.] 

^r-4^'    JAMES  Mcpherson  v.  the  pacific  bridge  co. 

20       48((]      Flbidinq— Negligencx.  — In  an  action  for  negligence,  a  general  allegation  of  uegli- 

|48       315  genoe  does  not  charge  any  fact. 

PUADiNo— DspEcnvs  Machinery  —  Team.  —  In  an  action  for  negligence,  where  It 
U  alleged  defective  machinery  was  used,  proof  of  the  oae  of  a  team  instead  of 
machinery  does  not  tend  to  support  tho  plaintiff's  allegaiion.    A  team  It  not  a 
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Motion  fob  Non-suit— PLAiimrF's  Evidence.  —  When  It  appears  fh>m  the  eylilenco 
on  the  part  of  the  plaintiff  that  the  injury  which  the  plaintiff  received  waa  the 
reault  of  an  accident,  or  that  it  occurred  through  his  own  carelessness  and  inatten- 
tion to  his  duties,  no  recovery  can  be  had  and  a  non-suit  in  such  case  ought  to  be 
allowed. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    Reversed. 

This  is  an  action  to  recover  damages  for  alleged  negli- 
gence. The  complaint,  among  other  things,  after  alleging 
that  the  defendant  is  a  corporation  and  the  plaintiff  was  in 
its  employ  about  the  2d  day  of  October,  1890,  proceeds  as 
follows:  "That  while  he  was  so  engaged  in  the  erection  of 
said  tank,  through  the  negligence  and  carelessness  of  said 
defendant,  and  through  the  use  of  defective  machinery  by 
defendant,  which  defect  in  the  machinery  so  used  was 
unknown  to  this  plaintiff,  the  said  timbers  employed  in  the 
erection  of  said  tank  fell  upon  this  plaintiff  and  seriously 
and  severely  hurt  and  injured  him  about  the  legs  and  arms 
and  shoulders,  causing  him  to  become  unconscious,  and  as 
a  consequence  thereof  he  has  been  confined  in  bed  in  a 
hospital  for  a  period  of  more  than  three  weeks,"  etc. 

Issue  was  taken  upon  all  the  facts  alleged,  and  upon  a 
trial  before  a  jury  the  plaintiff  had  a  verdict  for  $1,000. 
The  defendant  moved  for  a  new  trial,  and  as  a  condition 
for  overruling  said  motion  the  court  required  the  plaintiff 
to  remit  $500,  which  was  done,  and  then  a  judgment  was 
entered  for  the  plaintiff  for  $500,  from  which  this  appeal  is 
taken.  After  the  plaintiff  had  rested  his  case  in  the  court 
below,  the  defendant  moved  for  a  non-suit,  which  being 
overruled,  an  exception  was  taken.  The  other  facts  appear 
in  the  opinion. 

K  MaUory,  for  Appellant 

Negligence  is  never  presumed.  It  must  be  alleged  and 
proved.  (R.  R.  Co.  v.  Judson,  34  Mich.  507;  Brown  v.  R.  R 
Co.  49  Mich.  153,  1  Thomp.  Neg.  45.) 

There  is  another  reason  that  this  case  must  fail^  and  that 
is,  the  evidence  simply  shows  the  fact  of  the  accident  and 
injury.     Even  if  the  plaintiff's  own  evidence  did  not  show 
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his  own  negligence  was  the  direct  cause  of  it,  this  will  not 
support  a  verdict  for  damages  in  a  case  of  this  kind.  (Sh. 
<fe  Redf.  Neg.  5;  Calkins  v.  Burger^  44  Barb.  424.) 

If,  as  the  plaintiff  claims,  he  was  the  employe  of  the 
defendant,  he  cannot  recover  for  a  negligent  injury  received 
in  its  service  without  showing  that  it  was  guilty  of  the  neg- 
ligence which  he  claims  caused  the  injury.  {Q^^ncy  M.  Co. 
V.  Kiiis,  42  Mich.  34.) 

Injuries  to  an  employe  will  not  sustain  an  action  against 
the  employer  when  they  arise  from  the  voluntary  use  of 
machinery  which  he  understands,  and  to  which  no  objection 
has  been  made  as  to  its  being  peculiarly  unsafe.  (Richarda 
V.  Rough,  63  Mich.  212;  Michigan  Cent.  R.  R.  Co.  v.  SmiUi^n, 
45  Mich.  212.) 

The  employe  assumes  the  usual  and  ordinary  risks  of 
his  employment.  {Railroad  Co.  v.  GUderdeevey  33  Mich.  133; 
Tattle  V.  R.  R.  Co.  122  U.  S.  189.) 

When  there  is  no  conflict  in  evidence,  it  is  error  to  find 
contrary  thereto.    {Hallock  v.  City  of  Portland,  8  Or.  29 
Morris  v.  Perkins,  6  Or.  350;  Hayden  v.  Long,  8  Or.  244 
Marx  y.  Schwartz,  14  Or.  177;  Brecm  v.  HenkU,  14  Or.  494 
Glenn  v.  Savage,  14  Or.  567.) 

N.  D.  Simon,  for  Respondent 

If  the  negligence  of  the  fellow-servants  alone  caused  the 
injury,  then  the  defendant  is  not  liable,  but  where  the  use 
of  defective  machinery  or  premises,  or  any  other  carelessness 
of  the  defendant,  co-operated  with  the  negligence  of  the 
co-servant,  then  defendant  is  liable.  (Woods,  Mas.  &Serv.  797.) 

The  employe  relies  wholly  on  the  judgment  of  the  master 
that  suitable  machinery  and  the  needed  requirements  are 
supplied.    (2  Thomp.  Neg.  946.) 

Where  the  negligence  of  the  master  in  furnishing  defective  ma- 
chinery or  the  insufficient  number  of  co-laborers  combines  with 
the  negligence  of  the  servant,  and  it  is  his  duty  to  oversee  and  use 
a  particular  machine  whereby  any  servant  is  injured,  the  master 
is  liable.    (10  Gray,  274,  69  Am.  Dec.  317;  24  N.  J.  L.  261.) 
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Acts  of  negligence  need  not  be  alleged.  (23  Han.  75;  14 
N.  Y.  310;  Baylie's  Code  PI.  167.) 

Strahan,  C.  J. — The  particular  structure  upon  which  the 
plaintiff  was  working  at  the  time  of  the  injury  complained 
of  was  the  frame  necessary  to  support  a  water  tank.  This 
is  the  plaintiflf's  statement  at  the  trial,  of  the  injury  and  how 
it  occurred:  "When  we  got  the  bent  together, — when  we 
got  everything  ready  to  raise  it, — the  engine  did  not  come 
along  in  time.  There  was  a  team  there  that  was  used  to  haul 
sand,  and  he  (Martin,  the  foreman,)  said  we  would  hook 
that  team  on  it  and  raise  it  with  them.  He  did  hook  the 
team  on  it  and  started  to  raise  it  up,  and  they  could  not 
raise  it,  and  he  told  us  all  to  come  and  give  the  team  a  lift. 
There  were  five  of  us,  and  we  came  and  gave  the  team  a  lift 
to  raise  it  up;  we  got  it  raised  two  or  three  feet  and  it  came 
back  on  us,  and  then  he  said  for  a  couple  of  us  to  go  and 
get  a  couple  of  shores  and  put  under  it  and  hold  it  up;  so 
two  men  got  sticks  and  put  under  it,  and  they  raised  it  so 
they  could  help  with  the  shores,  and  they  put  them  under 
and  caught  it  The  team  hauled  it  a  piece  and  then  they 
would  catch  it  with  the  shores;  the  team  hauled  it  a  piece 
further  and  got  it  quite  a  ways  up,  and  it  stopped  again; 
and  he  said,  'some  one  go  and  get  a  long  shore.'  I  went 
and  got  a  stick  2x8, 16  feet  long,  and  they  raised  it;  and  I 
caught  it  the  first  time  and  held  it  and  they  started  again. 
The  next  time  they  started  the  team,  it  came  back  and  I  did 
not  catch  it,  and  the  shores  were  too  far  and  it  tipped  over 
on  me." 

The  plaintiflf's  counsel  claims  in  effect,  on  the  argument 
in  this  court,  that  a  general  allegation  of  negligence  and 
carelessness  was  sufiicient;  but  that  contention  cannot  be 
sustained.  Such  allegation  does  not  charge  a  fact.  (Wood- 
ward V.  0.  R  &  N.  Co.  18  Or.  289.)  This  leaves  nothing  upon 
which  a  recovery  could  be  predicated  but  the  charge  of 
defective  machinery.  What  particular  machinery  was  used, 
or  in  what  the  alleged  defects  consisted,  is  not  alleged;  but 
conceding,  as  the  defendant  made  no  objection  on  the  ground 
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of  this  uncertainty,  that  he  ought  not  to  be  permitted  to 
raise  it  now  for  the  first  time,  the  question  of  fact  arises 
necessarily  on  the  motion  for  a  non-suit,  and  this  brings  us 
to  the  main  question  in  this  case. 

On  the  argument  here,  the  only  defective  machinery 
claimed  to  be  in  the  case  was  the  team  hitched  to  the  end 
of  the  rope  and  used  for  the  purpose  of  lifting  the  bent 
The  court  instructed  the  jury  that  as  the  team  performed  the 
office  of  a  machine,  and  it  was  to  be  regarded  as  one;  and  the 
respondent's  counsel  contended  that  if  this  team  was  unable 
to  lift  the  bent  by  hauling  at  the  rope,  the  allegation  of  the 
use  of  defective  machinery  was  made  out.  We  are  unable 
to  concur  in  this  view.  A  team  is  in  no  sense  machinery, 
any  more  than  a  man  would  be  hauling  at  the  same  rope. 
But  without  placing  our  decision  on  this  question  alone, 
w#  have  carefully  viewed  all  the  evidence  offered  by  the 
plaintifif,  and  giving  full  eflFect  to  every  inference  which 
might  be  drawn  from  it,  it  is  not  shown  that  the  defendant 
was  negligent.  So  far  as  appears,  due  care  was  used  about 
the  work  by  the  defendant,  and  the  injury  which  the 
plaintifif  received  was  either  the  result  of  an  accident,  for 
which  no  one  is  responsible,  or  his  own  carelessness  and 
inattention  in  failing  to  have  his  shore  in  proper  position  to 
receive  the  bent  when  the  horses  stopped  pulling.  If  the 
shore  which  plaintifif  held  had  been  in  proper  position, 
there  can  be  no  doubt  that  the  bent  would  have  rested 
upon  it  and  the  injury  would  not  have  occurred.  For  this 
unfortunate  circumstance  it  is  certain  the  defendant  is  not 
responsible.  It  violated  no  duty  it  owed  to  plaintifif.  We 
have  not  thought  it  necessary  to»  consider  or  decide  the 
other  question  argued  by  the  appellant's  counsel,  which  is 
that  the  defendant  was  not  doing  the  work  when  the  injury 
occurred,  and  that  the  plaintifif  was  not  employed  by  it  at 
the  time,  for  the  reason  that  the  other  questions  are  decisive 
of  the  case. 

The  judgment  must  be  reversed  and  the  cause  remanded 
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to  the  court  below,  with  directions  to  allow  the  defendant's 
motion  for  a  non-suit. 


20    401! 

t88   887 

[Hied  April  14.  1891.]  -g=i 

ANTHONY  NEPPACH,  Assignee,  u  J.  H.  JONES.     ^^ 

■calx  Eqvitt  — Question  of  Fact.  —What  constitatea  a  etale  equity  ii  regarded  as  a 
▼exed  question,  hardly  susceptible  of  an  accurate  definition;  it  is  not  length  of 
time  alone  that  is  a  test  of  staleness,  but  the  question  must  be  detennined  by  the 
facts  and  circumstances  of  each  case,  and  according  to  right  and  Justice. 

IDSM  — Statute  of  Limitations.  —  Nor  in  determining  whether  or  not  the  claim  or 
equity  is  stale,  is  the  court  confined  to  the  statutory  period,  but  may  refuse  relief 
in  cases  where  the  delay  is  less  or  greater  than  that  named  in  the  statute. 

Multnomah  county:  L.  B.  Stearns,  Judge. 

Plaintiff  appeals.    Affirmed. 

Nicholas  &  Osbom^  for  Appellant 

Ira  JoneSf  for  Respondent. 

Lord,  J. — This  is  a  suit  in  equity  to  have  a  conveyance 
of  certain  lands  therein  described  from  the  insolvent  Wm. 
"Ramsey  and  its  subsequent  conveyance  to  the  defendant 
Jones  declared  void,  and  the  defendant  required  to  convey 
the  same  to  the  plaintiff.  The  facts  in  substance  were  these: 
The  insolvent  Wm.  Ramsey  made  a  general  assignment  for 
the  benefit  of  his  creditors  on  the  23d  day  of  February,  1880, 
to  one  Pringle,  but  the  court  in  1890  thereafter  appointed 
the  plaintiff  in  the  present  suit  assignee.  On  the  same  day 
he  executed  a  conveyance  to  one  F.  of  the  land  in  contro- 
versy, which  was  designed  to  pay  or  secure  certain  indebt- 
edness as  disclosed  by  the  answer  of  the  defendant,  and  soon 
thereafter  died,  leaving  a  will,  by  which  he  devised  all  his 
right  and  title  to  the  land  in  dispute  to  his  executors.  A 
few  days  prior  to  such  assignment,  the  defendant  and  his 
partner  had  commenced  an  action  and  levied  an  attachment 
on  the  said  land,  and  a  certificate  was  filed  as  required  by 
law  upon  the  date  of  such  assignment.  Several  years  inter- 
vening, and  no  proceeding  being  taken  under  the  assign- 
ment, and  acting  on  the  supposition  that  it  had  been 
abandoned,  the  defendant  obtained  judgment  on  the  10th  day 
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of  March,  1885,  upon  which  execution  issued  April  6, 1885, 
under  which  the  land  was  sold  and  he  became  the  purchaser. 
Some  year  or  so  thereafter  a  litigation  was  commenced  and 
carried  on  between  the  executors  of  F.  and  the  defendant, 
which  was  finally  adjusted  and  settled,  and  the  possession 
and  title  of  F.  were  transferred  to  the  defendant  on  the  15th 
day  of  December,  1888,  who  has  since  been  in  possession, 
and  claims  that  the  rights  of  the  plaintiff  are  barred  by  the 
statute  of  limitations.     It  thus  appears  that  the  deed  and 
assignment  were  more  than  ten  years  old,  and  that  no  pro. 
ceedings  had  been  taken  under  the  assignment  until  the 
commencement  of  the  present  suit,  alleging  that  the  deed  to 
F.  was  fraudulent,  and  praying  that  it  be  declared  void. 
The  pleadings,  and  especially  the  answer,  are  quite  volum- 
inous in  setting  forth  in  extenso  the  action  and  proceedings  in 
the  attachment  and  the  sale  made  thereunder,  the  litigation 
instituted  by  the  executors  of  F.  to  recover  the  property  in 
controversy  and  its  final  settlement,  and  the  payment  of  a 
large  sum  by  the  defendant,  and  the  proceedings  taken 
under  the  assignment,  showing  that  nothing  had  been  done, 
or  that  it  was  in  course  of  settlement,  and  other  facts 
designed  to  exhibit  the  staleness  and  inequity  of  the  claim 
and  suit  of  plaintiff  as  against  the  rights  of  the  defendant  to 
the  land  in  controversy.    There  is  nothing  in  the  record 
which  specifies  the  ground   upon  which  the  suit  of  the 
plaintiff  was  dismissed  and  the  title  of  the  defendant  as 
against  the  plaintiff  confirmed,  other  than  the  decree  of  the 
court  which  "finds  from  the  answer  of  the  defendant,  and 
not  denied  by  the  reply  of  the  plaintiff,  that  the  equities  of 
the  suit  are  with  the  defendant."    This  we  conceive  pro- 
ceeded mainly  upon  the  ground  that  the  facts  set  up  in 
respect  to  the  assignment,  and  the  laches  and  delay  of  the 
plaintiff  while  the  defendant  was  harassed  by  litigation  fwr 
the  recovery  of  the  property  in  dispute, — the  title  of  F.,  which 
he  finally  procured  by  a  settlement  and  payment  to  the 
executors  of  a  large  sum  of  money, — not  denied  orexplained, 
exhibited  a  stale  claim  or  equity  which  was  fatal  to  the 
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merits  of  his  suit  as  assignee;  that  the  case  as  it  stood  con- 
fessed on  the  pleadings  at  the  hearing  by  reason  of  such 
delay  and  laches  of  the  plaintiff  were  such  as  would  render 
a  court  of  equity  passive,  or  justify  its  refusal  to  grant  relief. 

There  is  certainly  nothing  shown  even  to  indicate  what 
were  the  impediments  to  an  earlier  prosecution  of  the  suit 
to  secure  the  land  in  controversy  for  the  payment  of  the 
claims  alleged,  or  how  under  the  circumstances  he  could 
have  remained  so  long  ignorant  of  his  rights  as  such 
assignee  when  so  much  was  openly  transpiring  calculated  to 
awaken  his  knowledge,  if  any  rights  he  had,  and  no  means 
were  used  to  fraudulently  keep  him  in  ignorance  of  them. 

What  constitutes  a  stale  equity,  is  regarded  as  a  vexed 
question,  hardly  susceptible  of  an  accurate  definition;  it  is 
not  length  of  time  alone  that  is  a  test  of  staleness,  but  the 
question  must  be  determined  by  the  facts  and  circumstances 
of  each  case,  and  according  to  right  and  justice.  Nor  in 
determining  whether  or  not  the  claim  is  stale,  is  the  court 
confined  to  the  statutory  period,  but  may  refuse  relief  in 
cases  where  the  delay  is  less  or  greater  than  that  named  in 
the  statute.  From  the  original  appointment  to  the  com- 
mencement of  the  present  suit,  no  action  has  been  taken  or 
anything  done,  although  covering  more  than  the  statutory 
period,  to  indicate  that  any  insolvent  estate  was  in  the  course 
of  settlement  or  pending;  and  it  was  certainly  the  duty  of 
the  plaintiff,  if  necessary  for  any  cause,  to  seek  the  aid  of  a 
court  of  equity  without  unreasonable  delay,  for  during  the 
interval  the  defendant  was  pursuing  modes  to  secure  and 
perfect  his  rights  upon  principles  substantially  equitable 
and  without  any  fradulent  concealment;  and  as  the  facts 
conceded  in  the  pleadings  in  our  judgment  indicate  that  he 
could  not  have  been  without  knowledge  of  the  existence  of 
such  rights,  and  the  defendant's  conduct  in  the  interim,  he 
must  have  regarded  such  rights  acquired  by  the  defendant 
as  just  and  equitable,  and  acquiesced  in  them,  otherwise 
negligence  would  seem  justly  imputable  to  him.  In  Linsay 
Petroleum  Co.  v.  Hurd,  5  P.  C.  Cas.  8,  Eng.  R.  196,  the  court 
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says:  "The  doctrine  of  laches  in  courts  of  equity  is  not  an 
arbitrary  or  technical  doctrine.  Where  it  would  be  prac- 
tically unjust  to  give  a  remedy,  either  because  the  party  has 
by  his  conduct  done  that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  it,  or  where  by  his  conduct  and 
neglect  he  has,  though  perhaps  not  waiving  that  remedy, 
yet  put  the  other  party  in  a  situation  in  which  it  would  not 
be  reasonable  to  place  him  if  the  remedy  were  afterwards 
to  be  asserted,  in  either  of  these  cases,  lapse  of  time  and 
delay  are  most  material.  *  *  *  Two  circumstances^ 
always  important  in  such  cases,  are  the  length  of  the  delay, 
and  the  nature  of  the  acts  done  during  the  interval,  which 
might  affect  either  party  and  cause  a  balance  of  justice  or 
injustice  in  taking  one  course  or  the  other,  so  far  as  relates 
to  the  remedy." 

Upon  analogous  principles,  the  lapse  of  time  especially, 
when  there  was  equal  means  of  knowledge  of  the  original 
transaction,  and  a  failure  to  take  any  steps  under  the  assign- 
ment, and  no  explanation  or  excuse  for  such  delay,  while  at 
the  same  time  the  defendant  was  seeking  openly  in  the  same 
court  to  protect  his  title  to  the  land  in  controversy  from  the 
action  of  the  executors,  and  expending  large  sums  in  the 
settlement  of  such  litigation,  combined  with  all  the  circum- 
stances set  forth,  much  of  which  is  matter  of  record,  bring 
the  case  within  the  rule  that  lapse  of  time  and  staleness  of 
the  equity  or  claim  requires  upon  principles  of  equity  and 
justice  that  the  decree  of  the  court  below  be  affirmed  and 
the  bill  dismissed. 

On  rehearing. 

Per  Curiam. — The  point  suggested  as  to  the  assignee  is 
immaterial.  It  is  the  staleness  of  the  proceeding,  under  the 
circumstances,  which  influenced  the  judgment  of  the  court 
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J.  W.  MAXWELL  V.  TILLAMOOK  COUNTY.  '§rW 

f38    461| 
Wagon  Roads— CoNsnTirnoyAL  Law.— The  act  entitled  "An  act  to  appropriate  ten    on   iK> 
thousand  dollars  to  aid  Tillamook  comity  in  the  construction  of  a  wagon  road  two.    40    172 
the  Nehalem  river,  in  the  north  end  of  said  ooanty.  to  the  Fuqua  toll  road,  in  the    40    2S0 
eouth  end  of  the  county,  and  to  use  one  thousand  dollars  of  said  appropriation  on 
a  branch  road  trom  South  prairie  to  Netarts  bay,  and  to  create  a  board  of  commis- 
sloneis  to  construct  said  work,"  approved  February  18, 1889,  is  in  conflict  with  art- 
icle 4,  section  23,  subdivision  7,  of  the  constitution,  which  declares  that  "the  legisla- 
tiye  assembly  shall  not  pass  special  or  local  laws  in  any  of  the  following  enumerated 
cases— that  is  to  say,   •  •  •  for  laying,  opening  and  working  on  highways,  and  for 
the  election  or  appointment  of  supenrisors."    The  said  act  is  not  a  general  law,  but 
a  special  and  local  law  within  the  meaning  of  that  clause  of  the  oonstitation. 

Yamhill  county:  R.  P.  Boise,  Judge. 

Plaintiff  appeals.    Affirmed. 

W.  W,  Thayer^  for  Appellant. 

The  legislature  of  a  state  has  power  to  appropriate  the 
revenues  of  a  county  or  charge  a  debt  upon  a  county.  {Sanga- 
mon Co.  V.  Springjiddf  63  111.  71;  Richland  Co.  v.  Lawrence, 
12  111.  1;  People  ex  rel  v.  Flagg,  46  N.  Y.  401;  David  v.  Port- 
land Water  Co.  14  Or.  99;  Dillon  Mun.  Corp.  §  61.) 

The  act  of  the  legislative  assembly  under  which  this  case 
arose  is  not  in  conflict  with  the  clause  of  the  state  constitu- 
tion forbidding  the  enactment  of  special  or  local  laws  for 
laying,  opening  and  working  on  highways,  and  for  the 
selection  and  appointment  of  supervisors.  {Allen  v.  Hirsch, 
8  Or.  412;  People  ex  rel.  v.  Banks,  67  N.  Y.  568;  Crawford  v. 
Linn  Co.  11  Or.  498;  State  ex  rel  v.  Leon,  9  Wis.  279.) 

Jam€8  McCain,  and  George  G.  Bingham,  for  Respondent. 

We  maintain  that  this  act  is  special  and  local,  and  in  so 
far  as  it  affects  Tillamook  county  or  the  expenditure  of  its 
funds  that  it  is  in  contravention  of  subdivision  7,  section  23, 
article  4,  of  the  constitution  of  Oregon.  (Suth.  Stat.  Const. 
|§  127, 193, 198;  StaJte  v.  Jvdges,  21  Ohio  St.  1;  State  ex  rel  v. 
Mitchell,  31  Ohio  St.  592;  State  Y.Herrmann,  75  Mo.  340; 
'BeaJty  v.  Knowles,  4  Pet.  156.) 

Conceding  the  constitutionality  of  the  act  in  question,  we 
still  maintain  that  the  action  will  not  lie,  but  that  the 
plaintiff's  only  remedy  was  to  present  his  claim  for  such 


496  Maxwell  v.  Tillamook  County,      [Sup.  CL 

opinion  of  the  Coart^Lord,  J. 

services  as  he  rendered  to  the  county  court  of  Tillamook 
county  and  take  such  reasonable  sum  as  such  court  would 
allow.  (Cook  Y.  Mvltnomah  Co.  8  Or.  370;  Pnidm  y.  Grant 
County y  12  Or.  308;  Union  County  v.  S locum,  16  Or.  237; 
Walker  v.  Wasco  County,  19  Pac.  Rep.  81.) 

Lord,  J. — This  is  an  action  to  recover  from  the  defendant 
Tillamook  county  the  sum  of  $895,  for  services  alleged  to 
have  been  rendered  as  superintendent  of  construction  of  a 
public  wagon  road  from  Nehalem  to  the  Fuqua  toll  road, 
in  said  county,  with  a  branch  road  from  South  prairie  to 
Netarts  bay.  The  complaint  alleges  in  substance  that  by 
virtue  of  the  provisions  of  an  act  entitled  "An  act  to  appro- 
priate $10,000  to  aid  Tillamook  county  in  the  construction 
of  a  wagon  road  from  the  Nehalem  river,  in  the  north  end 
of  said  county,  to  Fuqua  toll  road,  in  the  south  end  of  said 
county,  and  to  use  $1,000  of  said  appropriation  on  a  branch 
road  from  South  prairie  to  Netarts  bay,  and  to  create  a  board 
of  commissioners  to  construct  said  work,"  the  commissioners 
named  in  the  act  duly  employed  the  plaintiff,  on  the  6th 
day  of  March,  1889,  as  superintendent  to  superintend  the 
work  on  said  road  at  an  agreed  compensation  of  five  dollars 
per  day;  that  under  said  employment  and  under  the  direc- 
tion of  said  commissioners,  the  plaintiff  rendered  services  as 
such  superintendent  upon  and  about  the  construction  of  said 
roads  from  the  26th  day  of  March,  1889,  to  the  16th  day  of 
November,  1889,  inclusive,  to  wit,  179  days;  that  the  com- 
missioners, upon  the  construction  of  such  roads,  duly  reported 
to  the  county  court  of  said  Tillamook  county  concerning  the 
construction  thereof  in  manner  and  form  as  required  by  law, 
and  that  thereby  the  said  county  became  indebted  to  the 
plaintiflF  in  the  sum  aforesaid,  etc. 

An  answer  was  filed  denying  the  material  allegations,  and 
further  alleged  that  the  plaintiff  had  filed  a  verified  claim 
for  a  less  amount  ($710)  for  such  services;  that  the  court 
had  examined  the  same  and  adjudged  the  amount  due 
thereon  to  be  the  sum  of  $300,  and  ordered  a  warrant  to  be 
drawn  on  the  treasurer  of  the  county  for  that  amount,  etc. 
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The  plaintiflF  in  his  reply  alleged  that  the  claim  presented 
was  in  the  nature  of  a  compromise  and  did  not  include  all 
his  services,  but  that  he  was  willing  to  riBceive  the  reduced 
sum  of  $710,  without  controversy,  in  full,  rather  than  incur 
the  delay  and  expense  of  a  lawsuit. 

Upon  the  case  being  called  for  trial,  the  counsel  for  the 
defendant  moved  to  dismiss  it  for  the  reasons:  (1)  That  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  (2)  that  the  court  had  not  jurisdiction  of  the 
subject  matter  of  the  action.  The  trial  court  sustained  the 
motion,  and  ordered  that  the  action  be  dismissed,  and  that 
the  defendant  recover  its  costs ;  and  from  the  judgment 
entered  thereon  this  appeal  was  taken. 

The  main  question  to  be  determined  is  as  to  the  validity 
of  the  act  under  which  the  services  were  rendered.  The 
contention  is  that  the  act  is  special  and  local,  and  as  such  is 
in  contravention  of  subdivision  7,  section  23,  article  4,  of 
the  constitution,  which  provides  that  "The  legislative 
assembly  shall  not  pass  special  or  local  laws  in  any  of  the 
following  enumerated  cases,  —  that  is  to  say,  *  *  * 
7.  For  laying,  opening  and  working  on  highways,  and  for 
the  election  or  appointment  of  supervisors." 

The  act  which  is  claimed  to  be  in  conflict  with  this  pro- 
vision of  the  constitution  reads  as  follows:  Section  1. 
There  is  hereby  appropriated  out  of  the  general  fund  of  the 
state  of  Oregon,  not  otherwise  appropriated,  the  sum  of  ten 
thousand  dollars  for  the  purpose  of  constructing  a  wagon 
road  from  Nehalem  river,  in  the  north  part  of  Tillamook 
county,  to  the  Fuqua  toll  road,  in  the  south  part  of  the 
same  county;  provided,  that  one  thousand  dollars  of  said 
appropriation  shall  be  expended  on  a  road  from  South 
prairie  to  Netarts  bay,  commencing  where  the  above- 
named  road  crosses  South  prairie.  Sec.  2.  That  Fred 
Scherinzinger,  A.  L.  Alderman,  and  E.  W.  Mills  are  hereby 
appointed  commissioners  and  viewers  to  locate  said  road 
and  cause  the  same  to  be  surveyed  by  the  county  surveyor. 

When  said  road  or  roads  are  located  and  run  through  the 
xxoB.~8a. 


■< 
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lands  of  any  person  or  persons  who  may  feel  themselves 
aggrieved  thereby,  they  shall  have  the  same  recourse  at  law 
as  is  now  provided  for  county  roads,  but  this  latter  provision 
shall  not  apply  to  any  part  of  said  road  or  roads  that  are  now 
already  located.  When  said  road  or  roads  are  located  and 
surveyed  and  a  plat  thereof  recorded  in  the  county  clerk's  office 
said  road  or  roads  shall  not  be  changed  or  vacated  except  upon 
a  petition  to  the  county  court,  signed  by  a  majority  of  the 
freeholders  of  the  district  where  said  change  is  desired. 
Sec.  3.  The  commissioners  shall  employ  some  suitable 
person  to  superintend  the  work  on  said  road  or  roads.  The 
salary  of  the  said  superintendent,  together  with  the  expenses 
of  damages,  viewing,  locating,  and  surveying  shall  all  be 
paid  out  of  the  county  funds  of  Tillamook  county.  The 
said  commissioners  shall  report  to  the  county  court  of  Till- 
amook county,  Oregon,  setting  forth  their  action  concerning 
the  construction  of  said  road,  and  a  full  and  explicit  state- 
ment of  their  acts  in  constructing  said  road.  Said  report 
shall  be  made  upon  the  completion  of  said  road  or  roads. 
Section  4  makes  provisions  for  the  payment  of  the  ten  thou- 
sand dollars  on  completion  of  the  road.  (Laws,  1889,  169.) 
It  will  be  admitted,  if  this  act  is  a  special  or  local  law, 
that  then  it  comes  directly  within  the  prohibition  of  the 
clause  of  the  constitution  cited,  and  never  had  any  validity 
whatever,  for  the  legislature  had  no  power  to  enact  it.  But 
to  determine  whether  an  act  of  the  legislature  is  special  or 
local,  it  is  necessary  to  ascertain  the  meaning  to  be  given  to 
the  words  special  or  local  as  used  in  the  constitution.  J  The 
restriction  is  that  the  legislature  "shall  not  pass  special  or 
local  laws"  in  the  enumerated  cases;  that  is,  the  inhibition 
is  directed  against  both  "  special  or  local  laws,"  and  as  laws 
may  be  special  and  not  local,  or  they  may  be  local  and  not 
special,  it  is  necessary  that  each  word  receive  its  distinct  and 
peculiar  signification.  It  is  not  easy  to  define  with  precision 
the  distinction  between  a  general  law  and  one  that  is  special 
or  local.  In  general  language,  a  local  statute  may  be  said 
to  be  one  that  is  operative  only  within  a  portion  of  a  state» 
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and  a  special  statute  is  one  that  is  applicable  to  particular 
individuals  or  things.  Statutes  are  sometimes  distinguished 
as  general  or  local,  according  to  whether  they  are  intended 
to  operate  throughout  the  entire  jurisdiction,  or  only  within 
a  single  county,  or  other  division  or  place.  A  law  which 
applies  only  to  a  limited  part  of  the  state  and  the  inhabitants 
of  that  part,  is  local.  At  common  law,  statutes  were  classified 
as  public  or  general,  and  private  or  special.  Ql  Blackstone's 
Com.  86.)  "  A  general  or  public  act,"  says  Blackstone,  "  is 
an  universal  rule  that  regards  the  whole  community,  and  of 
this  the  courts  of  law  are  bound  to  take  notice  judicially 
and  ex  officio  without  the  statutes  being  particularly  pleaded. 
Special  or  private  acts  are  rather  exceptions  than  rules, 
being  those  which  only  operate  upon  particular  persons 
and  private  concerns."  Under  this  classification,  the  words 
"public  or  general"  and  "private  or  special"  are  used 
synonymously^)  The  classification  of  statutes  as  local  is  of 
later  origin,  for  under  the  common  law  statutes  restricted  to 
particular  localities  were  considered  as  private  or  special. 
But  the  distinction  between  public  and  private  acts,  as 
defined  by  Blackstone,  is  not  quite  the  distinction  recognized 
in  this  country,  where  the  disposition  has  been,  on  the 
whole,  to  enlarge  the  limits  of  the  class  of  public  acts  which 
in  any  way  affect  the  community  at  large. ^(tti%  ^'  Burragey 
103  U.  S.  447;  Suth.  Stat.  Const.  §  193.D 

Within  this  view,  local  acts  may  be  public  or  private,  and 
are  treated  as  public  when  they  concern  the  public  generally, 
though  restricted  in  their  operation  to  a  local  community. 
The  distinction  is  important,  owing  to  the  various  restrict 
tions  in  the  constitutions  of  the  several  states,  and  the 
division  made  in  some  of  them  between  public  or  general 
laws  in  printing  the  acts  of  their  legislatures,  and  to  be  kept 
in  mind  in  the  examination  of  the  authorities.  Thus  in 
Maryland  the  divisions  of  the  laws  as  published  are  "Public 
General  Laws"  and  "Public  Local  Laws."  Under  the  con- 
stitution of  that  state,  article  8,  section  33,  inhibits  the 
passage  of  local  or  special  laws  in  oertain  enumerated  casesi 
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but  the  laying  out  of  roads  is  not  included  among  them ; 
but  the  next  sentence  imposes  an  inhibition  on  the  passage 
of  special  laws  for  any  case  for  which  provision  has  been 
made  by  an  existing  general  law.  In  State  ex  rd.  v.  County 
Goths.  29  Md.  516,  the  case  shows  that  an  act  was  passed 
relating  to  roads  of  that  county,  and  the  contention  was 
that  the  act  was  a  special  law  within  the  meaning  of  section 
33,  article  3,  supra,  and  because  provision  had  been  made  by 
an  existing  general  law  for  jurisdiction  and  control  over 
county  roads  and  bridges,  it  fell  within  the  constitutional 
prohibition  and  was  a  nullity;  but  the  court  held  that  it 
was  not  a  special  law,  but  a  public  local  law ; — that  to  make 
a  statute  a  public  law  of  general  obligation  it  is  not  neces- 
sary that  it  should  be  applicable  to  all  parts  of  the  state. 
All  that  is  required  is  that  it  shall  apply  to  all  persons 
within  the  territorial  limits  described  in  the  act.  But  the 
clause  of  our  constitution  under  consideration  inhibits  the 
general  assembly  from  passing  any  "  local  or  special  laws " 
for  the  laying  out  and  establishing  of  roads,  and  any  act 
obnoxious  to  the  objection  of  being  special  or  local  would 
be  a  nullity;  for  it  is  obvious  that  the  prohibition  of  the 
enactment  of  "local  or  special  laws"  in  the  enumerated 
cases — as  the  laying  out  of  a  highway — is  equivalent  to  the 
command  that  general  laws  alone  shall  be  enacted  for  that 
purpose;  for  the  words  local  or  special  are  clearly  used  in 
contradistinction  from  the  word  general,  and  there  being  no 
power  in  the  legislature  in  such  cases  to  enact  local  or  special 
laws,  there  can  be  no  other  than  general  laws  enacted. 
{People  V.  Cooper,  83  111.  585.)  Hence,  if  the  act  in  question 
is  local  or  special, — obnoxious  to  either  objection, — the 
legislature  was  without  power  to  enact  it,  and  the  act  is 
without  any  validity.  A  local  act  applies  only  to  a  limited 
part  of  the  state;  it  touches  but  a  portion  of  its  territory,  a 
part  of  its  people,  or  a  fraction  of  the  property  of  its  citi- 
zens. "Legislation,  to  be  local,"  said  Mullin,  J.,  "must 
apply  to  and  operate  exclusively  upon  a  portion  of  the  terri- 
tory of  the  state  and   the  people  living  therein.     If  it 
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applies  to  and  operates  on  persons  or  property  beyond 
such  locality,  it  is  not  local."  And  again,  "the  true  criterion 
by  which  to  determine  whether  an  act  is  local  or  general  is 
to  inquire  whether  under  it  the  people  of  the  state  may  be 
afiFected; — if  not,  it  is  local;  if  they  can  be,  it  is  general." 
(Healey  v.  Dudley^  5  Lans.  115.)  "A  local  act,"  said  Earl^ 
J.,  "is  one  operating  within  a  limited  boundary  or  specified 
locality.  An  act  operating  upon  persons  or  property  in  a 
single  county,  or  in  two  or  three  counties,  would  be  local.* 
{People  V.  Plank  Road,  86  N.  Y.  7.) 

A  special  statute  is  one  that  is  only  applicable  to  partic- 
ular individuals  or  things.  They  are  those  made,  says  Mr. 
Sutherland,  "for  individual  cases,  or  for  less  than  a  class, 
requiring  laws  appropriate  to  its  peculiar  condition  and 
circumstances;  local  laws  are  special  as  to  place."  (Suth. 
Stat.  Const.  §  127.)  A  special  law  is  one  such  as  at  common 
law  the  courts  would  not  notice,  unless  it  was  pleaded  and 
proved  like  any  other  fact.  {Hingle  v.  State,  24  Ind.  28; 
Toledo,  R.  R.  Co.  v.  Nordyke,  27  Ind.  95.)  At  common  law, 
private  and  special  laws  as  applied  to  statutes  were  convert- 
ible terms.  In  AUen.  v.  Hirsch,  8  Or.  412,  the  view  was 
sustained  that  a  special  law  under  section  23,  article  4,  is  a 
private  law  at  common  law.  An  act  changing  the  venue  of 
a  particular  trial  for  murder  is  special.  {People  ex  rd,  v.  Judge, 
17  Cal.  547.)  An  act  to  establish  a  court  at  a  particular 
place  was  held  to  be  a  special  law  in  McGregor  v.  Baylies,  19 
Iowa,  43.  One  text  writer  defines  a  special  law  as  distin- 
guished from  a  general  law  in  this  wise:  A  general  law  "is 
one  which  provides  for  all  things  of  a  kind  or  genus;  special 
provides  for  a  species  of  the  genus."  (Smith  on  Const.)  It  is 
not  easy  to  define  with  accuracy  the  distinction  between 
general  and  special  laws,  but  the  instances  given  will  serve 
to  elucidate  the  idea.  It  is,  however,  manifest  from  the  con- 
struction given  to  these  words  special  or  local,  as  applied  to 
statutes,  that  the  purpose  of  the  prohibition  against  the 
general  assembly  passing  local  or  special  laws  in  the  enumer- 
ated cases,  including  the  laying  out  of  highways,  was  to 
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secure  a  harmonious  system  of  general  laws  upon  these  sub- 
jects, and  to  avoid  the  mass  of  incongruous  acts,  each 
applying  to  some  limited  portion  of  the  state,  or  some  par- 
ticular individual  or  special  case,  as  would  inevitably  result. 
This  would  prevent  any  distinction  in  the  operation  of  laws 
between  different  localities,  as  well  as  between  persons  or 
things  in  respect  to  these  subjects.  It  would  require  as  to 
these  matters  that  they  should  be  regulated  by  general  laws 
of  uniform  operation  throughout  the  state.  Turning  now 
to  the  act  in  question,  it  is  entitled  an  act  to  appropriate  ten 
thousand  dollars  to  aid  Tillamook  county  in  the  construction 
of  a  wagon  road  wholly  within  its  boundaries.  It  appro- 
priates the  money  for  that  purpose  out  of  the  general  fund 
of  the  state.  It  appoints  the  commissioners  and  viewers  to 
locate  the  road,  authorizes  them  to  employ  some  suitable 
person  to  superintend  its  construction,  provides  that  the 
expense  of  damages  and  locating  the  road  shall  be  paid  out 
of  the  county  funds,  and  makes  provision  for  the  payment 
of  ten  thousand  dollars  on  the  completion  of  the  road.  It  is 
thus  seen  that  the  law  applies  and  operates  exclusively  in 
that  limited  portion  of  the  state  known  as  Tillamook  county. 
It  does  not  apply  to  all  highways  in  that  county,  but  only 
to  the  particular  highway  designated  in  the  law.  It  con- 
fers on  that  county  special  benefits  at  the  expense  of  the 
general  public  not  conferred  upon  the  other  counties  of  the 
state.  The  act  is  plainly  intended  for  a  particular  case,  and 
for  a  particular  county,  and  contemplates  no  broader  appli- 
cation in  the  future.  When  the  road  is  built  as  provided, 
and  paid  for  out  of  the  appropriation,  the  mission  of  the 
act  is  ended.  It  arbitrarily  distinguishes  between  the  differ- 
ent counties  of  the  state  in  its  operation  by  building  for  that 
county  alone  a  highway  at  the  public  expense  for  its  special 
benefit,  save  the  expense  of  salary  and  damages  of  locating, 
when  all  other  counties  must  lay  out  and  construct  their 
roads  at  their  own  expense,  under  the  operation  of  a  general 
law  enacted  for  that  purpose. 

Nor  does  the  road  connect  two  great  or  remote  sections  of 
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the  state  in  which  the  community  at  large  have  an  interest, 
but  its  advantages  and  benefits  are  confined  almost  exclu- 
sively to  the  inhabitants  living  along  its  route.  The  act  is 
addressed  to  that  county  alone,  personally  as  a  legal  entity, 
and  designed  to  aid  it  exclusively,  and  operates  only  within 
its  boundaries.  If  a  local  act  is  one  operating  within  a 
limited  territory,  or  specified  locality, — "one  operating  upon 
persons  or  property  in  a  single  county  or  two  or  three 
counties,  would  be  local," — the  act  in  question  must  be 
obnoxious  to  that  objection.  In  Kerrigan  v.  Force,  68  N.  Y. 
381,  an  act  entitled  "An  act  relating  to  the  expenses  of 
judicial  sales  in  the  county  of  Kings,"  was  held  to  be  a  local 
law  within  the  meaning  of  the  constitutional  provision  that 
no  private  or  local  bill  should  contain  more  than  one  subject, 
which  should  be  expressed  in  its  title.  Church,  C.  J.,  says: 
"I  entertain  no  doubt  that  this  is  a  local  act  within  the 
meaning  of  the  constitution.  It  applies  to  an  oflScer  of  a 
single  county,  and  to  the  property  and  sales  made  therein. 
It  is  not  general,  and  does  not  apply  to  the  people  of  the 
whole  state.  True,  all  persons  wherever  living,  in  or  out  of 
the  state,  foreclosing  mortgages  in  the  county  would  be 
bound  by  the  act,  and  they  would  be  so  bound  because  they 
would  then  come  within  the  operation  of  this  local  act." 
In  Montgomery  v.  Com,  91  Pa.  St.  125,  the  case  shows  that 
an  act  was  passed  to  reimburse  certain  parties  for  money 
advanced,  and  required  the  school  directors  of  Ayr  town- 
ship to  assess  and  levy  a  tax,  etc.,  for  that  purpose,  and  the 
question  was  whether  this  act  was  in  conflict  with  the  pro- 
visions of  the  constitution  of  that  state  declaring  that  "the 
general  assembly  shall  not  pass  any  local  or  special  laws 
regulating  the  afiairs  of  counties,  cities,  townships,  wards, 
boroughs,  or  school  districts,"  etc.,  and  the  court  held  that 
the  act  was  a  local  and  special  law,  saying:  "The  act  in 
question  is  clearly  local.  It  applies  to  the  township  of  Ayr 
only.  It  is  also  special.  The  tax  was  to  be  levied  and 
collected  for  one  specific  purpose.  That  purpose  was  to 
pay  a  certain  sum  of  money  to  the  persons  named  in  the 
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act  The  money  could  not  be  used  for  any  other  or  different 
purpose." 

If  the  true  criterion  by  which  to  determine  whether  an 
act  is  local  or  general  is  to  inquire  whether  under  it  the 
people  of  the  state  may  be  affected  by  its  operation,  the 
answer  to  tliat  question  as  regards  the  present  act  must  be 
that  it  is  local  and  not  general.  It  operates  in  the  county 
of  Tillamook  only,  and  has  no  force  or  effect  in  any  other 
portion  of  the  state.  If  such  a  law  is  not  local,  it  is  difficult 
to  understand  in  the  light  of  the  authorities  what  species  of 
legislation  would  constitute  a  local  law.  It  is  also  special, 
because  it  is  limited  to  a  particular  county  for  a  special  pur- 
pose. This  is  as  much  an  individual  case  as  a  sjiecial  law, 
applicable  only  to  a  particular  individual.  It  can  have  no 
application  to  any  other  county  or  road  than  that  named,  and 
the  appropriation  could  not  be  used  for  any  other  or  different 
purpose.  An  act  may  be  special  where  it  applies  to  many 
particular  and  existing  persons  or  things,  as  where  it  applies 
to  only  one;  but  the  strength  of  our  case  lies  in  the  fact  that 
it  applies  to  only  one.  It  is  special  to  Tillamook  county  and 
to  no  other. 

General  laws  relate  to  the  public  at  large,  but  special  acts 
concern  the  particular  interest  or  benefit  of  certain  individ- 
uals or  particular  classes  of  men.  We  are  relieved  of  the 
difficulty  which  often  arises  in  distinguishing  whether  an 
act  is  general  or  special  when  it  concerns  many  particular 
persons  or  things,  for  the  act  here  concerns  the  interests  of 
one  county  only,  and  that  designated  by  name.  In  Devim 
V.  Ckym,  84  111.  590,  an  act  was  passed  under  which  it  was 
proposed  to  issue  bonds  for  the  erection  of  a  court  house, 
etc.,  but  which  by  its  terms  limited  its  operation  to  counties 
containing  over  one  hundred  thousand  inhabitants,  etc.,  and 
the  question  was,  whether  the  act  was  in  conflict  with  that 
provision  of  the  constitution  of  that  state,  which  provides 
that  the  general  assembly  shall  not  pass  local  or  special 
laws  in  certain  enumerated  cases,  and  among  the  subjects 
mentioned  is  a  subdivision  '^  for  regulating  county  and  town- 
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ship  affairs,"  but  the  court  held  that  a  statute  which  by  its 
terms  can  have  application  to  but  one  county  in  the  state, 
although  purporting  to  be  a  general  law  applicable  to  all 
counties  having  a  certain  population,  is  special  legislation 
and  within  the  prohibition  of  the  constitution  on  that 
subject.  The  court  says:  "Its  very  terms  preclude  it  from 
having  any  application  to  any  county  except  Cook  county, 
for  we  take  judicial  notice  that  no  other  county  in  the  state 
contains  over  one  hundred  thousand  inhabitants.  That  it 
is  a  local  or  special  law  applicable  only  to  Cook  county,  is  a 
proposition  so  plain  it  will  bear  no  discussion,  and  unless  its 
passage  can  be  justified  for  some  reason  it  is  invalid.  In 
Ckty  of  Topeka  v.  Gillette  32  Kan.  437,  an  act  was  passed 
which  was  claimed  to  be  in  conflict  with  that  provision  of 
the  constitution  of  Kansas,  which  provides  that  "  the  legis- 
lature shall  pass  no  special  act  conferring  corporate  powers," 
and  the  court  says:  "The  act  would  apply  to  just  those 
three  cities, — Topeka,  Lawrence  and  Atchison, —  no  more 
and  no  less.  Is  such  an  act  a  general  act,  or  is  it  merely  a 
special  act?  It  is  our  opinion  that  it  is  merely  a  special 
act  It  is  true,  it  applies  to  three  cities,  and  not  merely  one, 
but  the  act  declared  unconstitutional  in  the  case  of  the  Oity 
of  Council  Grove,  20  Kan.  619,  applied  to  four  cities,  and  not 
merely  one ;  and  the  act  declared  unconstitutional  in  the 
case  of  the  State  ex  rd,  v.  Hammer,  42  N.  J.  L.  435,  applied 
to  two  cities,  and  not  merely  to  one ;  and  the  act  declared 
unconstitutional  in  the  case  of  the  State  v.  Lawrence  Bridge 
Co.  22  Kan.  438,  applied  to  several  different  corporations, 
and  not  merely  to  one;  and  the  act  declared  unconstitutional 
in  the  case  of  the  Staie  ex  rel.  v.  Herrmann,  75  Mo.  340, 
applied  to  a  large  number  of  notaries  public,  and  not  merely 
to  one." 

But  our  act  applies  merely  to  one  —  it  is  designed  to  aid 
Tillamook  county  and  no  other;  it  specifically  names  that 
county  as  its  beneficiary,  and  contemplates  no  broader  or 
other  application  of  its  benefits.  Within  the  definition  that 
all  special  laws  are  made  for  individual  cases, —  that  they 
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relate  to  divers  particular  towns,  or  to  one  or  more  particu- 
lar counties, — this  act  was  made  to  aid  that  particular  county 
to  build  that  particular  road.  It  applies  specifically  to  it, 
and  operates  only  within  its  boundaries.  Such  a  law  is  in 
no  sense  general,  but  wholly  special,  within  the  meaning  of 
.  all  the  authorities.  It  seems  to  us  that  it  would  be  difficult 
^  to  imagine  a  clearer  case  of  special  legislation./  With  these 
'  considerations  in  view,  it  becomes  necessary  now  to  notice 
Allen  V.  Hirsh,  8  Or.  412,  mainly  relied  upon  by  the  plaintiff. 
The  act  passed  upon  in  that  case  was  an  act  for  the  con- 
struction of  a  wagon  road  up  the  south  bank  of  the  Columbia 
river  from  near  the  mouth  of  the  Sandy  in  Multnomah 
county  to  The  Dalles  in  Wasco  county,  and  was  to  be  paid 
for,  not  from  taxes  levied  upon  the  people  of  the  state,  but 
from  the  proceeds  of  sales  of  public  lands  for  the  purpose  of 
making  internal  improvements.  That  act  was  treated  as 
providing  for  an  internal  improvement, — a  state  highway, — 
in  which  the  community  at  large  was  interested.  The  ben- 
efits of  the  road  te  the  people  along  its  route  were  regarded 
as  insignificant  compared  with  the  great  advantages  to  the 
people  at  large,  which  it  was  its  purpose  to  subserve.  Refer- 
ring to  its  character,  its  necessity  and  its  advantages  to  the 
people  at  large,  Kelly,  C.  J.,  said :  "  It  is  well  known  to  all 
that  during  the  winter  months  it  is  the  only  practicable 
route  for  a  public  road  through  the  mountain  range  which 
separates  Eastern  from  Western  Oregon,  and  it  was  deemed 
to  be  of  the  most  importance  to  the  people  of  the  state  that 
trade  and  travel  and  mail  facilities  should  not  be  obstructed; 
that  intercourse  between  these  two  great  divisions  of  the 
state  should  not  be  suspended  during  that  season  of  the 
year,  when  navigation  on  the  Columbia  is  closed  by  ice  in 
the  river.  It  was  well  known  to  the  legislative  assembly 
that  for  weeks  at  a  time  all  communication  between  the  east 
and  west  was  suspended  until  the  interruption  came  to  be 
regarded  as  almost  a  public  calamity,  and  it  was  to  prevent 
these  obstructions  that  the  appropriations  of  money  were 
made  to  construct  The  Dalles  and  Sandy  road."     It  is  thus 
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seen  that  the  road  was  regarded  by  the  court  as  a  great  high- 
way connecting  two  important  divisions  of  the  state,  sepa- 
rated by  a  high  range  of  mountains,  through  which  travel 
and  traffic  might  pass  at  all  seasons  of  the  year,  and  in 
which  the  people  of  the  whole  state  were  interested  in  like 
manner  as  they  would  be  in  the  construction  of  a  portage 
road  to  connect  the  navigable  waters  of  the  Columbia  at  the 
place  of  its  obstruction.  It  was  in  this  view  that  the  court 
thought  that  the  act  could  not  be  regarded  as  local  or  special; 
for  the  sphere  of  its  influence  or  operation  was  not  confined 
to  a  specified  locality,  but  applied  to  the  people  of  both  sec- 
tions of  the  state,  and  was,  therefore,  a  matter  of  general 
concern.  This  is  the  ground  upon  which  that  case  was 
decided.  But  while  it  was  insisted  by  opposing  counsel  that 
this  difference  was  sufficient  to  exclude  the  present  case  from 
the  eflTect  of  that  decision,  yet  his  argument  amounted  to 
saying  that  the  law  was  stated  correctly  by  the  court,  but 
wrongly  applied  in  that  case.  ^ 

The  purpose  of  the  constitutional  restriction  upon  the 
legislative  power  in  the  cases  enumerated  was  obviously  to 
require  that  these  specified  subjects  should  be  regulated  by 
general  laws  of  uniform  operation  throughout  the  state.  In 
the  execution  of  this  purpose  it  was  intended  by  the  restric- 
tion to  prevent  unjust  distinctions  arising  from  the  operation 
of  local  laws  between  difierent  localities,  and  to  prevent  like 
distinctions  from  the  application  of  special  laws  to  particular 
individuals,  counties  or  things.  This  act  violates  that  prin- 
ciple of  this  constitutional  restriction,  and  embodies  the 
mischief  it  was  intended  to  prevent,  and  cannot  be  upheld. 
This  is  the  ground  upon  which  we  declare  this  act  to  * 
be  unconstitutional.  /  While  it  is  true  that  every  court 
approaches  with  gravity  the  question  of  declaring  a  law  to 
be  unconstitutional,  and  never  exerts  its  powder  so  to  do  while 
doubt  exists,  yet  considerations  of  gravity  stand  for  naught 
when  its  incompatibility  with  the  constitution  is  shown,  and 
nothing  remains  for  the  court  but  to  discharge  its  duty  by 
declaring  the  law  to  be  unconstitutional.    It  may  be  that  in 
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this  county,  as  some  other  localities  of  the  state,  where  the 
population  is  sparse  and  the  funds  of  the  county  are  limited, 
that  such  roads,  built  at  the  public  expense,  would  be  of 
general  service  to  the  people  of  those  localities,  and  lend  to 
the  development  of  their  interests  and  prosperity.  If  this 
is  so,  and  a  change  is  desirable,  the  remedy  lies  with  the 
people,  and  not  with  the  court. 

There  was  no  error,  and  the  judgment  of  dismissal  must 
be  affirmed. 


[Filed  April  so,  1891.1 

WILLIAM  BEASLEY  u  C.  W.  SHIVELY. 

OONFLAiNT  Dismissed  fob  Want  op  Pbopeb  Fabtibb,  WSBN.—When  it  appean  irom 
the  record  that  the  real  meriu  of  the  suit  cannot  be  detennined  without  essentially 
afTecting  the  rights  of  persons  in  the  subject  matter,  who  are  not  parties,  and 
whoi>o  names  nowhere  appear  in  the  record,  this  court  will  reftue  to  examine  the 
facts,  but  dismiss  the  complaint  for  want  of  parties. 

Clatsop  county :   Frank  J.  Taylok,  Judge. 

Plaintiff  appeals     Dismissed. 

George  H.  Burnetii  for  Appellant. 

Sidney  DeU,  for  Respondent 

Bean,  J. — John  M.  Shively,  being  the  owner  of  the  dona- 
tion land  claim  upon  which  the  city  of  Astoria  is  now 
located,  prior  to  1881  laid  the  same  out  into  lots,  blocks  and 
streets,  and  caused  a  plat  thereof  to  be  duly  recorded.  The 
plat  of  the  town,  as  laid  out  by  Shively,  included  not  only 
his  donation  claim  but  the  tide  land  on  the  Columbia  river 
in  front  of  the  same.  Upon  this  plat  is  block  No.  4,  con- 
taining twelve  lots,  numbered  from  one  to  twelve,  respect- 
ively. Lot  No.  2  of  this  block  is  situate  and  lying  on  the 
bank  of  the  river,  and  extends  below  the  line  of  ordinary 
high  tide.  Immediately  in  front  of  block  No.  4  is  a  street 
named  Hemlock  street,  and  between  this  street  and  the 
channel  of  the  river  is  block  146,  which  is  on  the  tide  land, 
and  extends  into  the  river  below  the  line  of  ordinary  low 
water.  Prior  to  May  6, 1881,  Shively  sold  and  conveyed  the 
whole  of  block  146,  and  the  purchasers  have  since  acquired 
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tide-land  deeds  from  the  state  for  the  same.  On  May  6, 1881, 
lot  No.  2  ofblock  4,  together  with  the  appurtenances  thereto 
belonging,  or  in  any  wise  appertaining,  was  conveyed  to  Elias 
Hoff,  who,  assuming  that  he  was  the  owner  of  the  riparian 
and  wharfage  rights  in  front  thereof,  conveyed  the  same  to 
plaintiflF.  The  defendant  is  the  owner  by  mesne  conveyances 
of  whatever  riparian  and  wharfage  rights  if  any,  Shively 
had  after  conveying  away  lot  2  in  block  4,  and  his  interest 
in  block  146,  and  by  virtue  thereof  is  laying  claim  to  the 
riparian  and  wharfage  rights  on  the  Columbia  river  in  front 
of  block  146.  The  object  of  this  suit  is  to  enjoin  defeudant 
from  erecting  wharves  on  said  property,  and  that  plaintiflF 
be  decreed  to  be  the  owner  of  the  riparian  and  wharfage 
rights  lying  in  front  of  lot  2,  block  4,  below  the  line  of  ordi- 
nary low  tide  of  the  Columbia  river. 

From  this  statement  it  will  be  noticed  that  the  property 
in  controversy  is  not  adjoining  any  land  owned  by  either  of 
the  parties  to  this  suit,  or  by  their  predecessors  in  interest. 
This  is  not  the  case  of  a  shore  owner  claiming  the  right  to 
erect  wharves  in  front  of  his  property,  but  is  a  controversy 
between  plaintiflF  and  defendant  as  to  who  shall  construct  a 
wharf  in  front  of  tide  land  purchased  of  the  state  and 
owned  by  strangers  to  this  suit.  The  proposed  wharf  is  to 
be  constructed  below  the  line  of  ordinary  low  tide  and  in 
front  of  block  146,  which  is  held  by  persons  who  are  not 
parties  to  this  suit,  and  whose  names  nowhere  appear  in  this 
record  under  deeds  from  the  state  as  tide  lands.  A  complete 
determination  of  this  controversy  requires  the  presence  of 
the  owners  of  this  tide  land.  Their  interests  are  so  essential 
to  the  merits  of  the  controversy,  and  may  be  so  aflFected  by 
the  decree,  that  the  court  cannot  proceed  to  a  final  decision 
of  the  cause  until  they  are  parties.  The  legitimate  result 
of  the  contention  of  the  parties  to  this  suit  is,  that  the  owner 
of  land  on  tidal  waters  has  vested  nparian  rights,  among 
which  is  the  right  to  build  a  wharf,  or  use  it  for  any  purpose 
not  inconsistent  with  the  right  of  public  navigation,  and 
that  he  may  sell  and  transfer  the  same,  and  that  as  a  conse- 
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quence,  the  slate  holds  its  title  to  the  tide  land  subject  to 
such  riparian  rights,  and  cannot  sell  or  use  it  except  for  the 
purpose  of  navigation  or  fishing.  This  must,  it  seems  to 
us,  inevitably  be  so,  or  neither  of  the  parties  has  any 
interest  in  the  subject  matter  of  this  suit.  Where  such 
important  interests  are  involved,  certainly  this  court  ought 
not  to  decree  that  either  of  the  parties  before  it  has  a  right 
to  construct  wharves  upon  the  property  in  controversy  until 
the  rights  of  the  tide  land  owners  may  be  decided.  They 
are  not  parties  to  this  suit,  and  of  course  we  can  make  no 
decree  affecting  their  interests  which  would  be  binding  upon 
them.  But  if  this  court  should  go  on  and  decide  that  either 
plaintiff  or  defendant  had  the  right  to  construct  wharves  as 
claimed,  it  would,  to  say  the  least,  throw  a  cloud  upon  the 
title  of  the  tide  land  owner.  A  court  may  determine  any 
controversy  between  the  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights;  but  where  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other 
parties,  it  may  dismiss  the  complaint  or  cause  them  to  be 
brought  in,  as  the  exigencies  of  the  case  may  require.  (Hill's 
Code,  §  41;  Riissell  v.  Clark's  Ex.  7  Cranch,  69;  Young  v. 
Cushiiiffy  4  Biss.  456.)  The  better  practice  in  the  circuit 
court  is  to  order  the  necessary  parties  to  be  brought  in,  and 
that  should  always  be  done  under  ordinary  circumstances. 
But  we  have  no  such  authority,  and  could  only  in  a  proper 
case,  and  where  the  equities  justify,  remand  the  cause  to 
the  court  below  for  that  purpose.  While  the  record  before 
us  discloses  the  fact  that  there  are  other  parties  whose  rights 
will  be  materially  affected  by  a  decree  in  this  case,  their 
name  or  names  nowhere  appear  in  this  record,  and  we  do 
not  feel  authorized  to  remand  this  case  to  the  court  below 
for  the  purpose  of  having  them  made  parties. 

Nor  does  it  matter  that  the  parties  to  this  suit  make  no 
objection  on  account  of  a  want  of  parties.  Where  that  fact 
appears,  the  court  will,  on  its  own  motion,  refuse  to  proceed 
further  in  the  case.    A  decision  of  the  cftse  now  before  as 
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in  favor  of  either  of  the  parties  would  in  afltect  be  an 
adjudication  that  the  tide  land  owner  does  not  have  the 
right  to  construct  wharves  in  front  of  his  property,  a  question 
we  are  unwilling  to  examine  on  this  record.  In  justice  to 
the  court  below,  it  is  proper  to  say  that  this  case  was 
determined  in  that  court  on  a  demurrer  to  the  answer, 
which  the  record  discloses  counsel  refused  to  argue  or  point 
out  the  grounds  thereof. 

The  judgment  of  the  court  below  is  reversed  and  plaintiff's 
complaint  dismissed. 


[Filed  April  SO,  1891.] 

SOL.  ABRAHAM  v.  NANNIE  L.  OWENS. 

iHTAfflON  or  Anothbr'8  RIGHTS  — Novikal  DAMAGES.— Any  InvasloD  of  another's 
rights  of  property  entitles  the  person  whose  rights  are  inTAded  to  at  least  nominal 
damages. 

Judgment  fob  Trespass  on  Land  — Estoppel.— In  an  action  for  trespass  on  land 
Trhcre  the  defendant  pleads  liberum  tcnementum,  and  there  Is  a  Judgment  for  the 
plaintiff  in  another  action  between  the  same  parties,  where  said  judgment  is  relied 
upon  as  an  estoppel,  it  is  for  the  party  setting  up  said  estoppel  to  show  by  evidence 
In  what  part  of  the  close  the  trespass  was  committed,  and  thus  apply  the  issue  and 
Judgmeut  to  the  premises. 

Permissive  Occupancy,  Not  Adverse.—  A  permissive  occupancy,  no  difference  how 
long  continued,  is  never  adverse. 

Douglas  county :  R.  S.  Bean,  Judge. 

Defendant  appeals.    AflSrmed. 

This  controversy  arises  on  the  cross -bill  filed  by  the 
respondent  to  the  appellant's  complaint  in  the  original  action 
of  Nannie  L.  Owens  v.  Sol.  Abraham  pending  in  the  circuit 
court  of  Douglas  county,  Oregon.  The  cross-bill  alleges 
substantially  the  following  facts:  That  this  plaintiff  is  the 
owner  in  fee  simple  and  in  the  possession  of  the  following 
described  tract  of  land  situated  in  the  county  of  Douglas 
and  state  of  Oregon,  to  wit:  Beginning  at  the  northeast 
corner  of  block  33,  in  the  town  of  Roseburg,  on  Spruce  street; 
running  thence  south  on  the  line  of  said  street  160  feet; 
thence  west  to  the  South  Umpqua  river;  thence  along  the 
bank  of  said  river  down  to  the  line  of  Washington  street; 
thence  on  the  line  of  Washington  street  east  to  the  place  of 


512  Abraham  v.  Owens.  [Sup.  Ct. 

statement  oi  facts. 

beginning;  that  the  said  defendant  is  the  owner  in  fee  sim- 
ple and  in  the  possession  of  the  following  described  tract  of 
land  situated  in  the  county  of  Douglas,  state  of  Oregon,  to 
wit:  A  tract  of  land  bounded  on  the  north  by  what  was 
formerly  known  as  Hyman  Abraham's  land  adjoining  the 
city  of  Roseburg;  on  the  west  by  the  west  boundary  line  of 
Aaron  Rose's  donation  land  claim,  being  claim  No.  60  in 
township  27  south,  range  6  west;  on  the  south  by  Oak  street, 
in  the  city  of  Roseburg,  on  the  extended  line  of  said  street; 
on  the  east  by  a  line  drawn  parallel  with  the  west  boundary 
line  of  said  town  plat  from  said  north  boundary  line  of  Oak 
street  to  the  land  formerly  owned  by  Hyman  Abraham;  that 
said  land  owned  by  this  plaintiflF  hereinbefore  described,  and 
the  land  owned  by  the  defendant  hereinbefore  described,  lie 
and  aie  adjacent  to  each  other;  that  there  is  between  this 
plaintiff  and  this  defendant  a  controversy  and  dispute  con- 
cerning their  boundary  and  dividing  line  between  their  said 
tracts  of  land;  that  this  plaiatiff  claims  that  a  certain  fence, 
heretofore  constructed  by  him,  and  now  standing  between 
the  tract  owned  by  him  and  the  tract  owned  by  the  defend- 
ant, is  upon  and  is  the  true  boundary  and  dividing  line 
between  his  lands  and  those  of  the  defendant;  that  the 
defendant  derived  her  title  to  said  tract  of  land  owned  by 
her  by  a  deed  from  Sarah  Owens,  who  was  formerly  the 
owner  in  fee  simple  of  the  same;  that  on  the  21si  day  of 
January,  1881,  the  said  Sarah  Owens  was  the  owner  of  the 
tract  aforesaid,  and  this  plaintiff  was  the  owner  in  fee  simple 
of  the  tract  hereinbefore  described  as  ow^ned  by  him;  that 
at  said  time  a  controversy  existed  between  this  plaintiff  and 
the  said  Sarah  Owens  in  regard  to  the  true  boundary  and 
dividing  line  between  said  tracts;  that  it  was  then  mutually 
contracted  and  agreed  between  this  plaintiff  and  the  said 
Sarah  Owens  that  W.  H.  Byars,  a  surveyor,  should,  on  behalf 
of  said  parties,  run,  survey  and  establish  said  boundary  line, 
and  that  this  plaintiff  and  the  said  Sarah  Owens  should  and 
would  stand  to  and  abide  by  the  determination  of  said  W. 
H.  Byars  in  the  premises,  and  that  the  line  he  should  mn 
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should  be  forever  after  taken  and  held  to  be  the  true  bound- 
ary and  dividing  line  between  said  tracts.  It  is  then  alleged 
that  Byars  run  and  established  the  line  where  the  fence  now 
is  on  the  21st  day  of  January,  1881. 

The  answer  denies  the  material  allegations  of  the  com- 
plaint, and  then  alleges  a  further  defense  in  substance; 
That  the  plaintiff  ought  not  to  be  admitted  to  say  that  the 
boundary  line  between  the  plaintiff's  and  defendant's  land 
is  as  claimed  by  the  plaintiff,  or  that  the  fence  heretofore 
constructed  by  him  is  upon  the  true  boundary  and  dividing 
line  between  his  lands  and  those  of  the  defendant,  for  the 
reason  that  in  an  action  brought  by  this  defendant,  who 
was  then  plaintiff,  and  against  this  plaintiff,  who, was  then 
defendant,  in  the  circuit  court  of  Douglas  county,  Oregon, 
on  the  26th  day  of  August,  1888,  which  was  brought  by  the 
plaintiff  therein  to  recover  from  defendant  therein  and 
plaintiff  here  and  other  defendants  damages  for  trespassing 
on  said  premises  and  wrongfully  taking  possession  thereof, 
alleged  to  have  been  done  by  said  defendant  in  the  com- 
plaint in  said  cause  on  the  20th  day  of  December,  1887, 
which  said  premises  are  identical  and  the  same  as  in  dis- 
pute here,  in  which  said  action  the  plaintiff  there  did  in 
her  complaint  allege  that  she  was  the  owner  in  fee  of  said 
strip  of  land,  to  which  complaint  this  said  plaintiff  and 
defendant  therein  did  file  an  answer  in  said  court  in  which 
he  denied  said  plaintiff's  ownership  in  fee  or  otherwise  of 
said  premises,  and  did  allege  that  he  was  the  owner  thereof, 
and  did  set  up  in  said  answer,  as  a  further  and  separate 
defense,  the  following  matter,  to  wit:  Then  follows  sub- 
stantially the  same  matter  in  relation  to  the  Byars  survey 
that  is  contained  in  this  complaint.  The  answer  then 
alleges  that  Abraham  employed  the  other  defendants  in 
that  action  to  remove  and  they  did  remove  said  division 
fence  off  his  land  on  to  the  true  division  line  aforesaid, 
doing  no  unnecessary  damage  to  the  plaintiff's  lands,  as 
they  might  and  could  lawfully  do,  which  are  the  acts  men- 
tioned and  complained  of  in  plair  tiff's  complaint.    It  is  then 

XX  Ob.— 88. 
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alleged  that  issue  was  duly  taken  on  each  and  every  material 
allegation  by  the  reply,  and  that  the  plaintiff  in  that  action 
recovered  a  judgment  for  thirty  dollars  damages.  Another 
separate  defense  is  the  statute  of  limitation&  The  plaintiff's 
reply  denies  the  new  matter  in  the  answer.  The  evidence 
having  been  taken  in  writing,  the  cause  was  duly  tried  and 
a  decree  rendered  in  favor  of  the  plaintiff,  from  which  this 
appeal  was  taken. 

J,  W.  Hamilton,  for  Appellant. 

J,  G.  FuUertan,  for  Respondent. 

Strahan,  C.  J. — ^The  parcel  of  land  in  controversy  in  this 
suit  consists  of  about  one  acre.  It  was  conceded  upon  the 
argument  here,  and  the  evidence  very  satisfactorily  estab- 
lishes the  fact,  that  the  tract  is  included  within  the  calls  of 
the  plamtiff's  deeds,  and  that  he  is  entitled  to  the  same 
unless  his  right  thereto  is  defeated  by  one  or  both  of  the 
defenses  pleaded  in  the  defendant's  answer.  It  is  to  the 
answer,  then,  and  the  facts  shown  in  support  thereof,  that 
our  attention  must  be  directed. 

The  first  question  demanding  our  attention  is  the  judg- 
ment pleaded  in  the  answer  as  an  estoppel.  In  the  first 
place,  the  defendant  has  failed  to  put  in  evidence  the  judg- 
ment roll  in  the  case  of  Nannie  L,  Owens  v.  Sol.  Abraham  d 
oZ.,  mentioned  in  the  pleadings.  It  is  true  several  papers, 
separately  certified,  each  of  which  would  have  constituted  a 
part  of  the  judgment  roll,  as  defined  by  section  272,  Hill's 
Code,  if  any  such  document  exists  in  the  cause,  accompany 
the  transcript.  But  these  papers,  if  competent  in  the  dis- 
jointed and  disconnected  form  in  which  they  appear,  are  not 
so  certified  as  to  entitle  them  to  be  read  in  evidence.  The 
certificate  to  each  paper  recites  that  the  copy  has  been  com- 
pared by  the  certifying  oflicer  with  the  original  on  file  in 
his  office,  and  that  it  is  a  true  and  complete  transcript 
therefrom.  The  statute  requires  the  certificate  to  show 
among  other  things  that  the  copy  is  a  correct  transcript 
therefrom  and  of  the  whole  of  such  original.  I  advert  to 
this  condition  of  the  record  not  for  the  purpose  of  placing 
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the  decision  of  the  case  on  these  points,  but  for  the  purpose 
of  correcting  if  possible  an  abuse  too  common  of  annexing 
certificates  to  every  paper  used  in  such  case  instead  of  allow- 
ing one  certificate  to  authenticate  the  entire  record.  Such 
a  course  of  practice  adds  enormously  to  the  expense  of  liti- 
gation, and  where  a  large  number  of  papers  are  to  be  exam- 
ined, very  much  to  the  labors  of  the  court. 

Does  the  record,  then,  preclude  all  inquiry  into  the  state 
of  the  title  between  these  parties?  That  is  the  question  to 
be  determined.  All  that  part  of  it  relating  to  the  agreement 
between  Abraham  and  Owens  in  relation  to  the  Byars  sur- 
vey, and  that  the  line  ascertained  by  him  should  be  forever 
observed  by  the  parties  as  the  true  boundary  line  between 
them,  must  be  left  out  of  this  inquiry,  for  the  reason  that 
those  allegations  could  not,  in  a  court  of  law,  aflfect  the  title 
no  difference  which  way  the  fact  might  be  found.  If  such 
an  agreement,  followed  by  performance,  could  have  any 
effect,  it  could,  at  most,  only  create  an  equity,  over  which 
a  court  of  law  had  no  jurisdiction  in  this  state  at  the  time 
of  this  litigation.  It  must  be  further  observed  that  Abra- 
ham by  his  answer  in  that  action  alleged  that  after  the 
Byars  survey  he  employed  his  co-defendants  to  remove,  and 
they  did  remove,  the  division  fence  off  his  land  on  the  true 
division  line  aforesaid,  doing  no  unneccessary  damage  as 
they  could  and  might  lawfully  do,  which  are  the  acts  men- 
tioned and  complained  of  in  the  complaint.  This  allegation 
is  not  denied  by  the  reply.  Therefore,  upon  the  face  of  this 
record  it  stood  confessed  that  Abraham  moved  the  division 
fence  off  his  land  upon  the  line,  and  that  he  did  no  unnec- 
essary damage.  This  allegation,  properly  construed,  means 
that  he  placed  said  division  fence  partially  on  the  lands  of 
Mrs.  Owens,  and  that  in  doing  so  he  did  her  some  damage, 
but  that  the  same  was  necessary.  The  defendant  in  that 
case  had  no  right  to  place  any  part  of  his  fence  on  the  lands 
of  Mrs.  Owens  without  her  consent,  and  if  he  did  so  he  was 
liable  to  her  in  damages  without  any  regard  whatever  to 
the  title  to  the  strip  of  land  now  in  dispute.    In  such  case 
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it  was  a  violation  of  her  rights  of  property,  and  in  legal  con- 
templation caused  nominal  damages  at  least. 

But  passing  this  question  we  approach  the  main  point 
upon  which  the  appellant  relied  in  the  appeal,  and  that  is, 
that  the  plaintiff  in  this  suit  is  estopped  by  the  record 
under  consideration.  In  an  action  to  recover  damages  for 
a  trespass  upon  lands,  and  the  plea  is  liberum  tenemerdxim, 
the  party  seeking  to  avail  himself  of  the  estoppel  must 
carry  his  proof  further  than  simply  to  introduce  the  record 
and  rest.  As  was  said  in  DuncJcd  v.  Wiles,  11  N.  Y.  420,  per 
W.  F.  Allen,  J.:  "  The  law  says  that  plaintiff  in  trespass 
quare  dausum  fregit  can  recover  upon  showing  title  to  any 
part  of  the  close  described  in  the  declaration,  if  the  act 
complained  of  was  done  on  that  part;  and  the  allegation  of 
title  is  divisible,  and  the  substance  of  the  issue,  no  matter 
how  comprehensive  the  claim  may  be,  is  as  to  the  title  to 
the  precise  spot  in  which  the  trespass  was  committed.  It 
follows,  then,  that  the  title  to  the  whole  close  was  not 
actually  or  presumptively  in  issue.  No  legal  presumption 
can  exist  that  the  finding  of  the  jury  was  beyond  or  more 
comprehensive  than  the  issue,  and  certainly  no  presumption 
should  be  indulged  in  favor  of  an  estoppel  which  is  designed 
to  conclude  a  party  by  excluding  evidence  of  the  truth.  It 
was  for  the  defendant  to  show  by  evidence  in  what  part  of 
the  close  the  trespass  was  committed,  and  thus  apply  the 
issue  and  judgment  to  the  premises  now  in  controversy." 
And  the  learned  judge  adds:  "If,  as  I  think  is  clear  on 
principle  and  authority,  the  judgment  is  only  evidence  that 
the  title  to  some  part  of  the  premises  in  dispute  in  the 
trespass  suit  is  in  the  defendant,  it  was  for  him  to  locate 
that  part  by  proof  and  show  that  it  embraced  the  premises 
in  dispute  in  this  action."  If  this  reasoning  is  sound,  and 
I  see  no  reason  to  doubt  it,  inasmuch  as  no  evidence  what- 
ever was  introduced  locating  the  trespass,  we  are  bound  to 
assume  that  damages  were  assessed  for  the  trespass  admitted 
by  the  answer  committed  in  moving  the  alleged  division 
fence  off  of  plaintiff's  land,  and  that  in  the  doing  of  that 
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act  the  plaintiff  in  that  action  suffered  some  damage.  This 
view  of  the  subject  disposes  of  the  estoppel. 

The  defense  of  the  statute  of  limitations  must  also  fail. 
Mrs.  Owens,  under  whom  defendant  claims,  says  she  never 
set  up  or  intended  to  claim  any  land  not  within  the  calls  of 
her  deed;  and,  further,  it  very  clearly  and  conclusively 
appears  from  the  evidence  that  for  a  great  many  years, 
whatever  authority  she  exercised  over  the  premises  in  dis- 
pute was  permissive  on  the  part  of  Mr.  Abraham;  that  she 
fully  recognized  his  title,  and  that  he  agreed  with  her  that 
he  would  never  disturb  her  as  long  as  she  wished  to  occupy 
it.  It  would  be  a  misnomer  and  a  confusion  of  all  legal 
distinctions  to  call  such  an  occupancy  adverse,  or  to  sup- 
pose that  by  a  continuance  for  any  length  of  time  it  might 
be  the  source  of  title  by  adverse  enjoyment. 

The  decree  appealed  from  must  therefore  be  affirmed. 

Bean,  J.,  having  presided  at  the  trial  of  this  case  in  the 
court  below,  did  not  sit  here. 


[FOed  AprO  80, 189L1 

JAMES  HELM  kt  al.  v.  WM.  GILROY  et  al. 

PBKLiMnrARY  iMJTTNCTioN  —  Pro  VISION  Ai.  Rbmxdt — TxTLB.  —  A  preliminary  IdJ  unction 
IB  a  provisional  remedy,  the  sole  object  of  which  Is  to  preserve  the  subject  In  contro* 
versy  In  Its  then  condition;  and  courts  of  equity  In  granting  or  refusing  the  same, 
should  Id  do  manner  anticipate  the  ultimate  determination  of  the  question  of  right 
Involved. 

Whmn  Apprai.  Will  Lib  froic  Ordxr  Qrantino  or  Rrpubtno  Sakr. — An  order  grant* 
ing  or  refusing  a  preliminary  injunction  does  not  ordinarily  partake  of  the  nature  of  a 
Anal  Judgment  to  such  an  extent  as  to  warrant  an  appeal  therefrom;  but  when  the 
court  not  only  refused  the  injunction,  but  entered  a  decree  settling  the  rights  of  the 
parties,  an  appeal  will  lie. 

AB8IOKKE  Under  Qenbral  Asbionicxnt  Law.  Titlb  ov.  — An  assignee,  under  the  gen- 
eral assignment  law,  takes  no  better  title  than  his  assignor,  and  la  affected  by  all  tb« 
equities  existing  as  against  him. 

TtxTvaKB,  When  as  Bktwren  Mortoaoor  and  Mortoaqrr.  Machtnbrt  m.  — Ai 
between  mortgagor  and  mortgagee,  machinery  necessary  for  and  used  In  the  operation 
of  a  sash  and  door  and  planing  mill,  when  affixed  to  the  building  by  screws,  bolta 
palleys  and  bands,  is  a  fixture,  and  subject  to  the  lien  of  the  mortgacst. 
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the  original  or  an  amended  complaint  and  determined  by 
one  decree. 

A  preliminary  injunction  is  only  a  provisional  remedy, 
the  sole  object  of  which  is  to  preserve  the  subject  in  contro- 
versy in  its  then  condition  and  without  determining  any 
question  of  right,  merely  to  prevent  the  further  perpetration 
of  wrong,  or  the  doing  of  any  act  whereby  the  right  in  con- 
troversy may  be  materially  injured  or  endangered.  In 
granting  or  refusing  temporary  relief  by  preliminary  injunc- 
tion, courts  of  equity  should  in  no  manner  anticipate  the 
ultimate  determination  of  the  question  of  right  involved. 
They  should  merely  recognize  that  a  sufiScient  case  has  or 
has  not  been  made  out  to  warrant  the  preservation  of  the 
property  or  rights  in  statu  quo  until  a  hearing  upon  the 
merits,  without  expressing  a  final  opinion  as  to  such  rights. 
(1  High  Inj.  §4;  Hill's  Code,  §§  408,  411.)  The  granting  or 
refusing  such  an  injunction  rests  largely  within  the  discre- 
tion of  the  court,  and  being  merely  an  interlocutory  order, 
made  during  the  progress  of  the  cause,  does  not  ordinarily 
partake  of  the  nature  of  a  final  judgment  or  decree  to  such 
an  extent  as  to  warrant  an  appeal  therefrom.  (2  High  Inj. 
§  1693.)  But  in  this  case,  the  court  not  only  refused  the 
injunction  but  entered  a  decree  settling  the  rights  of  the 
parties,  and  in  eflFect  determined  the  suit  so  as  to  prevent  a 
decree  therein,  so  far  as  this  machinery  is  concerned,  and 
therefore  it  must  necessarily  be  an  appealable  order  or  decree 
under  section  535,  Hill's  Code;  {Smith  v.  Walker ,  57  Mich.  456; 
Tol  A.  A.  &  K  Mich.  Ry.  v.  Dd.  L.  &  K  R  R  61  Mich.  9.) 

From  what  has  already  been  said,  it  follows  that  so  much 
of  the  decree  of  the  court  below  as  adjudges  and  decrees 
"  that  the  machinery  referred  to  and  described  in  plaintifi''s 
complaint  for  injunction  is  not  a  part  of  the  real  estate  in 
controversy  in  this  suit,  and  not  included  in  plaintifiF's  mort- 
gage," must  be  reversed.  But  since  the  question  seems  to 
have  been  determined  in  the  court  below  on  a  full  hearing 
of  the  evidence,  which  is  made  a  part  of  the  transcript,  and 
both  parties  expressed  a  desire  on  the  argument  that  we 
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should  examine  the  case  on  its  merits,  we  have  concluded 
to  do  so. 

It  is  argued  for  respondent  that  under  the  agreement 
between  the  P.  &  L.  M.  Company  and  Gilroy  &  Youle,  the 
machinery  in  controversy  did  not  become  fixtures,  but 
retained  its  character  as  chattels,  notwithstanding  its  annex- 
ation to  the  building  in  which  it  was  placed,  and  was 
therefore  not  subject  to  the  lien  of  the  plaintifiF's  mortgage. 
Before  discussing  this  question,  it  will  be  well  to  understand 
the  relationship  of  the  parties  to  this  record.  The  defend- 
ant Rogers,  who  alone  is  contesting  plaintiff's  claim,  is  the 
assignee  of  the  defendant  Gilroy,  plaintiffs  mortgagor,  under 
the  general  assignment  law  of  this  state.  As  such  assignee 
he  succeeds  only  to  the  rights  of  his  assignor,  and  is  affected 
by  all  the  equities  existing  as  against  him.  He  takes  the 
property  subject  to  all  existing  valid  liens  and  charges. 
He  acquires  no  better  title  than  his  assignor,  and  in  this 
suit  can  make  no  defense  to  the  mortgage  that  his  assignor 
could  not  make.  {Jacobs  Bros.  &  Co.  v.  Erviny  9  Or.  52; 
Gammons  v.  Holman,  11  Or.  284;  Burrill  on  Assignment 
§  391.)  The  fact  that  he  may  have  paid  the  P.  &  L.  M.  Co. 
with  funds  belonging  to  him  as  assignee  the  balance  due 
to  it  from  Gilroy  &  Youle  on  the  purchase  price  of  the 
machinery,  does  not  change  his  relationship  to  the  property 
in  any  way.  It  is  in  eflFect  the  same  as  if  Gilroy  himself 
had  made  the  payment.  He  does  not  acquire  title  to  this 
property  by  virtue  of  the  bill  of  sale  from  the  P.  &  L.  M. 
Co.,  but  by  virtue  of  the  deed  of  assignment  from  Gilroy. 
While  the  agreement  between  the  P.  &  L.  M.  Co.  and  Gilroy 
&  Youle  was  in  form  a  lease,  it  was  in  effect  a  sale,  and 
whatever  right  if  any  the  company  may  have  had  as  against 
this  proj^rty  was  never  asserted  by  it.  It  follows,  therefore, 
that  if  the  property  in  controversy  was  subject  to  the  lien 
of  plaintiff's  mortgage,  as  between  them  and  Gilroy,  such 
lien  exists  as  against  this  defendant.  The  question  then  as 
to  whether  this  machinery  became  a  fixture  as  to  the  P; 
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&  L.  M.  Go.  is  immaterial  in  this  case,  and  we  forbear  to 
express  an  opinion  thereon. 

It  has  often  been  remarked  that  the  law  of  fixtures  is  one 
of  the  most  uncertain  titles  in  the  entire  body  of  jurispru- 
dence. The  line  between  personal  property  and  fixtures  is 
often  so  close  and  so  nicely  drawn  that  no  precise  rule  has 
or  can  be  laid  down  to  control  in  all  cases.  Each  case  must 
depend  largely  on  its  own  particular  facts.  The  reports  and 
text-books  are  filled  with  decisions  and  discussions  of  this 
question,  but  none  of  the  rules  laid  down  are  infallible  or 
of  universal  application.  We  shall  not  attempt  to  quote 
from  them,  nor  enter  into  any  detailed  discussion  of  the 
the  question.  We  could  not  hope  to  throw  any  new  light 
upon  the  vexed  question.  The  weight  of  modern  authority, 
keeping  in  mind  the  exceptions  as  to  constructive  annexa- 
tion, admitted  by  all  the  authorities  to  exist,  seems  to 
establish  the  doctrine  that  the  true  criterion  of  an  irremov- 
able fixture  consists  in  the  united  application  of  several 
tests:  (1)  Real  or  constructive  annexation  of  the  article  in 
question  to  the  realty.  (2)  Appropriation  or  adaptation  to 
the  use  or  purpose  of  that  part  of  the  realty  with  which  it 
is  connected.  (3)  The  intention  of  the  party  making  the 
annexation,  to  make  the  article  a  permanent  accession  to 
the  freehold,  this  intention  being  inferred  from  the  nature 
of  the  article  affixed,  the  relation  and  situation  of  the 
party  making  the  annexation,  the  policy  of  the  law  in 
relation  thereto,  the  structure  and  mode  of  the  annexation 
and  the  purpose  or  use  for  which  the  annexation  has  been 
made.  {Henkle  v.  Dillon^  15  Or.  610;  Ewell  on  Fixtures,  21; 
Jeaffv.  Hewitt,  1  Ohio  St.  511 ;  Thomas  v.  Dams,  76  Mo.  72,  43 
Am.  Rep.  756 ;  Clore  v.  Laii\beH,  78  Ky.  224 ;  SouUibridge  Sav. 
Bank  V.  Stevens  Tool  Co,  130  Mass.  547.)  Applying  these  rules 
to  the  facts  in  hand,  it  is  clear  that  the  property  in  controversy 
as  between  the  mortgagor  and  mortgagee  must  be  regarded  as 
fixtures.  Its  annexation  to  the  realty  was  sufficiently  per- 
manent to  enable  it  to  be  used  for  the  purposes  intended, 
and  was  of  the  character  usual  with  such  machinery.     It  is 
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true  the  screws  and  bolts  with  which  it  was  annexed  could 
have  been  taken  out  and  the  machinery  removed  without 
serious  damage  to  it  or  the  building,  but  so  no  doubt  could 
have  been  the  doors  and  windows.  It  was  in  its  very  nature 
adapted  to  the  business  for  which  the  land  was  used.  The 
party  making  the  annexation  must  have  intended  that  it 
should  remain  as  long  as  it  continued  serviceable,  as  the 
convenience  and  usefulness  of  the  property  woulcj  have  been 
seriously  impaired  by  its  removal. 

So  much  of  the  decree  of  the  court  below  as  adjudges 
and  decrees  that  the  machinery  in  controversy  is  not  part 
of  the  realty,  and  not  subject  to  the  lien  of  plaintiff's  mort- 
gage, is  therefore  reversed. 


[Filed  April  80,  1891.} 

THE  STATE  OF  OREGON  v.  T.  J.  McDANIEL. 

CxncNAL  Law — Oamblino — Plat.— a  person  who  bets  money  at  a  game  of  £uo  dealt 
by  another,  plays  faro  within  the  meaning  of  section  8526,  Hill's  Code. 

Lake  county:  L.  R.  Webster,  Judge. 

Defendant  appeals.    AflBrmed. 

The  defendant  was  indicted  for  playing  at  faro  for  money, 
and  checks  as  representatives  of  money  and  value.  The 
evidence  offered  on  the  part  of  the  state  tended  to  prove  that 
the  only  way  in  which  the  defendant  played  was  to  bet  money 
against  the  game,  which  was  a  banking  game  set  up,  carried 
on  and  dealt  by  others. 

The  court  instructed  the  jury  as  follows:  "I  instruct  you 
that  betting  at  a  game  of  faro  is  playing  it  within  the  mean- 
ing of  the  law,"  to  which  an  exception  was  taken,  and  this 
presents  the  only  question  on  this  appeal. 

H.  K,  Hannay  Warren  TruiU,  and  C  A.  Cogswdl,  for 
Appellant. 

W.  M.  Colvig,  district  attorney,  for  Respondent. 

Stkahan,  C.  J. — The  indictment  in  this  case  is  drawn 
under  section  3526,  Hill's  Code,  which  provides  that  ^'each 
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end  every  person  who  shall  deal,  play,  or  carry  on,  open  or 
cause  to  be  opened,  or  who  shall  conduct,  either  as  ownen 
proprietor  or  employe,  whether  for  hire  or  not,  any  game  of 
faro,"  etc.  Counsel  for  appellant  contend  that  the  term  play 
has  by  the  usages  of  persons  engaged  in  gaming  a  peculiar 
meaning, — one  different  from  that  which  is  ordinarily 
employed;  hence,  in  construing  this  statute  it  should  be 
given  that  meaning  which  it  is  accustomed  to  receive  by  the 
use  of  persons  engaged  in  gaming.  And  counsel  remarked : 
''When  we  speak  of  persons  engaging  in  a  game  of  whist, 
seven-up  or  poker,  we  do  not  say  they  set  up,  deal  or  carry 
on  the  game,  but  use  the  word  play.  In  regard  to  faro,  when 
speaking  of  it  we  say  dealing  faro — never  are  the  words 
play  faro  employed.  If  one  desires  to  express  the  idea  of 
betting  at  faro,  he  says  bet  or  buck  at  it." 

This  is  the  gist  of  the  appellant's  contention.  While  it 
is  both  original  and  critical,  we  cannot  accept  it  as  sound. 
We  cannot  accede  to  counsel's  proposition  that  the  usages  of 
gamblers  can  have  anything  to  do  with  the  interpretation 
of  this  statute.  It  was  designed  to  suppress  gambling,  and 
it  would  be  altogether  paradoxical  to  say  that  the  usages 
and  customs  of  the  class  against  whom  it  is  directed  should 
control  or  influence  its  construction.  If  that  argument  were 
conceded^  it  would  not  be  long  before  such  usages  and  cus- 
toms would  prevail  to  such  an.  extent  as  to  render  the  stat- 
ute altogether  nugatory.  In  this  case  the  ordinary  rules 
of  construction  must  prevail.  It  must  be  intended  that  the 
words  in  this  act  were  used  in  the  sense  and  meaning  ordi- 
narily attached  to  them;  and  when  the  whole  tenor  and 
manifest  object  of  the  act  in  question  are  considered,  we  can 
have  no  doubt  that  to  bet  at  a  game  of  faro  is  to  play  it. 
In  State  v.  JJght,  17  Or.  368,  this  court  held  that  to  bet 
money  at  a  game  of  stud-poker  dealt  by  another  was  a  vio- 
lation of  the  statute,  and  that  the  dealer  was  an  accomplice 
—  a  pariicep8  criminis  with  the  player.  This  could  only  be 
upon  the  theory  that  both  were  guilty,  each  performing  a 
separate  but  necessary  part  in  the  violation  of  the  statute 
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We  think  that  case  was  correctly  decided,  and  adhere  to  it. 
It  results  that  the  court  did  not  err  in  giving  the  instruc- 
tion excepted  to,  and  its  judgment  must  be  aflSrmed. 


[FUed  April  80,  1891.  J 

THE  STATE  OF  OREGON  v.  J.  Q.  ADAMS. 

CsiMiKAL  Law  —  EviDKNCB  —  Grand  Juby  —  Inbtructions.— In  a  prosecution  for 
gambling,  It  la  not  proper  for  the  defense  on  cross-examination  of  the  state's 
witnesses  or  otherwise  to  Introduce  evidence  tending  to  prove  that  the  particular 
actol  gambling  investigated  by  the  grand  Jury  was  different  and  occurred  on  a 
dlfiferent  day  in  the  same  month  in  a  different  place  in  the  same  town  trom  the 
one  then  being  Investigated  before  the  trial  Jury,  and  an  Instruction  based  on  such 
evidence  is  properly  revised. 

Lake  county :    L.  R.  Websteb,  Judge. 

Defendant  appeals.    Affirmed. 

By  the  indictment  in  this  case  the  defendant  was  charged 
with  the  crime  of  dealing,  playing  and  carrying  on  a  game 
of  faro  on  the  29th  day  of  September,  1890,  in  Lake  county, 
Oregon.  Upon  a  trial  before  a  jury  he  was  convicted,  from 
which  judgment  he  has  appealed.  The  other  facts  appear 
in  the  opinion. 

H.  K.  Hannay  Warren  Truitty  W.  A.  WUshire,  and  C.  A.  Cogs- 
well, for  Appellant. 

W.  M.  Colvig,  district  attorney,  for  Respondent 

Strahan,  C.  J. — The  first  question  made  by  the  appellant 
is  disposed  of  by  State  v.  McDaniel,  ante,  523,  decided  at  this 
term,  and  need  not  be  further  noticed.  Upon  the  trial  in 
the  court  below,  counsel  for  the  defendant  was  permitted  to 
ask  some  of  the  state's  witnesses  on  cross-examination  in 
relation  to  what  particular  act  of  gambling  they  testified 
to  before  the  grand  jury,  and  it  appearing  that  the  act  then 
under  investigation  before  the  jury  occurred  at  a  different 
place,  in  the  same  town,  and  on  a  different  day  from  that 
laid  in  the  indictment,  defendant's  counsel  moved  to  strike 
out  all  the  evidence  in  relation  to  it,  but  the  court  overruled 
the  motion,  to  which  an  exception  is  taken.  At  the  conclu- 
sion of  the  evidence,  the  defendant's  counsel  asked  several 
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instructions,  each  of  which  was  designed  to  present  the  same 
question.  It  will,  therefore,  be  necessary  to  notice  but  one 
of  them.  Number  five,  which  was  asked  and  refused,  is  as 
follows:  "5.  The  defendant  cannot  be  convicted  of  any 
other  crime  than  the  one  for  which  he  is  indicted.  He  can- 
not, under  this  indictment,  be  convicted  of  a  similar  crime 
committed  on  another  day  or  in  another  place.  If  the 
defendant  was  indicted  for  dealing,  playing  and  carrying  on 
a  particular  game  of  faro,  which  was  played  on  September 
29, 1890,  at  Stanley's  club-room,  in  the  town  of  Lakeview, 
Oregon,  he  cannot  be  convicted  of  the  crime  of  dealing, 
playing  or  carrying  on  the  game  of  faro  on  September  12, 
1890,  at  the  club-room  adjoining  the  saloon  of  Lane  in  said 
town.'' 

The  evidence  elicited  on  cross-examination  of  some  of  the 
state's  witnesses  as  to  what  particular  place  the  game  of  faro 
testified  to  by  them  before  the  grand  jury  was  conducted, 
was  clearly  improper.  It  was  not  proper  cross-examination, 
.and  raised  an  inquiry  that  could  not  be  permitted.  If  that 
step  were  taken,  the  entire  secrets  of  the  grand  jury  room 
would  be  opened  to  inquiry  and  the  policy  of  the  law  on 
that  subject  thwarted.  This  kind  of  investigation  has  never 
been  permitted  in  any  case  that  I  have  been  able  to  find, 
nor  has  counsel  setting  up  this  right  been  able  to  fortify  it 
by  a  single  decision  of  any  court.  On  the  contrary,  whenever 
this  line  of  investigation  has  been  attempted,  the  courts  have  de- 
cided against  it.  {State  v.  Fassety  16  Conn.  458 ;  State  v.  Baker^ 
20  Mo.  339;  People  v.  Eulbut,  4  Denio,  133, 47  Am.  Dec.  244.) 

Both  time  and  place  must  be  alleged  in  every  indictment; 
but  the  only  object  of  alleging  time,  unless  it  enters  into  the 
nature  of  the  offense,  is  to  show  that  the  prosecution  is  not 
barred  by  the  statute  of  limitations,  and  generally  the  only 
object  of  alleging  place,  is  to  show  that  the  offense  was  com- 
mitted within  the  political  subdivision  of  the  state  over  which 
the  court  has  criminal  jurisdiction.  These  principles  are 
elementary  and  statutory,  and  need  no  citation  of  authorities. 
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It  follows  that  there  was  no  error  in  the  judgment  appealed 
from,  and  it  must  be  affirmed. 


[FUed  April  80,  1891.] 

E.  C.  BUMP  V.  J.  S.  COOPER. 

BviDXVCX— Yalub  of  Hops.— In  proTln«:  the  commerolal  Talue  of  hopf  at  Independ- 
ance  on  a  particular  day,  a  wltnoM  stated  the  yalue  on  that  day  at  Buena  Vista,  a 
town  about  five  miles  above  Independence  on  the  Willamette  rirer:  held^  not  error. 

Xtidknce  — Unbesfombits  Answer.— a  witness  was  asked  If  he  thought  he  knew 
what  the  price  of  hops  was  at  Independence,  November,  1888,  and  he  answered, 
"  seventeen  and  a  half  cents.  I  knew  of  one  man  getting  that  who  lived  within 
two  miles  of  Independence: "  hdd,  not  error  to  refuse  to  strike  out  the  answer. 

Plkiddio  —  Real  Party  in  Intxsist  —  Irbklevant  Evidence.—  In  an  action  to 
recover  the  value  of  hops  sold  in  November,  laSS,  where  there  was  no  issue  in  the 
pleadings  as  to  who  was  the  real  party  in  interest,  evidence  that  in  December  of 
same  year  plaintiff  made  a  bill  of  sale  of  the  hops  to  another,  was  irrelevant:  and 
hdd  further,  that  the  applicability  of  said  evidence  to  an  issue  in  the  cause  not 
being  apparent,  upon  objection  being  made  to  its  irrelevancy,  counsel  for  appellant 
should  have  pointed  out  to  the  court  the  issue  to  which  he  claimel  such  evidence 
was  applicable. 

Account  Stated  —  Pleading. —Although  a  paper  offered  In  evidence  for  a  particular 
purpose  may  be  an  account  stated,  yet  if  it  has  not  been  pleaded  and  relied  upon 
by  either  party  as  such,  it  cannot  control  or  limit  the  rights  of  the  parties  as  an 
account  stated. 

Benton  county:  M.  L.  Pipes,  Judge, 

Defendant  appeals.    Affirmed. 

This  is  the  second  appeal  in  this  case.  The  opinion  of  the 
court  on  the  former  appeal  is  reported  in  19  Or.  81,  where 
the  facts  are  stated.  Other  facte  necessary  to  understand  the 
questions  presented  on  this  appeal  are  stated  in  the  opinion. 

John  Kelsay,  and  John  J.  Daly,  for  Appellant. 

J.  R  Brysony  and  W.  S.  McFaddeny  for  Respondent 

Strahan,  C.J. — After  reversal  of  this  case  upon  the  former 
appeal,  it  was  remitted  to  the  court  below,  where  the  plaintiff 
was  permitted  to  amend  her  complaint  by  alleging  that  on 
the  15th  day  of  November,  1888,  the  market  price  of  hops 
in  the  town  of  Independence  was  seventeen  cente  per  pound, 
and  that  on  that  day  she  elected  to  take  that  price  for  said 
hops  and  closed  the  sale  to  the  defendant  at  that  figure. 
Upon  the  second  trial  in  the  court  below,  the  plaintiff  recov- 
ered a  judgment  for  $1,753.60,  from  which  this  appeal  is  taken. 
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The  appellant  took  several  exceptions  to  the  introduction 
of  the  evidence,  which  will  be  separately  noticed.  Joseph 
Miller,  a  witness  for  the  plaintiif,  testified  that  Buena  Vista 
and  Independence  were  both  situated  on  the  Willamette 
river  and  are  about  five  miles  apart.  He  then  testified  under 
an  exception  by  the  appellant  that  he  knew  the  price  of  hops 
at  Buena  Vista  but  not  at  Independence;  that  the  prices 
were  about  that  time  17  and  17^  cents  in  the  vicinity  of 
Buena  Vista  and  between  there  and  Independence.  Buena 
Vista  and  Independence  are  situated  in  such  close  proximity, 
and  both  on  the  river,  that  there  could  be  no  material  dif- 
ference in  the  market  value  of  a  staple  production  like  hops 
between  the  two  places.  Juries  are  practical  men,  and  they 
could  not  possibly  be  misled  by  such  a  slight  discrepancy. 
They  were  bound  to  know,  when  they  learned  the  market 
value  of  hops  at  one  of  those  towns,  practically  the  same  rates 
would  rule  in  the  other.  There  was  therefore  no  error  in  the 
admission  of  this  evidence. 

One  Robert  G.  Moore  was  called  as  a  witness  in  behalf  of 
the  plaintiflf,  and  he  was  asked:  "Do  you  think  you  know 
what  the  price  of  hops  was  at  Independence,  November, 
1888?"  And  he  answered:  "Seventeen  and  a  half  cents. 
I  know  of  one  man  there  getting  that,  who  lived  within  two 
miles  of  Independence."  The  defendant  moved  to  strike 
out  this  evidence  as  not  responsive  to  the  question,  which 
was  overruled  and  defendant  excepted.  Strictly  speaking, 
Moore's  answer  was  not  responsive  to  the  question  asked 
him;  but  practically  but  few  witnesses  would  observe  the 
form  of  the  question  so  as  to  confine  their  answer  within  its 
precise  limits.  If  a  witness  were  to  show  a  disposition  to 
volunteer  evidence  by  relating  facts  not  required  by  the 
questions  put  to  him,  he  would  soon  injure  the  cause  his 
swiftness  was  endeavoring  to  serve;  besides,  it  would  be  the 
duty  of  the  court,  which  it  would  no  doubt  promptly  do,  if 
requested,  to  admonish  such  witness  to  confine  his  answers 
to  the  questions  propounded  to  him.  But  where  the  evidence 
given  is  competent,  and  the  witness  has  volunteered  an 
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expression  beyond  the  scope  of  the  question,  we  cannot  see 
that  the  appellant  is  in  any  manner  prejudiced,  and  for  that 
reason  this  exception  cannot  be  sustained. 

Another  exception  was  taken  by  the  defendant  to  the 
ruling  of  the  court  in  refusing  to  allow  M.  Merwin  to 
answer  the  following  question:  "State  whether  or  not  you 
went  with  Mr.  Lilly,  under  the  direction  of  Mr.  Bump  as 
agent  for  the  plaintiff,  to  Mr.  Cooper,  the  defendant,  and 
witnessed  a  tender  of  money  for  the  picking  of  the  hops  in 
question  and  demanded  the  possession  of  them  under  the 
bill  of  sale?"  The  witness  was  not  allowed  to  answer  the 
question,  and  an  exception  was  taken.  Counsel  for  appellant 
here  offered  to  prove  by  this  witness,  that  acting  under  the 
instructions  of  Wilson  Bump  as  the  agent  of  the  plaintiff 
he  went  with  Mr.  Lilly  in  the  month  of  December,  1888,  to 
the  defendant  in  Independence,  Polk  county,  Oregon,  and 
witnessed  Mr.  Lilly  tender  to  the  defendant  an  amount  of 
money  for  picking  the  hops  in  question  in  this  case,  and  saw 
Mr.  Lilly  then  and  there  tender  a  bill  of  sale  from  the  plaintiff 
in  this  case  conveying  said  hops  to  said  Lilly,  and  then  and 
there  demanded  the  possession  of  said  hops  under  the  bill 
of  sale, — all  of  which  was  refused  by  .the  court  and  an 
exception  duly  taken.  It  was  argued  here  that  this  evidence 
if  admitted  would  have  tended  to  prove  that  the  action  was 
not  prosecuted  in  the  name  of  the  real  party  in  interest,  and 
therefore  necessarily  fatal  to  the  plaintiff's  case;  but  there 
was  no  issue  in  the  pleadings  to  which  this  evidence  could 
apply.  Besides,  it  was  for  the  admission  of  evidence  for 
such  purpose  where  there  was  no  issue  that  this  court  reversed 
the  court  below  in  Derkeny  v.  BelfiU,  4  Or,  258.  The  denial 
in  the  answer  of  the  sum  alleged  to  be  due  from  the  defend- 
ant to  the  plaintiff  is  no  such  issue.  The  allegation  in  the 
complaint  is  a  mere  legal  conclusion  predicated  on  the  ante- 
cedent part  of  the  pleading,  and  the  denial  in  the  answer  is 
nothing  more.     It  tenders  no  issue  of  fact  whatever. 

It  is  now  argued  that  such  evidence  if  admitted  would 
have  had  a  tendency  to  rebut  the  plaintiff's  allegation  that 

XX  0B.-84. 
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she  exercised  the  right  of  election  reserved  under  the  con- 
tract. Whether  such  evidence  would  have  had  that  tend- 
ency, it  is  not  necessary  now  to  decide.  It  is  sufficient  to 
say  that  its  relevancy  to  that  issue  is  not  apparent  to  us  in 
the  present  state  of  the  record,  and  if  this  evidence  were 
offered  for  that  purpose,  the  court  should  have  been  notified 
of  it  at  the  time  the  offer  was  made. 

Counsel  for  the  appellant  argued  upon  the  trial  before  us 
that  the  statement  of  account  sent  by  the  defendant  to  the 
plaintiff  on  the  6th  day  of  March,  1889,  not  having  been 
objected  to  by  the  plaintiff  within  a  reasonable  time,  became 
a  stated  account,  and  that  the  rights  and  liabilities  of  the 
parties  are  to  be  determined  by  what  is  therein  contained. 
We  have  several  times  lately  had  occasion  to  consider  what 
is  a  stated  account,  and  its  effect  upon  the  rights  of  the  par- 
ties, and  we  adhere  to  what  has  been  decided  on  that  subject. 
But  the  same  has  no  applicability  to  this  record,  for  the 
reason  that  there  is  no  issue  in  the  pleadings  in  relation  to 
such  account  We  could  not,  therefore,  give  this  statement 
the  effect  of  a  stated  account  if  the  facts  otherwise  justified 
or  required  it,  for  the  reason  that  neither  party  has  set  it  up 
in  the  pleadings  pr  relied  upon  it  as  a  cause  of  action  or 
defense. 

Our  examination  leads  to  the  conclusion  that  the  judgment 
appealed  from  must  be  affirmed^  and  it  is  so  ordered. 
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Plaintiff  appeals.    Reversed. 

G  W.  FuUon,  for  Appellant. 

F.  D.  WirUorij  for  Respondent. 

Bean,  J. — This  is  a  suit  to  enforce  specific  performance 
of  a  contract  to  convey  real  estate.    The  complaint  was  filed 

on  the  31st  of  December,  1889,  and  on  the day  of , 

1890,  the  issues  being  joined,  the  cause  was  referred  for  the 
purpose  of  taking  testimony.  The  complaint  avers  that  on 
the  21st  day  of  August,  1889,  the  defendants,  for  and  in  con- 
sideration of  the  sum  of  one  dollar,  executed  and  delivered 
to  plaintiff  their  agreement  in  writing  wherein  they  coven- 
anted and  agreed  to  sell  and  convey  to  plaintiff  block  23  in 
the  town  of  Williamsport,  upon  the  payment  to  them  by 
plaintiff  of  the  sum  of  $200  within  ninety  days  thereafter; 
that  on  November  16, 1889,  plaintiff  tendered  to  defendants 
the  sum  of  $200,  and  demanded  the  conveyance  of  said  land 
in  accordance  with  said  contract,  but  they  refused  to  accept 
the  money  or  make  the  conveyance.  The  answer  denies 
that  the  contract  was  made  on  the  21st  day  of  August,  1889, 
or  upon  any  other  date  or  time  mentioned  in  the  complaint, 
or  that  the  tender  was  made  on  the  16th  day  of  November, 
1889,  or  upon  any  other  day  or  time  set  forth  in  the  com- 
plaint. Plaintiff  offered  in  evidence  before  the  referee  a 
contract  in  writing  executed  by  defendants,  which  is  the 
same  as  alleged  in  the  complaint,  except  that  it  is  dated 
June  20, 1889,  and  is  in  favor  of  J.  J.  Stokes  &  Co.  An 
objection  was  made  to  the  admission  of  this  contract  in 
evidence,  because  it  was  immaterial,  irrelevant  and  incom- 
petent. From  the  evidence  it  appears  that  at  the  time  the 
complaint  was  drawn,  the  contract  was  misplaced,  and  hence 
the  mistake;  but  before  the  taking  of  testimony  was  begun, 
it  was  found  and  a  copy  delivered  to  defendant's  attorney. 
The  evidence  also  shows  that  at  the  time  the  contract  was 
made,  plaintiff  was  doing  business  under  the  name  of  J.  J. 
Stokes  &  Co.,  and  that  the  tender  was  made  on  the  18th  day 
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of  September,  1889,  in  place  of  November  16th,  as  alleged 
in  the  complaint  When  the  cause  came  on  for  trial  in  the 
court  below,  plaintiff  asked  leave  to  amend  his  complaint  by 
conforming  it  to  the  facts  proved ;  but  his  application  was 
denied,  and  the  complaint  dismissed  on  the  ground  that 
there  was  a  material  variance  between  the  contract  alleged 
in  the  complaint  and  the  proof.  The  complaint  does  not 
aver  the  contract  in  extensoy  but  according  to  its  legal  effect. 
The  variance  claimed  is  that  the  contract  offered  in  evidence 
is  in  favor  of  J,  J.  Stokes  &  Co.  in  place  of  J.  J.  Stokes  as 
alleged,  and  is  dated  June  20, 1889,  in  place  of  the  21st  day 
of  August  of  the  same  year.  It  is  argued  for  the  respondent 
that  this  variance  is  fatal  and  the  contract  should  not  be 
admitted  in  evidence.  If  the  statute  of  this  state  has  not 
changed  the  rule  which  is  to  govern  in  this  case,  the  objec- 
tion is  well  taken  and  the  court  below  was  clearly  right  in 
holding  that  there  was  a  fatal  variance. 

The  authorities  are  uniform  to  the  effect  that  where  a 
writing  is  the  foundation  of  a  suit  or  action,  the  description 
thereof  contained  in  the  complaint  must  be  proved  as  laid, 
and  where  the  instrument  offered  in  evidence  varies  from 
the  one  pleaded,  this  variance  renders  it  inadmissible,  unless 
the  rule  has  been  changed  by  statute.  Many  of  these  author- 
ities were  cited  by  respondent's  attorney  on  the  argument. 
The  statute  of  this  state,  however,  contains  provisions  on 
the  subject  of  variance  applicable  to  all  actions,  and  if  they 
establish  a  different  rule  from  the  one  recognized  in  the 
cases  relied  on  by  respondent,  we  are  bound  to  apply  it. 

It  is  provided  in  the  first  place  that  no  variance  between 
the  allegations  and  proof  shall  be  deemed  material  unless 
it  has  actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  on  the  merits;  and  w^hen- 
ever  it  shall  be  alleged  that  a  party  has  been  so  misled,  that 
fact  shall  be  proved  to  the  satisfaction  of  the  court,  and  in 
what  respect  he  has  been  misled;  and  thereupon  the  court 
may  order  the  pleadings  to  be  amended  upon  such  terms  as 
shall  be  just.    (Hiirs  Code,  §  96.)    It  will  be  observed  that 
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it  is  not  left  to  the  judgment  of  the  court  whether  in  a  given 
instance  the  variance  was  calculated  to  mislead,  but  that 
fact  must  be  proved  to  the  satisfaction  of  the  court  Where 
the  variance  is  not  material,  as  above  provided,  that  is, 
where  the  party  has  not  proved  that  he  has  been  misled, 
the  court  may  either  direct  the  fact  to  be  found  according 
to  the  evidence,  or  may  order  an  immediate  amendment 
without  costs.  (Hiirs  Code,  §  97.)  But  where  the  allega- 
tion is  uproved,  not  in  some  particular  or  particulars  only, 
but  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed 
a  variance,  but  a  failure  of  proof.  (HilPs  Code,  §  98.)  These 
provisions  have  materially  changed  the  rule  of  evidence, 
and  it  does  not  now  depend  upon  the  incoherence  of  the 
two  statements  upon  their  face,  but  upon  proof  aiiunde,  as 
to  whether  the  party  has  been  misled  to  his  prejudice  by 
the  incorrect  statement.  In  this  case,  the  defendants  did 
not  oflfer  any  proof  of  the  character  required,  nor  did  they 
claim  that  they  had  been  in  any  way  misled.  In  fact,  from 
the  record  it  affirmatively  appears  that  they  had  full  knowl- 
edge of  the  contract  plaintiff  was  relying  on  before  any 
testimony  was  taken  in  the  case  whatever,  and  were  fur- 
nished with  a  copy  thereof.  They  both  testified  as  witnesses, 
but  did  not  undertake  to  deny  the  execution  of  the  contract 
or  make  any  defense  thereto,  except  that  the  tender  was  not 
made  within  the  ninety  days  specified  in  the  contract.  They 
contented  themselves  by  relying  upon  their  objection  to  the 
admission  of  the  contract  in  evidence,  claiming  that  the 
contract  alleged  in  the  complaint  is  different  from  that 
ofl*ered,  and  hence  insisting  that  the  proof  was  not  within 
the  issue.  If,  then,  the  discrepancy  in  the  contract  alleged 
and  the  one  offered  in  evidence  was  a  variance  as  defined 
by  the  provisions  of  the  statute  above  cited,  it  should  have 
been  regarded  as  immaterial,  and  the  only  question  here  is, 
whether  it  was  a  fault  of  that  kind  or  a  failure  of  proof  as 
defined  in  section  98.  That  it  was  an  immaterial  variance 
under  the  statute  of  this  state,  we  think  does  not  admit  of 
serious  question,    (JDodd  v.  Denny,  6  Or.  156;  Henderson  v. 
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Morris,  5  Or.  27;  1  Rumsey's  Prac.  §  540;  Oatftn  v.  Gurder,  11 
N.  Y.  368,  62  Am.  Dec.  113;  Place  v.  JUinaier,  65  N.  Y.  89; 
Johnston  H.  Co.  v.  Clark,  30  Minn.  308 ;  Kopplekom  v.  Huffman, 
12  Neb.  95.)  In  general  terms,  the  scope  and  meaning  of  the 
allegations  in  the  complaint  are  that  defendants  agreed  in  writ- 
ing to  sell  and  convey  by  warranty  deed  to  plaintiff  block  22  in 
Williamsport  within  ninety  days  from  the  date  of  the  con- 
tract on  the  payment  to  them  by  him  of  the  sum  of  $200; 
that  he  tendered  the  money  within  the  time  specified  in  the 
contract,  but  defendants  have  refused  to  convey  the  land 
to  him  according  to  agreement.  The  contract  offered  in 
evidence  is  the  same  in  terms  as  the  one  the  legal  effect  of 
which  is  averred  in  the  complaint.  The  property,  the  con- 
sideration, the  terms  of  contract,  the  time  of  payment,  and 
the  parties  are  the  same,  and  the  only  difference  is  the  date, 
and  that  the  contract  is  in  favor  of  J.  J.  Stokes  <fe  Co.,  who 
is  really  the  plaintiff.  This  is  a  variance  in  some  particu- 
lars only,  and  not  in  the  entire  scope  and  meaning  of  the 
complaint.  If  defendants  were  in  any  way  misled  by  the 
discrepancy  between  the  allegations  and  proof,  they  should 
have  made  that  fact  appear  to  the  court,  and  not  having 
done  so,  the  variance  must  be  considered  immaterial,  and 
the  facts  found  according  to  the  evidence. 

It  was  said  by  counsel  for  respondent  on  the  hearing  that 
the  evidence  did  not  show  that  the  tender  was  made  by 
plaintiff  within  the  time  provided  in  the  contract.  We 
have  examined  the  testimony  on  this  question,  and  if  it  be 
conceded  that  time  is  of  the  essence  of  the  contract,  we 
think  the  plaintiff  has  shown  by  a  decided  preponderance 
of  the  evidence  that  the  tender  wtis  made  within  the  ninety 
days  provided  in  the  contract. 

The  decree  of  the  court  below  will  therefore  be  reversed, 
and  a  decree  entered  here  as  prayed  for  in  the  complaint. 
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PKAcncB— Trial  by  the  Coubt—Findings.—  In  the  trial  of  an  action  by  the  court 
without  the  intervention  of  a  tury,  there  must  be  findings  of  fact  sufficient  to 
sustain  the  Judgment.  All  of  the  material  issues  made  by  the  pleadings  should 
be  passed  upon.  McFadden  y.  Friendly,  9  Or.  222,  so  far  as  it  states  a  different  rule, 
is  oyerruled. 

Washington  county:  Frank  J.  Taylor,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  an  action  commenced  before  a  justice  of  the  peace 
of  Washington  county  to  recover  a  tax  of  $10.30.  The 
grounds  upon  which  plaintiff  seeks  a  recovery  are  stated  in 
its  complaint,  substantially  as  follows:  That  plaintiff  has 
been  and  is  now  a  drainage  district,  duly  organized  and 
existing  under  the  laws  of  Oregon  providing  for  the  drain- 
age of  lands  in  Washington  county,  Oregon,  said  drainage 
district  being  organized  for  the  purpose  of  clearing  Dairy 
creek  and  Lousignot  lake,  in  said  county  and  state,  of  drift- 
wood and  other  obstructions  to  the  full  flowage  of  water  in 
the  channels  of  said  streams;  that  the  defendant  is  and  was 
during  the  year  1889  the  owner  of  sixty-three  acres  of  land 
lying  within  the  boundaries  of  said  drainage  district  and 
being  subject  to  overflow,  and  of  the  assessed  value  of  $588; 
that  during  the  year  1887  the  supervisor  of  drainage  of  said 
district  performed  certain  labor  and  expended  moneys  in 
hiring  labor  in  clearing  the  obstructions  as  aforesaid  from 
the  channels  of  said  streams,  and  charged  up  the  cost  of  such 
work  to  said  district  and  the  lands  lying  therein,  and  said 
charges  are  made  in  proportion  to  the  assessed  value  of  said 
lands,  to  wit.  If  cents  on  the  dollar  on  the  assessed  value  of 
said  lands;  that  the  amount  so  charged  against  the  lands 
of  the  defendant  herein  was  $10.30,  and  that  said  supervisor 
of  drainage  duly  reported  his  proceedings  as  such,  including 
the  charge  against  the  lands  of  defendant,  to  the  regular 
meeting  of  the  land-owners  of  said  district  held  March  5, 
1888,  and  said  charges  were  approved  and  found  to  be  cor- 
rect by  said  meeting;  that  a  copy  of  said  supervisor's  report 
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and  a  synopsis  of  the  proceedings  of  said  meeting  were 
thereafter  duly  filed  with  the  clerk  of  the  county  court  of 
the  aforesaid  county  by  the  secretary  of  said  drainage  dis- 
trict; that  the  defendant  has  not  paid  said  sum  so  charged, 
nor  any  part  thereof,  and  there  is  now  due  and  owing  from 
the  defendant  to  the  plaintiff  the  said  sum  of  $10.30,  for 
which  plaintiff  prays  judgment,  etc.  The  defendant  de- 
murred to  the  complaint  on  the  ground  that  it  did  not  state 
facts  suflScient  to  constitute  a  cause  of  action,  and  for  the 
further  reason  that  the  plaintiff  had  not  legal  capacity  to 
sue,  which  being  overruled,  the  defendant  answered,  deny- 
ing each  material  allegation  of  the  complaint.  The  defend- 
ant had  judgment  before  the  justice,  from  which  plaintiff 
appealed  to  the  circuit  court;  and  upon  a  trial  in  that  court 
the  defendant  again  had  judgment,  from  which  this  appeal 
is  taken. 

8.  B,  Huston,  and  C.  H.  Careys  for  Appellant 

Thomas  H.  Tongue^  for  Respondent. 

Strahan,  C.  J. — There  is  no  bill  of  exceptions  in  this 
case,  and  therefore  the  main  questions  argued  upon  the  trial 
we  are  not  permitted  to  examine  because  the  same  are  not 
presented  by  the  record.  The  only  question  that  is  pre- 
sented by  the  judgment  roll  is  the  sufficiency  of  the  findings 
of  fact  to  support  the  judgment.  The  findings  of  fact  are 
as  follows:  "The  court  now  finds  that  the  allegations  of  the 
complaint  are  not  sustained;  that  said  drainage  district  is 
not  legally  organized;  that  said  alleged  tax  has  not  been 
legally  levied,  and  as  conclusions  of  law  the  court  finds  that 
the  defendant  is  entitled  to  judgment  against  the  plaintiff," 
etc.  Section  219,  Hill's  Code,  provides:  "Upon  the  trial  of 
an  issue  of  fact  by  the  court,  its  decision  shall  be  given  in 
writing  and  filed  with  the  clerk  during  the  term  or  within 
twenty  days  thereafter.  The  decision  shall  state  the  facts 
found  and  the  conclusion  of  law  separately  without  argument 
or  reason  therefor."  *  *  *  ^^(j  section  220  says  such 
findings  shall  be  deemed  a  verdict.  The  object  of  this  statute 
was  to  enable  the  parties  to  have  placed  upon  the  record  the 
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facts  upon  which  the  right  litigated  depends  as  well  as  the 
conclusion  of  law,  separately  stated,  which  the  court  drew 
from  the  facts  found.  The  facts  found  are  conclusive  upon 
the  appellate  court,  but  the  conclusions  of  law  are  reviewable 
here  on  appeal.  So  that  we  conclude,  the  purpose  of  this 
statute  is  to  aid  or  enable  the  parties  to  have  the  questions 
of  law  arising  upon  the  facts  found  reviewed  and  re-exam- 
ined in  an  easy  and  expeditious  manner.  If  there  is  no 
question  as  to  the  admissibility  of  evidence,  a  bill  of  excep- 
tions may  in  many  cases  be  entirely  dispensed  with.  Of 
course,  if  questions  arise  upon  the  trial  and  exceptions  are 
taken,  and  the  findings  either  of  law  or  fact  cannot  properly 
show  what  rulings  the  court  made  thereon,  the  same  can 
only  be  reviewed  on  bill  of  exceptions  as  in  an  ordinary 
jury  trial.  This  statute  received  a  construction  in  this  court 
in  Fink  v.  Canyon  Road  Co.  5  Or.  301,  and  the  views  here 
presented  are  in  strict  harmony  with  that  construction.  It 
was  said  in  that  case:  "Where  a  cause  is  tried  by  the  court 
without  the  intervention  of  a  jury,  there  must  be  findings  of 
fact  sufficient  to  sustain  the  judgment.  All  the  material 
issues  should  be  passed  upon.  It  is  needless  to  cite  author- 
ities upon  points  so  obviously  clear  and  so  thoroughly 
settled."  The  citation  of  this  case  would  seem  to  be  all  that 
is  necessary  were  it  not  that  McFadden  v.  Friendly,  9  Or.  222, 
seems  to  state  a  contrary  doctrine.  It  is  said  in  the  head- 
note  to  that  case  that  "a  finding  of  fact  in  a  trial  court, 
which  shows  that  a  cause  of  action  set  up  in  the  complaint 
had  been  made  out  and  that  the  defense  set  up  in  the  answer 
is  untrue,  is  sufficient."  This  case  seems  to  state  a  different 
rule  from  that  of  Fink  v.  Canyon  Road  Co.,  supra.  There 
can  be  no  doubt  that  the  safer  and  better  rule  of  practice  is 
that  announced  in  Fink  v.  Canyon  Road  Co.,  svpra.  These 
findings  take  the  place  of  a  special  verdict,  and  such  verdict 
must  find  facts  sufficient  to  support  the  judgment.  (Sisson 
V.  Barrett,  2  Comst.  406;  Casey  v.  Dwyre,  15  Hun,  153.)  And 
the  rule  is  distinctly  stated  in  N.  P.  R.  R.  Co.  v.  Reynolds,  50 
Cal.  90,  that  when  the  facts  are  found,  it  must  affirmatively 


538  Rowland  v.  McCown  et  ai*.  [Sup.  C5t 


Statement  of  facta. 


appear  that  they  support  the  judgment.  So  in  Campbell  v. 
Buckniarif  49  Cal.  862,  it  was  held  under  the  code  of  that  state 
that  where  findings  of  fact  are  made,  the  court  must  find  on 
all  the  material  issues  made  by  the  pleadings.  And  in  Dowd 
V.  Clarke,  61  Cal.  262,  it  was  held  that  a  judgment  could  not 
stand  unless  there  were  full  findings  which  respond  to  all  the 
material  issues  made  by  the  pleadings.  And  Waison  v.  Cornell, 
62  Cal.  91 ;  Roeding  v.  Perasao,  62  Cal.  515,  and  Paulson  v. 
Nunan,  64  Cal.  290,  are  to  the  same  effect.  McFadden  v. 
Friendly,  supra,  so  far  as  the  same  conflicts  with  this  opinion, 
must  be  regarded  as  no  longer  authority. 

The  findings  in  this  case  do  not  in  any  particular  conform 
to  the  requirements  of  the  Code,  and  leave  us  no  alternative 
but  to  reverse  the  judgment  and  award  a  new  trial. 


I  do  5:38 

83    568 

2d«  853-  '  [Filed  April  80, 189L] 

^''  L.  L.  ROWLAND  t;.  C.  W.  McCOWN  et  ai. 

ExBCTMJENT— Eyidsncs— MAP.->In  an  action  of  ejectment,  a  map  or  diagram  of  tb» 
premises  In  controversy,  made  by  a  competent  surveyor  who  had  surveyed  the  prem- 
ises, Is  competent  evidence.    It  Is  explanatory  of  the  survey  of  the  premises. 

Pkkd— SuHVBY— Paboi.  Evidsncb.  —  A.  deed  which  does  not  refer  to  a  particalar  snr- 
vey,  and  which  Is  unambiguous  in  Its  terms,  cannot  be  enlarged,  or  In  any  manner 
modified  by  the  Introduction  of  parol  evidence  tending  to  prove  that  one  of  the 
parties  to  it  understood  its  descriptive  words  to  have  reference  to  a  particular  private 
survey. 

INSTKUCT IONS— Abstract  Propositions— Rrpusai.  Not  Error.  — It  ts  not  error  la 
the  trial  court  to  refuse  to  give  Instructions  which  are  inapplicable  to  the  case  made 
by  the  pleadings  or  to  the  facts  disclosed  by  the  evidence,  though  correct  as  abstract 
propositions  of  law. 

IM8TK17CTIONS  — Statutr  OF  LIMITATIONS.  —  In  an  action  of  ejectment  It  Is  not  error  to 
refuse  an  Instruction  asked  by  the  defendant  In  relation  to  the  statute  of  limitations 
where  there  is  no  evidence  before  the  Jury  tending  to  prove  that  the  possession  of  the 
defendant  had  been  adverse  to  the  true  owner  for  at  least  ten  years. 

Marion  county:    R.  P.  Boise,  Judge. 

Defendants  appeal.    AflBrmed. 

This  is  an  action  of  ejectment  to  recover  two  small  par- 
cels of  real  estate  situated  in  Marion  county,  Oregon,  in 
which  it  is  alleged  that  the  plaintiff  owns  an  undivided 
interest  as  a  tenant  in  common  with  certain  others  who  are 
named  in  the  complaint.  The  complaint  is  in  the  usual 
form  in  such  cases.    The  answer  denies  the  allegations  of  the 


Apr.  1891.]        Rowland  v.  McCown  kt  al.  539 

statement  oi  flustk 

complaint  specifically  and  then  pleads  title  in  the  defendant 
C.  W.  McCown  as  to  each  parcel.  The  answer  further  alleges 
as  a  separate  defense:  That  twenty-two  years  ago  said  lands 
were  surveyed  by  the  deputy  United  States  surveyor,  John 
W.  Meldrum,  while  acting  in  his  oflBcial  capacity  as  such 
surveyor,  and  that  at  the  time  said  survey  was  made  said 
deputy  surveyor  at  the  request  of  the  parties  then  owning 
said  lands  made  a  survey  of  various  tracts,  and  among  them, 
at  the  special  instance  and  request  of  C.  McCown  and  Josiah 
Franklin,  said  John  W.  Meldrum,  as  such  oflBcer,  made  an 
actual  survey  of  the  lands  in  question  and  established  the 
center  of  section  7,  township  7  south,  range  two  east,  at  the 
point  claimed  and  owned  by  the  defendant  C.  W.  McCown 
and  said  lands  above  described,  and  the  whole  thereof  were 
fenced  by  the  said  defendant  C.  W.  McCown  when  he  became 
the  purchaser  thereof,  and  the  greater  part  of  the  same  has 
been  under  fence  ever  since  said  time,  and  has  always  been 
claimed  and  owned  by  the  defendant  C.  W.  McCown  and  his 
grantors  ever  since,  and  in  all  transfers  said  center  corner  of 
said  section,  as  established  by  said  John  W.  Meldrum,  was 
and  is  the  legal  monument  which  has  been  known  and  used 
by  all  parties  as  the  center  of  said  section  of  said  township, 
and  all  parties  interested  have  conformed  thereto  without 
question  up  to  the  time  of  the  commencement  of  this  action. 
Then  follows  a  separate  defense  of  the  statute  of  limitations. 
The  reply  denies  the  new  matter  in  the  answer.  Both 
parties  claim  to  deraign  title  from  one  Laban  Maulding. 
The  plaintiff's  deeds  from  Maulding  are  dated  April  and 
May,  1887,  and  convey  the  land  by  legal  subdivisions,  being 
"the  N.  E.  i  of  the  N.  W.  i,  and  the  S.  E.  i  of  the  N.  W.  i, 
and  the  N.  J  of  the  N.  E.  i  of  section  7,  T.  7  S.,  R.  2  E.,  of 
Willamette  meridian  and  in  Marion  county,  state  of  Oregon." 
The  defendant  claims  under  a  deed  from  Maulding,  dated 
February,  1884,  in  which  the  land  conveyed  is  described  as 
follows:  "Commencing  in  the  center  of  section  7,  township 
7  S.,  R.  2  E.,  W.  M.,  county  of  Marion,  state  of  Oregon,  run- 
ning thence  east  240  rods;  thence  north  80  rods;   thence 
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west  240  rods;  thence  south  80  rods,  to  the  place  of  begin- 
ning, containing  120  acres/'  Other  £acts  appear  in  the 
opinion. 

W.  H.  Holmes,  for  Appellant 

S.  T.  Richardsony  and  Tilmon  Ford,  for  Respondents. 

Strahan,  C.  J. — The  points  argued  on  the  appeal  will  be 
noticed  in  the  order  in  which  they  were  presented. 

A  map  of  section  7,  drawn  by  two  surveyors  and  testified 
to  by  them  to  be  correct,  was  used  upon  the  trial  before  the 
jury  without  objection;  but  before  the  plaintiflF  closed  his 
case,  this  map  was  offered  in  evidence  and  allowed  by  the 
court,  to  which  an  exception  was  taken.  Counsel  for  appel- 
lant argue  in  their  brief:  "A  diagram  or  map  would  be  a 
continual  or  constant  witness  always  in  the  presence  of  the 
jury.  It  is  the  testimony  of  the  witnesses  that  is  the  evidence, 
and  that  alone;  you  cannot  manufacture  evidence  by  giving 
a  diagram  or  picture  of  anything;  it  can  be  referred  to  only 
for  the  purpose  of  demonstration."  This  reasoning  is  not 
supported  by  authority.  On  the  contrary,  the  rule  con- 
stantly observed  in  practice  in  this  state,  as  well  as  the  one 
more  in  consonance  with  reason,  is  the  other  way.  It  was 
held  in  Hoey  v.  Farman,  1  Pa.  St.  295,  44  Am.  Dec.  J 29,  that 
the  draft  of  a  survey,  proved  to  be  correct,  is  admissible  in  evi- 
dence, as  explanatory  of  what  the  surveyor  testified  he  had  done 
in  making  the  survey.  The  following  cases  authorize  the  intro- 
duction of  maps  and  diagrams  in  evidence:  Stouter  v.  Manhat- 
tan Ry.  Co.  6  N.  Y.  Sup.  163;  Goodtdn  v.  McOabe,  75  Cat. 
584;  Tillotson  v.  Prichard,  60  Vt.  94,  6  Am.  St.  Rep.  95;  Ar- 
mendaiz  v.  Stillman,  67  Tex.  458 ;  Archer  v.  New  York  &  E.  R.  R. 
Co.  106  N.  Y.  589;  Brown  v.  OalLsburg  P.  B.  &  T.  Co.  132  111. 
648.  In  the  two  following  cases  photographs  of  the  locus  in  quo 
were  admitted  in  evidence:  Dyson  v.  R.  R.  Co.  57  Conn.  9, 14 
Am.  St.  Rep.  82;  Archer  v.  R.  R.  Co.  106  N.  Y.  589. 

The  next  error  assigned  is  the  refusal  of  the  court  to  give 
instructions  numbered  1,  2,  and  3,  asked  by  the  appellant. 
The  first  instruction    refused   is   as   follows:   ''In   this  case 
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there  is  some  testimony  tending  to  show  that  something  over 
twenty-two  years  ago  Mr.  Meldrum,  at  the  instance  of  inter- 
ested parties,  run  a  line  and  established  what  he  represented 
to  be  the  center  of  section  7,  T.  7  S.,  R  2  E.,  which  is  the 
section  in  which  the  land  in  controversy  is  situated.  There 
is  some  testimony  tending  to  show  that  when  the  defendant 
purchased  his  land,  part  of  which  is  the  subject  of  this  con- 
troversy, from  Mr.  Maulding,  he  purchased  with  reference 
to  the  said  center  as  established  by  Meldrum,  making  that 
the  initial  point  intended  by  his  deed.  I  instruct  you,  if 
you  find  from  the  evidence  that  if  said  Maulding  sold  said 
land  to  the  defendant  with  reference  to  said  line  as  run  by 
Meldrum  to  the  terminus  of  the  same  in  the  center  of  the 
section,  and  put  him  in  possession  of  the  said  land  so  sold 
and  allotted  to  him  by  measurement,  then  the  plaintifi*  can- 
not recover."  There  is  not  a  syllable  in  Maulding's  deed  in 
reference  to  the  Meldrum  survey.  On  the  contrary,  the  initial 
point  mentioned  in  the  deed  is  the  center  of  the  sectioii, 
without  reference  to  Meldrum's  survey.  If  appellant's  con- 
tention were  to  be  sustained,  the  effect  would  be  to  introduce 
additional  words  in  the  descriptive  part  of  the  deed  by  parol 
evidence,  which  would  necessarily  give  it  a  different  effect 
from  what  the  language  actually  used  could  have,  and  dif- 
ferent from  what  the  maker  says  he  intended.  This  would 
clearly  be  inadmissible  where  there  is  no  mistake  or  imper- 
fection in  the  deed  alleged  in  the  pleadings.  A  question  was 
suggested  on  the  argument  whether  or  not  there  is  enough 
shown  in  the  evidence  to  bring  the  case  within  the  principle 
of  the  dictum  in  Spaur  v.  McBee,  19  Or.  76;  but  a  careful 
examination  of  the  pleadings  and  evidence  satisfies  us  that 
question  is  not  presented.  If  the  defendants  had  relied  upon 
an  equitable  title  created  by  a  mistake  in  the  description  in 
his  deed,  since  the  amendment  of  the  statute  referred  to  in 
Spaur  V.  McBec,  mpra,  we  must  have  allowed  that  defense  to 
have  prevailed  if  the  jury,  under  proper  instructions,  had 
been  of  the  opinion  that  it  was  made  out  by  the  evidence. 
But  that  is  not  the  defense  relied  upon  here.    The  appellaut'd 
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line  of  defense  is,  that  he  has  a  legal  title,  which  can  be 
made  to  appear  by  proving  the  Meldrum  survey,  and  then 
supplementing  that  by  parol  evidence  that  the  deed  was 
executed  with  reference  to  that  survey.  Under  the  view  we 
take  of  this  case,  the  court  did  not  err  in  refusing  to  give 
this  instruction. 

The  second  instruction,  which  was  refused  by  the  court, 
is  as  follows:  "Under  the  law  applicable  to  cases  of  this 
kind,  a  grantee  cannot  be  put  in  a  better  condition  than  his 
grantor  was  at  the  time  of  executing  the  grant,  and  if 
Maulding  sold  the  land  in  controversy  by  warranty  deed  to 
the  defendant  and  put  defendant  in  possession  of  the  same 
and  described  it  by  metes  and  bounds  in  the  deeds,  then  and 
thereafter  Maulding  had  nothing  in  said  land  to  convey  and 
the  plaintiff  took  nothing  by  operation  of  any  deed  which 
he  received  from  Maulding  purporting  to  convey  the  same 
lands  which  he  bad  subsequently  [previously]  deeded  to  the 
defendant.  And  I  leave  it  to  you  to  say  whether  as  a  matter 
of  fact  Maulding  did  deed  by  prior  conveyance  the  land  in 
controversy  to  the  defendant."  This  instruction  was  inap- 
plicable to  the  case  made  by  the  defendant's  pleadings; 
besides,  it  is  not  universally  true.  A  grantee  who  takes 
under  a  warranty  deed  and  for  a  valuable  consideration 
without  notice  of  any  latent  defect  in  his  title,  or  of  any 
outstanding  equity,  or  of  some  fraud  of  his  grantor,  is  always 
in  a  better  position  than  his  grantor.  In  such  case  he  takes 
the  estate  discharged  of  the  equity  with  which  it  was  encum- 
bered in  the  hands  of  his  grantor.  Whether  the  plaintiff 
stood  in  such  relation  to  the  property,  we  cannot  inquire 
because  the  question  is  not  before  us.  And  for  that  reason 
tbe  instruction  was  inapplicable  and  was  properly  refused. 

The  third  instruction  which  was  asked  by  counsel  and 
refused  by  the  court  is  as  follows:  "I  instruct  you  that  if 
tlie  lands  in  controversy  were  intended  to  be  conveyed,  and 
were  conveyed,  by  said  Maulding  to  the  defendant  by  a  prior 
conveyance,  and  you  find  from  the  testimony  that  the  defend- 
ant and  Maulding,  who  was  his  grantor,  was  in  the  peace- 
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able  occupation  of  the  particular  premises  in  controversy  for 
a  period  of  ten  years  or  more  prior  to  the  commencement  of 
this  suit,  then  the  plaintiff  is  barred  by  the  statute  of  lim- 
itations, and  you  should  return  a  verdict  in  favor  of  the 
defendant."  There  is  much  confusion  in  this  instruction. 
By  the  first  part  of  it  the  appellant  apparently  wished  to 
submit  to  the  jury  the  legal  effect  of  Maulding's  deed.  If 
the  lands  in  controversy  were  conveyed  by  Maulding  by 
prior  conveyance,  the  plaintiff  could  not  recover  without 
any  regard  whatever  to  the  statute  of  limitations.  On  the 
other  hand,  if  the  defendant  thought  that  his  possession  was 
protected  by  the  statute  of  limitations,  it  was  his  right  to 
ask  the  court  to  define  to  the  jury  what  would  constitute 
adverse  possession,  and  how  long  it  must  continue  to  bar  an 
entry.  Again,  if  the  appellant's  defense  rested  on  his  deed, 
he  had  the  right  and  it  would  have  been  the  duty  of  the 
court  to  have  declared  its  legal  effect,  and  the  jury  would 
have  been  bound  by  that  declaration.  The  instruction 
under  consideration  did  neither,  and  we  think  was  properly 
refused.  It  is  proper  to  add  that  it  was  properly  refused  for 
another  reason.  The  defendant's  possession  was  only  seven 
years,  and  he  was  not  in  privity  with  any  other  person  who 
had  held  adversely  to  the  true  owner  for  the  other  requisite 
three  years  to  complete  the  statutory  bar.  If,  therefore,  the 
instruction  under  consideration  had  stated  a  correct  proposi- 
tion of  law,  in  a  proper  case,  it  was  inapplicable  to  the  facts 
of  this  case.  These  conclusions  are  reached  with  the  less 
hesitancy  for  the  reason  that  it  seems  to  be  tacitly  conceded 
that  if  the  calls  in  defendant's  deed  are  followed,  he  is 
without  title  to  the  land  in  controversy.  On  the  other  hand, 
if  he  has  an  equitable  title,  the  result  of  this  litigation  will 
not  bar  it. 
Let  the  judgment  appealed  from  be  affirmed. 
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■fM^     SUNNYSIDE  LAND  CO.  v.  WILI 
~i'^\  RAILWAY  CO. 


§  ««      SUNNYSIDE  LAND  CO.  v.  WILLAMETTE   BRIDGE 


Breach  or  Contract— Cokplaint,  Sufficiemct  oy.  — Where  a  complaint  leta  np  a 
contract  and  alleges  a  breach  thereof,  a  demurrer,  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  ia  not  well  taken,  since 
plaintiff  is  entitled  to  nominal  damages  at  least. 

Plxadiko— Demurrer  to  Coaiplaint  Dobs  Not  Go  to  Rule  or  Baxagbs.  — If  the 
allegations  by  which  plaintiff  seeks  to  lay  down  the  rule  for  the  measure  of  his 
damages  are  insufficient  or  irrelevant,  the  defect  cannot  be  reached  by  demurrer, 
■o  long  as  the  other  parts  of  the  complalut  contain  a  sufficient  statement. 

Multnomah  county:  E.  D.  Shattuck,  Judge, 

Plaintiff  appeals.    Reversed. 

The  complaint  in  this  action  alleges  substantially  that  on 
March  24, 1888,  plaintiff,  being  the  owner  of  a  tract  of  land 
in  East  Portland,  known  as  Sunnyside,  entered  into  a  writ- 
ten contract  with  the  defendant  company  for  the  construc- 
tion, within  four  months  from  said  date,  and  the  operation 
for  thirty  years,  from  June  1, 1887,  of  a  street  railway  from 
the  foot  of  Morrison  street,  in  the  city  of  Portland,  to  said 
tract  of  land,  and  as  a  consideration  for  which,  plaintiff  was 
to  pay  to  said  defendant  the  sum  of  $10,000  and  furnish  the 
right  of  way  for  said  road;  that  by  the  terms  of  said  agree- 
ment, among  other  things  it  was  provided  that  defendant 
should  cause  cars  to  be  run  over  said  railroad,  each  and 
every  day,  from  6  o'clock  A.  M.  until  8  o'clock  P.  M.,  so  that 
a  car  shall  pass  every  point  on  said  railroad  every  fifteen 
minutes  in  each  direction,  and  between  the  hours  of  8  o'clock 
P.  M.  and  11  o'clock  P.  M.  cars  shall  pass  every  thirty  min- 
utes in  each  direction,  and  that  it  should  not  charge  for 
transporting  passengers  on  said  line  more  than  five  cents  for 
each  passenger  going  in  one  general  direction,  and  that  no 
further  fare  shall  be  charged  or  compensation  demanded  for 
transporting  such  passengers  across  the  Willamette  river. 
By  said  agreement  it  \yas  further  provided  that  "for  the  due 
and  faithful  performance  of  the  conditions  of  this  agree- 
ment, on  the  part  of  each  of  the  parties  hereto,  they  respect- 
ively bind  themselves,  each  to  the  other,  in  the  sum  of  ten 
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thousand  dollars,  to  be  paid  to  the  failing  party";  that 
plaintiff  has  duly  performed  all  the  conditions  of  said  con- 
tract on  its  part;  that  the  object  of  plaintiff  in  securing  the 
railway  services  contracted  for  in  said  agreement  was  to  ren- 
der said  tract  of  land  desirable  for  residence  purposes  and 
make  it  more  valuable  and  salable,  all  of  which  defendant 
well  knew;  that  defendant  entered  upon  the  performance  of 
the  contract  on  its  part,  but  has  failed  and  neglected  to  per- 
form the  same,  in  that  it  does  not  cause  cars  to  be  run  over 
said  railway  in  each  direction  oftener  than  every  thirty  min- 
utes between  the  hours  of  six  o'clock  in  the  morning  and 
eight  o'clock  in  the  afternoon,  nor  oftener  than  every  sixty 
minutes  between  eight  and  eleven  o'clock  P.  M.,  nor  does  it 
transport  passengers  on  said  line  at  the  rate  of  five  cents  for 
each  passenger  while  going  in  one  direction,  but  has  repeat- 
edly charged  passengers  at  the  rate  of  ten  cents  for  such 
transportation ;  that  since  entering  into  said  contract,  plaintiff 
has  sold  one-half  of  its  tract  of  land  for  $160,000,  which  was 
all  that  could  be  obtained,  and  is  still  the  owner  of  the 
remaining  half,  which  is  of  the  value  of  $300,000;  that  if 
defendant  had  caused  the  cars  to  run  on  said  line,  as  pro- 
vided in  the  contract,  and  had  only  charged  the  fare  therein 
provided,  plaintiff  would  have  received  for  the  portion  of  its 
land  sold  the  sum  of  $170,000,  and  the  part  remaining  unsold 
would  be  worth  $310,000,  and  plaintiff's  land  would  have 
been  benefited  by  the  construction  and  operation  of  the  road 
in  the  manner  provided  in  the  contract  in  the  sum  of 
$20,000;  that  by  reason  of  the  failure  and  neglect  of  the 
said  defendant,  above  set  forth,  the  plaintiff  was  prevented 
from  selling  the  portion  of  its  land  which  has  been  sold,  for 
$170,000,  which  sum  would  have  been  the  market  value 
thereof,  and  is  now  prevented  from  selling  the  portion  of  its 
land  remaining  unsold  for  the  sum  of  $310,000,  which  would 
be  the  market  value  thereof,  and  plaintiff  is  thereby  and 
otherwise  damaged  in  the  sum  of  twenty  thousand  dollars. 

XX  Ok.— 8&. 
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A  demurrer  being  sustained  and  the  complaint  dismissed, 
plaintiff  appeals. 

J".  F.  Beach,  for  Appellant 

R  Malhry,  for  Respondent 

Bean,  J. — ^The  respondent's  counsel  contends  that  the 
items  going  to  make  up  plaintiff's  damages  are  so  specula- ' 
tive,  remote  and  uncertain  as  to  form  no  basis  for  damages 
in  this  case,  and  therefore  the  complaint  does  not  state  a 
cause  of  action.  If  we  concede  that  his  premises  are  correct, 
the  conclusion  drawn  by  him  does  not  follow.  The  com- 
plaint sets  out  a  contract  between  the  parties  and  avers  a 
breach  thereof  by  defendant  The  demurrer  admitting  the 
truth  of  the  complaint,  the  plaintiff  is  entitled  to  nominal 
damages  at  least,  and  this  is  suflScient  on  demurrer.  (1  Suth. 
Dam.  759.)  If  the  allegations  of  the  complaint,  in  which 
plaintiff  seeks  to  lay  down  the  rule  by  which  the  damages 
are  to  be  estimated,  are  insuflScient  or  irrelevant,  the  defect 
cannot  be  reached  by  demurrer,  so  long  as  the  other  parts  of 
the  complaint  contain  a  suflBcient  statement.  If  these  dam- 
ages are  sought  to  be  recovered  at  the  trial,  defendant 
may  then  object  to  the  evidence.  An  erroneous  claim  of 
damages  does  not  make  a  complaint  demurrable.  (1  Suth. 
Dam.  762;  Crowley  v.  Davidson,  10  Minn.  392;  Ldand  v. 
Tousey,  6  Hill,  328;  W,  U.  T.  Co.  v.  Hopkins,  49  Ind.  223.) 
The  allegation  of  damages  in  the  complaint  is,  "that  by 
reason  of  the  failure  and  neglect  of  the  said  defendant  above 
set  forth  (that  is,  the  failure  to  run  the  cars  and  carry  pas- 
sengers according  to  contract),  the  plaintiff  was  prevented 
from  selling  for  $170,000  the  portion  of  its  said  land  which 
has  been  sold,  which  sum  would  have  been  the  market  value 
thereof,  and  is  now  prevented  from  selling  the  portion  of  its 
land  remaining  unsold  for  the  sum  of  $310,000,  which  sum 
would  be  the  market  value  thereof,  and  plaintiff  is  thereby 
and  otherwise  damaged  in  the  sum  of  $20,000."  Omitting 
therefrom  the  portions  objected  to  by  defendant,  the  allega- 
tion would  read,  "that  by  reason  of  the  failure  and  negli^t 
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of  the  said  defendant  as  above  set  forth,  (that  is,  the  failure 
to  run  cars  and  carry  passengers  according  to  contract) 
plaintifiF  is  thereby  and  otherwise  damaged  in  the  sum  of 
$20,000,"  and  this  under  all  the  authorities  is  a  sufficient 
allegation  of  general  damages.  (Wianer  v.  Barbery  10  Or. 
342;  WUson  v.  Clark,  20  Minn.  367;  1  Suth.  Dam.  763.) 
Whether  the  demurrer  was  well  taken,  is  the  only  question 
before  us,  and  we  therefore  forbear  to  express  any  opinion 
upon  the  measure  of  damages,  a  question  to  which  the 
demurrer  does  not  extend. 

Judgment  of  the  court  below  is  therefore  reversed  and  the 
cause  remanded  with  directions  to  overrule  the  demurrer. 


[Filed  April  80,  UOL] 

G.  T.  HARDWICK  v.  STATE  INSURANCE  CO. 

IHSURABLE  INTEREST — PLEADING  —  EviDENcx.  —  A  contract  of  Insuiaiioe  1b  one  of 
Indemnity  only,  and  therefore  In  an  action  upon  such  a  contract  to  recoyer  for  a 
loi^s  arising  thereunder,  the  plaintiff  must  allege  and  prove  that  he  had  an  Iniurable 
interest  in  the  property  damaged  or  destroyed,  not  only  at  the  making  of  the  con- 
tract, but  also  at  the  time  of  the  loss. 

Dependent  Cove:«ants  — Performance  — Tender.  — Where  by  an  oral  contract  Ibr 
Insurance  it  was  agreed  that  upon  delivery  to  him  of  a  vnltten  policy  thereafter  to 
be  issued,  the  insured  should  pay  a  certain  amount  of  money  as  premium,  he  most 
allege  and  prove  payment  or  tender  of  the  premium  before  he  can  maintain  an 
action  for  recovery  of  a  loss  under  the  contract 

IirauRANCE  Agent  — Scope  op  authority.  — An  insurance  company  eitabllfihlng  a 
local  agency  is  a&  responsible  to  the  parties  with  whom  It  transacts  bnslneu  for  the 
acts  and  declarations  of  the  agent  within  the  scope  of  hii  real  or  apparent 
authority,  as  if  they  proceeded  directly  from  the  principaL 

Yamhill  county;   R.  P.  Boise,  Judge. 

Defendant  appeals.    Reversed. 

This  is  an  action  to  recover  the  sum  of  one  thousand  dol- 
lars on  a  preliminary  oral  contract  for  insurance  alleged  to 
have  been  made  by  defendant.  The  complaint  in  substance 
alleges  that  on  March  6,  1889,  defendant  executed  and 
delivered  to  plaintiff  its  certain  policy  by  which  it  agreed 
to  and  did  insure  against  loss  by  fire  for  the  term  of  thiw 
years  from  that  date  the  following  described  property,  to  wit: 
"On  plaintiff 's  dwelling  or  residence,  $700;  on  beds  and 
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bedding  while  in  said  house,  $200;  on  household  furniture 
in  said  house,  the  sum  of  $100";  that  at  the  time  of  the 
delivery  of  the  policy  the  plaintiff  paid  defendant  $5  in 
cash,  and  delivered  to  it  his  notes  for  the  balance  of  pre- 
mium to  be  paid  on  the  policy,  to  wit,  $25;  that  afterwards 
some  question  or  dispute  arose  in  regard  to  the  validity  of 
the  policy,  on  the  grounds  that  the  property  was  described 
as  a  dwelling-house  or  residence,  when  in  fact  it  was  a  hotel 
or  boarding-house;  that  the  dispute  was  finally  settled  as 
follows:  The  plaintiff  agreed,  through  the  agent  of  defend- 
ant at  Newberg,  Oregon,  viz:  N.  0.  Maris,  to  surrender  up 
the  said  policy  for  cancellation,  and  to  make  application 
through  said  agent  for  a  new  policy  for  the  term  of  one 
year,  and  to  pay  as  a  premium  thereon,  $44  in  addition  to 
the  $5  already  paid,  and  defendant  was  to  surrender  to 
plaintiff  the  notes  executed  by  him  for  cancellation;  that 
pursuant  to  said  agreement,  plaintiff  did  surrender  up  said 
policy,  and  on  the  20th  day  of  July,  1889,  made  an  appli- 
cation for  a  new  one,  which  was  received  and  agreed  to  by 
defendant's  agent  with  the  agreement  on  his  part  that  the 
new  policy  should  be  executed  and  delivered  as  soon  as 
could  conveniently  be  done,  and  the  additional  premium 
of  $44  should  be  paid  on  the  delivery  of  the  policy;  that  it 
was  agreed  that  inasmuch  as  it  would  take  some  time  to 
execute  and  return  the  new  policy  from  Salem,  the  principal 
office  of  defendant,  the  insurance  should  commence  on  the 
20th  day  of  July,  1889,  at  the  hour  of  12  o'clock  M.,  and  in 
case  said  property  should  be  destroyed  by  fire  before  said 
policy  could  be  delivered  to  plaintiff,  the  sum  of  $1,000,  the 
amount  thereof,  was  to  be  paid  as  though  it  had  already 
been  delivered,  and  the  policy  was  to  run  from  said  date 
instead  of  the  actual  day  of  its  execution  or  delivery; 
that  owing  to  the  sickness  of  defendant's  agent  who  received 
the  application,  the  policy  was  not  written  out,  executed  or 
delivered  to  plaintiff;  that  on  August  18,  1889.  the  prop- 
erty was  destroyed  by  fire,  and  defendant  refuses  to  execute 
or  deliver  the  policy  as  agreed  to,  and  refused  to  pay  for 
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said  loss.  A  general  demurrer  was  filed  to  the  complaint, 
which,  being  overruled,  defendant  answered.  The  answer 
admits  the  execution  of  the  first  policy,  but  denies  in  toto 
everything  in  the  complaint  relating  to  the  alleged  contract 
to  insure  the  property  by  a  second  or  new  policy,  and 
aflSrmatively  alleges  that  Maris  had  no  authority  to  make 
any  contract  or  agreement  for  or  on  behalf  of  defendant, 
which  plaintifi*  well  knew.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiflF  for  the  sum  of  $1,000,  from 
which  this  appeal  is  taken. 

Geo.  H.  Burnett,  and  W.  W.  Thayer,  for  Appellant. 

JH".  Hurley,  and  James  McCain,  for  Respondent. 

Bean,  J. — It  is  contended  by  appellant  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
because  (1)  it  does  not  allege  that  the  plaintiflF  had  any 
insurable  interest  in  the  property  at  the  time  of  the  loss; 
(2)  it  appears  that  both  parties  contemplated  an  agreement 
in  writing  which  was  never  executed,  and  (3)  it  is  not  alleged 
that  plaintiff  either  paid  or  tendered  the  premium  agreed 
upon  for  the  second  policy.  The  rule  is  well  settled  that  in 
fire  insurance  the  assured  must  have  an  insurable  interest 
in  the  property  both  at  the  time  of  the  insurance  and  at  the 
time  of  the  loss.  In  the  case  of  Ruse  v.  Mutual  Benefit  Life 
Insurance  Co.  23  N.  Y.  516,  it  was  distinctly  enunciated  that 
a  policy  obtained  by  a  party  who  has  no  interest  in  the  sub- 
ject of  insurance,  is  a  mere  wager  policy.  It  was  said  in  that 
case,  that  aside  from  authority  this  question  would  seem 
easy  of  solution.  Such  policies,  if  valid,  not  only  afford 
facilities  for  a  demoralizing  system  of  gaming,  but  furnish 
strong  temptations  to  the  party  insured  to  bring  about  the 
event  insured  against. 

In  respect  to  insurances  against  fire,  the  obvious  tempta- 
tion presented  by  a  wagering  policy  for  the  commission  of 
the  crime  of  arson,  has  generally  led  the  courts  to  hold  such 
policies  void.  The  contract  of  insurance  is  one  of  indemnity 
only,  and  unless  the  plaintiff  has  an  insurable  interest  in 
the  property  at  the  time  of  the  loss,  he  cannot  be  injured  in 
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any  way.  {Howard  v.  Albany  Ins,  Co.  3  Denio,  301 ;  Murdoch 
V.  Chenango  Ins.  Co,  2  Coinst.  210.)  The  plaintifiF's  right  to 
maintain  this  action  depending  upon  his  having  an  insur- 
able interest  in  the  property  at  the  time  of  the  loss,  it  follows 
that  his  complaint  must  contain  an  averment  of  such 
interest  in  order  to  state  a  cause  of  action.  (Freeman  v.  Pul- 
Um  Life  Ins.  Co.  14  Abb.  Pr.  398;  Fowler  v.  The  N.  Y.  Indem- 
nity Ins.  Co.  26  N.  Y.  422;  Quarrier  v.  Peabody  Ins.  Co,  10 
West  Va.  507,  27  Am.  Rep."  582.)  In  Chrisman  v.  State  Ins. 
Oo,  16  Or.  283,  it  was  held  by  this  court  that  the  plaintiff's  inter- 
est in  the  property  insured  being  one  of  the  essential  facts  upon 
which  his  right  of  recovery  depends  in  an  action  founded  on  a 
policy  against  damage  by  fire,  such  interest  must  be  alleged 
in  the  complaint.  In  that  case,  the  question  was  raised  on 
a  motion  of  the  defendant  for  judgment,  notwithstanding 
the  verdict,  and  the  court  held  the  objection  fatal.  The 
complaint  before  us  fails  to  allege  that  plaintiff  had  any 
interest  in  the  property  destroyed,  either  at  the  time  the 
insurance  is  alleged  to  have  been  effected  or  at  the  time  of 
the  loss.  Nor  is  there  any  sufficient  allegation  of  an  insur- 
able interest  at  the  time  the  first  policy  was  issued.  The 
allegation  that  defendant  insured  his  dwelling-house  or  resi- 
dence is  an  insufficient  allegation  of  this  interest,  and  the 
more  obviously  so  as  it  is  not  alleged  even  in  this  way  that 
the  beds  and  bedding  and  household  furniture  in  the  house 
which  were  also  insured  were  his.  It  is  not  averred,  either 
directly  or  indirectly,  that  on  July  20, 1889,  at  the  time  the 
contract  upon  which  this  action  is  founded  is  alleged  to 
have  been  made,  plaintiff  had  any  interest  in  the  property 
whatever,  nor  that  he  had  any  interest  at  the  time  of  the 
loss.  Without  these  allegations  the  complaint  fails  to  state  a 
cause  of  action.  The  decisions,  as  far  as  we  have  been  able 
to  ascertain,  without  exception  sustain  the  position  that  in 
cases  of  this  kind  the  complaint  must  distinctly  allege  an 
insurable  interest  when  the  policy  is  taken  out,  and  also 
when  the  property  was  damaged  by  fire. 
The  next  objection    made  to  the  complaint  is  that  it 
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appears  that  both  parties  contemplated  an  agreement  in 
writing  which  was  never  executed,  and  hence  it  is  argued 
there  was  no  contract.  We  do  not  understand  this  action 
to  be  based  upon  an  oral  contract  of  insurance,  but  upon 
an  alleged  preliminary  oral  contract,  by  which  it  was  agreed 
that  defendant  should  insure  plaintiff  upon  the  property  for 
one  year  for  the  sum  and  at  the  rate  agreed  upon  from  the 
time  of  making  the  contract,  and  that  a  policy  should  there- 
after be  made  out  by  the  defendant  company  at  its  home 
office,  to  take  effect  from  that  time.  That  such  a  contract 
is  valid  and  binding  on  an  insurance  company,  when  made 
within  the  real  or  apparent  scope  of  the  agent's  authority, 
has  been  too  often  decided  to  leave  it  an  open  question. 
Thus  in  OUy  of  Davenport  v.  Ins.  Co.  17  Iowa,  276,  an  agree- 
ment of  insurance  was  entered  into  between  the  parties  by 
their  agents  on  the  20th  day  of  March,  the  insurance  to  date 
from  noon  of  that  day,  the  policy  to  be  executed  and  delivered 
the  next  day.  On  the  night  of  the  same  day  the  property 
was  destroyed  by  fire.  On  the  morning  of  the  21st  the  policy 
was  executed  and  delivered  and  received  in  perfect  accord 
with  the  agreement,  both  parties  being  ignorant  of  the  fire; 
held,  that  the  company  was  liable  for  the  loss.  So,  in  Avdvr 
bon  V.  Excelsior  Ins.  Co.  27  N.  Y.  216,  it  appeared  that  plaintiffs 
sent  certain  of  their  engravings  to  a  bookbinder  on  Saturday 
to  be  bound,  and  in  the  afternoon  of  the  same  day  sent  their 
agent  to  defendant's  office  to  effect  an  insurance  on  them  at  a 
valuation  of  $1,500  for  one  month.  It  appeared  that  on  Jan- 
uary 10th  preceding,  the  defendants  by  an  ordinary  policy 
had  insured  plaintiff  on  certain  sets  of  the  same  work  at  the 
same  bindery  for  one  month  at  a  valuation  of  $1,000,  the 
premium  being  at  the  rate  of  30  cents  per  $100;  that  when 
plaintiff's  agent  applied  to  defendant's  secretary  for  the 
insurance  and  asked  him  if  defendant  would  insure  the  prop- 
erty, the  secretary  replied,  "We  will,"  and  agreed  that  the 
policy  would  be  sent  to  plaintiffs  on  the  following  Monday. 
The  engravings  were  burned  on  the  following  Sunday,  and 
defendant  refused  to  issue  or  deliver  the  policy;  held,  that 
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the  insurance  took  effect  from  the  date  of  the  oral  application, 
and  the  company  was  liable  for  the  loss,  notwithstanding  no 
definite  agreement  was  made  as  to  the  premium. 

So  ill  Fish  y.  Oottendy  44  N.  Y.  538,  4  Am.  Rep.  715,  it  ap- 
peared that  on  October  20, 1864,  the  plaintiff  applied  to  Will)er, 
as  agent  of  defendant,  to  insure  hira  upon  brewery  buildings 
against  loss  and  damage  by  fire  to  the  amount  of  $5,000 ;  and 
it  was  there  verbally  agreed  between  the  plaintiff  and  Wilber, 
who  assumed  to  act  in  behalf  of  the  company,  that  the  company, 
from  that  time  forth,  and  for  the  space  of  one  year  there- 
from, would  insure  the  plaintiff  upon  the  brewery  buildings 
against  loss  and  damage  by  fire  in  the  sum  of  $5,000,  and 
would  deliver  its  policy  of  insurance  accordingly,  and  that 
when  requested  plaintiff  would  pay  the  premium.  The 
plaintiff  after  this  frequently  called  upon  Wilber  to  get  the 
policy,  and  upon  each  and  every  occasion  Wilber  said  the 
policy  had  not  j'^et  come,  but  that  it  would  come;  that  he 
need  not  give  himself  any  trouble  about  it;  and  that  he  was 
just  as  much  insured  as  if  he  had  the  policy.  The  plaintiff 
acted  in  good  faith  and  relied  upon  the  agreements  and 
statements  of  Wilber.  On  January  24,  1865,  the  buildings 
were  destroyed  by  fire;  held  that  defendants  were  liable 
for  the  loss,  although  no  policy  of  insurance  upon  the  build- 
ings was  ever  delivered  by  the  company  to  the  plaintiff;  nor 
was  the  premium  ever  demanded  or  paid;  nor  did  Wilber 
ever  communicate  to  the  company  the  application  of  the 
plaintiff  for  insurance,  nor  the  agreement  made  with  him. 

In  Angell  v.  Hartford  Ins.  Co,  69  N.  Y.  171, 17  Am.  Rep.  322, 
the  plaintiff  entered  into  an  agreement  with  the  agent  of  the  de- 
fendant company  to  insure  his  building  for  $1,000  for  three  years, 
for  the  sum  of  §30,  and  to  make  out  and  deliver  a  policy, 
the  premium  to  be  paid  when  the  policy  was  delivered.  The 
agent  did  not  make  out  the  policy,  and  the  premises  having 
been  destroyed  by  fire,  the  plaintiff  tendered  the  premium 
and  demanded  the  policy.  The  defendant  refused  to  execute 
or  deliver  the  policy,  and  an  action  was  brought  to  recover 
for  the  breach  of  the  contract  to  insure,  and  the  court  held 
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the  company  liable.  Grover,  J.,  in  delivering  the  opinion 
of  the  court,  said:  "The  counsel  for  the  appellant  is  mis- 
taken in  supposing  the  action  based  upon  an  oral  contract 
of  insurance  for  three  years.  There  was  not  suflScient  evi- 
dence to  show  that  Carpenter  was  authorized  to  make  such 
a  contract  for  the  defendant.  It  was  alleged  in  the  complaint, 
and  the  evidence  tended  to  prove,  that  a  preliminary  con- 
tract was  made  by  which  it  was  agreed  that  the  defendant 
should  insure  the  plaintiff  upon  the  property  against  dam- 
age by  fire  for  a  sum  and  at  a  rate  agreed  upon,  for  the  term 
of  three  years  from  the  time  of  making  the  contract,  and 
that  a  policy  should  shortly  thereafter  be  made  out,  to  take 
effect  from  that  time."  Without  stopping  to  quote  from 
other  authorities  upon  this  question,  it  is  safe  to  say  that  in 
all  cases  where  parol  contracts  of  this  kind  are  not  prohib- 
ited by  statute,  a  parol  contract  of  insurance  is  valid  and 
binding,  as  well  as  parol  contracts  to  effect  an  insurance  by 
issuing  policies;  and  the  latter  class  of  contracts  will  be 
enforced  by  compelling  specific  performance  by  the  company, 
or  in  an  action  for  the  breach  of  the  agreement;  in  either  of 
which,  a  recovery  for  a  loss  of  the  property  agreed  to  be 
insured  will  be  awarded  the  plaintiff.  {Ellis  v.  Albany  Fire 
Ins.  Co.  50  N.  Y.  402, 10  Am.  Rop.  495 ;  Angelly,  ITarlford  Ina. 
Co.  69  N.  Y.  171, 17  Am.  Rep.  322;  May  on  Ins.  §  565.)  In 
such  case  the  risk  attaches  from  the  date  of  the  application,  or 
from  the  time  designated  as  the  commencement  of  the  risk,  and 
the  only  effect  that  can  be  given  to  the  additional  promise  to 
execute  a  written  policy  is,  that  upon  the  tender  of  such  a  policy 
and  a  demand  of  the  premium,  the  oral  contract  should  cease. 
(1  Wood  on  Ins.  §  4;  KcUy  v.  Ina.  Co.  10  Bos.  82;  Relief  Fire 
Ills.  Co.  V.  Shaw,  94  U.  S.  574 ;  Sanborn  v.  Fireman^ s  Ins.  Co. 
16  Gray,  448,  77  Am.  Dec.  41 9 ;  Bapiid  Church  v.  Brooklyn  Ins. 
Cb.  19  N.  Y.  305;  King  v.  Ilehla  Ins.  Co,  58  Wis.  508;  Fat- 
nam  v.  Home  Ins.  Co.  123  JNIass.  324,  25  Am.  Rep.  93.) 

That  contracts  of  insurance  are  not  usually  made  in  this 
way,  is  no  evidence  that  they  cannot  be  so  made.  As  was 
said  by  Comstock,  J.,  in  Baptist  Qiurch  v.  Brooklyn  Ins.  Co,, 
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supra:  "There  is  nothing  in  the  nature  of  insurance  which 
requires  written  evidence  of  the  contract.  To  deny,  there- 
fore, that  parol  agreements  to  insure  are  valid,  would  be 
simply  to  aflBrm  the  incapacity  of  parties  to  contract  where 
no  such  incapacity  exists,  according  to  any  known  rule  of 
reason  or  of  law."  It  seems  now  well  settled  that  if  an  appli- 
cation is  made  for  insurance,  whether  in  writing  or  by  parol, 
and  the  risk  is  accepted,  the  contract  is  complete,  and  the 
risk  attaches  from  the  date  of  the  application  or  from  the 
time  designated  as  the  commencement  of  the  risk,  and  the 
company  would  be  liable  for  loss,  if  it  occurred  after  that 
and  before  the  contract  was  consummated  by  the  formal 
execution  and  delivery  of  the  policy.  (4  Field's  Lawyers' 
Briefs,  245;   1  Wood  on  Fire  Ins.  §  20.) 

The  next  objection  to  the  complaint  is  that  it  is  not 
alleged  that  plaintiff  paid  or  tendered  the  premium  agreed 
to  be  paid,  and  it  is  contended  that  the  payment  or  tender 
of  the  premium  by  him  is  a  condition  precedent  to  his  right 
to  recover.  From  an  examination  of  the  cases  heretofore 
cited  where  actions  have  been  brought  and  sustained  on 
preliminary  parol  contracts  to  insure,  it  will  be  seen  that  in 
nearly  all  of  them  the  premium  was  not  paid  or  tendered 
until  after  the  loss,  when  the  premium  was  tendered  and  the 
policy  demanded.  It  is  not  considered  essential,  unless 
expressly  required  by  the  agent,  that  the  premium  should 
be  paid  at  the  time  the  oral  contract  is  entered  into  in  order 
to  constitute  a  valid  contract  to  insure.  "The  rule  is,"  says 
Mr.  Wood,  "that  in  case  of  a  mere  oral  contract  of  insur- 
ance, supported  by  a  sufficient  consideration,  which  is  to 
take  eflFect  forthwith,  although  it  may  be  entered  into  con- 
temporaneously with  an  agreement  by  the  insurer  to  deliver, 
and  the  assured  to  accept  subsequently  as  a  substitute 
therefor,  a  written  policy  by  the  former,  in  the  form  usually 
adopted  by  them,  becomes  binding  and  remains  in  force 
until  the  delivery  or  tender  of  such  policy.  Until  then,  the 
condition  usually  inserted  in  such  policies,  requiring  pre- 
payment of  the  premium  to  make  them  binding,  unless 
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expressly  adopted  by  the  parties  in  such  oral  contract,  forms 
no  part  of  the  insurance  between  them.  A  mere  demand  of 
the  premium  without  insisting  upon  it  or  tendering  a  valid 
policy,  does  not  terminate  the  oral  insurance."  ( 1  Wood  on 
Ins.  §  30.)  In  a  leading  case  upon  this  question  a  defective 
policy  was  issued  and  delivered  to  plaintiff  after  a  loss  had 
occurred  and  the  premium  was  paid.  The  plaintiff,  admit- 
ting that  the  policy  was  invalid,  brought  an  action  upon 
the  oral  contract.  The  defendant  denied  its  liability  under 
the  oral  contract  because  the  premium  was  not  paid  until 
after  the  loss,  when  the  policy  required  it  to  be  paid  before 
the  risk  attached.  The  action  was  upheld  and  a  recovery 
permitted  under  the  oral  contract.  Robertson,  J.,  speaking 
on  this  question, said:  ''The  defendants  at  the  time  [of  the 
loss]  could  have  sued  him  [plaintiff]  for  the  premium  and 
recovered;  there  was  no  reason  why  they  should  not  be 
equally  held  for  the  insurance  unless  upon  a  tender  of  the 
policy  and  a  peremptory  demand  by  them  for  the  premium 
the  plaintiffs  had  refused  to  pay  it.  *  *  *  It  is  clear 
that  for  such  premium  the  defendants  intended  to  have 
taken  the  risk;  they  had  a  right  to  stop  the  credit  for  the 
premium  and  the  oral  contract  by  presenting  a  perfect 
policy  and  demanding  the  former.  They  did  not  exercise 
the  right,  and  when  a  loss  occurred  they  seek  to  evade  it." 
(KeUy  V.  Commomoeaith  Ins.  Co.  10  Bos.  82.)  See  also  opinion 
of  Denio,  J.,  in  Awdubon  v.  Excdsior  Ins.  Co.,  supra,  in  which 
be  says:  "It  is  true  that  in  this  case  the  consideration  was 
not  paid,  but  the  owners  of  the  property  were  ready  to  pay 
it  when  the  policy  should  be  delivered.  In  the  meantime  it 
was  a  debt  against  the  owners  for  which  credit  was  given 
until  delivery  of  the  policy."  The  current  of  decisions  seems 
to  be  that  the  premium  is  not  payable  unless  expressly  made 
80  by  the  contract  until  the  policy  issues,  and  then  the 
assured  must  accept  the  policy  and  pay  the  premium. 
{Davenport  v.  Peoria  Ins.  Co.,  supra;  Hamilton  v.  Lycoming 
Ins.  Co.  5  Pa.  St.  339;  N.  E.  Ins.  Co.  v.  Robinson,  25  Ind.  536.) 
It  fallows,  therefore,  that  plaintiff  was  not  compelled  to  pay 
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or  tender  the  premium  before  the  loss  in  order  to  recover, 
but  since  this  is  an  action  to  recover  damages  for  the  breach 
of  an  alleged  oral  contract  by  which  it  was  agreed  that 
defendant  should  insure  the  plaintiff's  property,  from  the 
time  of  making  the  contract,  and  that  a  policy  should  there- 
after be  issued  by  defendant,  to  take  effect  from  that  time,  it 
necessarily  follows  that  before  plaintiff  can  recover  for  such 
breach  he  must  allege  and  prove  performance  oi:  an  offer  of 
performance  of  the  contract  on  his  part.  The  payment  of  the 
premium  was  by  the  contract  a  condition  precedent  to  his  right 
to  the  policy.  There  could  be  no  breach  of  the  contract  on 
the  part  of  the  defendant  until  payment  or  tender  of  the  pre- 
mium by  plaintiff.  The  delivery  of  the  policy  and  payment 
of  the  premium  were  to  be  concurrent  acts,  and  neither  party 
could  insist  upon  performance  by  the  other  without  per- 
formance or  an  offer  to  perform  on  his  part.  The  defendant 
had  no  right  to  demand  the  premium  until  it  tendered  the 
policy,  nor  the  plaintiff  the  policy  until  he  paid  or  tendered 
the  premium,  and  hence  there  could  be  no  breach  of  the 
contract  by  defendant  until  such  payment  or  tender.  The 
complaint  fails  to  allege  the  tender  or  payment  of  the  pre- 
mium by  plaintiff,  or  any  facts  which  will  excuse  a  tender, 
and  hence  does  not  show  a  breach  of  the  contract  by  the 
defendant  or  state  a  cause  of  action. 

From  the  views  already  expressed,  the  case  must  be 
reversed,  but  the  probability  of  another  trial  renders  it 
important  that  we  examine  the  other  assignments  of  error. 
In  the  ruling  of  the  court  sustaining  the  motion  to  strike 
out  that  portion  of  the  answer  alleging  that  the  action  was 
not  commenced  within  six  months  after  loss,  and  in  refusing 
to  give  the  instruction  asked  by  defendant  to  the  same  effect, 
there  was  no  error.  This  action  is  not  based  upon  the  terms 
of  any  policy,  but  upon  the  breach  of  a  contract.  Although 
plaintiff  testified  that  the  policy  to  be  issued  was  to  be  in 
terms  the  same  as  the  former  one,  except  as  to  length  of 
time  and  amount  of  premium,  defendant  refused  to  issue  or 
deliver  the  policy  according  to  contract,  and  hence  this 
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action.  Having  failed  to  issue  the  policy,  it  can  claim  no 
exemption  from  liability  on  account  of  any  provisions  the 
policy  might  or  would  have  contained  had  it  been  issued. 
The  other  errors  alleged  are  in  giving  and  refusing  certain 
instructions.  In  order  to  a  correct  understanding  of  the 
questions  involved,  a  brief  reference  to  some  of  the  facts  is 
necessary. 

About  July  1, 1889,  plaintiff  ascertained  from  agents  of 
other  insurance  companies  that  there  was  some  doubt  about 
the  validity  of  the  policy  issued  by  defendant  in  March, 
because  the  building  was  described  as  a  dwelling,  when  in 
fact  it  was  a  hotel  or  boarding  house.  He  applied  to  Maris, 
defendant's  agent  at  Newberg,  for  information  about  the 
matter,  and  was  told  that  the  policy  was  not  valid  and  the 
company  would  not  continue  the  risk.  He  then  told  Maris 
that  he  would  like  to  cancel  the  policy  and  get  his  notes 
back,  and  Maris  said  he  would  write  to  the  company  about 
the  matter.  Maris  was  the  defendant's  agent  at  Newberg, 
with  an  office  and  sign  out  as  agent  of  the  State  Insurance 
Company.  The  evidence  tended  to  show  that  he  was  engaged 
in  soliciting  insurance,  delivering  policies,  taking  applica- 
tions for  insurance,  collecting  and  remitting  money,  and 
doing  other  business  in  relation  to  insurance,  and  generally 
holding  himself  out  as  the  agent  of  defendant;  that  by  his 
commission  of  appointment  he  was  given  "authority  to 
solicit  and  receive  applications  for  insurance  on  such  prop- 
erty in  such  amounts  and  at  such  rates  as  are  permitted  by 
the  rules  and  instructions  furnished  by  the  company,  and 
not  otherwise,  and  to  receive  and  transmit  the  premium 
therefor,"  but  there  was  no  evidence  that  plaintiff  had  any 
knowledge  of  this  commission  orof  any  limitation  on  Maris' 
authority,  except  that  he  did  not  write  policies,  but  he  sup- 
posed Maris  was  the  general  agent  of  defendant.  In  accord- 
ance with  his  understanding  with  plaintiff,  Maris  wrote  to 
defendant,  inclosing  a  diagram  of  the  property,  and  in  reply 
received  a  letter  giving  the  terms  upon  which  the  old  policy 
would  h%  canceled,  and  also  the  terms  upon  which  a  new 
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one  would  issue.  On  July  20,  Maris  called  upon  plaintiflF 
and  showed  him  the  letter,  and  plaintiff  agreed  to  cancel 
the  old  policy  and  take  out  a  new  one  on  the  terms  stated 
in  the  letter,  and  did  surrender  up  the  old  policy  to  Maris. 
The  details  of  the  contract  or  agreement  between  Maris  and 
plaintiff  were  questions  of  fact  for  the  jury,  and  are  not 
necessary  for  us  to  consider  further  than  stated. 

On  the  trial  in  the  court  below  the  defendant  denied  the 
authority  of  Maris  to  make  the  contract  sued  on,  and  this 
was  one  of  the  principal  issues  in  the  case.  On  this  ques- 
tion the  court  instructed  the  jury  that  "as  to  whether  or 
not  Maris  made  the  contract  sued  on,  and  whether  he  had 
authority  to  make  it,  if  made,  are  questions  of  fact  for  the 
jury  to  determine  from  the  evidence."  Considered  by  itself, 
this  instruction  is  not  strictly  correct.  The  scope  of  an 
agent's  authority  is  not  wholly  a  question  of  fact,  but  one 
of  law  and  fact.  (2  Wood  on  Ins.  870.)  But  this  instruc- 
tion must  be  construed  in  connection  with  the  entire  charge 
of  the  court,  and  viewed  in  that  connection  we  think  it  is 
unobjectionable.  The  jury  was  instructed  fully,  and  in  the 
absence  of  objection  we  must  assume  correctly,  as  to  the 
law  of  agency  applicable  to  the  facts  of  this  case.  The 
detached  portion  of  the  charge  objected  to,  was  in  effect 
saying  to  the  jury  that  whether  Maris  had  authority  under 
the  law  as  given  to  you  to  make  the  contract  sued  on,  if 
made  at  all,  is  a  question  of  fact  for  you  to  determine  from 
the  evidence,  and  in  this  we  think  there  was  no  error.  The 
defendant  requested  the  court  to  instruct  the  jury:  "If  Mr. 
Maris,  as  agent  of  the  defendant,  only  had  authority  to 
receive  applications  for  insurance  and  transmit  them  to 
the  defendant  at  its  home  oflSce  and  collect  the  premium, 
and  was  the  medium  through  which  policies  were  delivered 
to  parties  insured,  the  plaintiff  would  not,  upon  these  facts, 
be  justified  in  treating  him  as  having  authority  to  make 
contracts  of  insurance  binding  upon  the  company,  because 
the  very  fact  that  the  application  is  required  to  be  made 
and  forwarded  to  the  company  is  notice  that  the  defendant 
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reserves  the  right  to  judge  and  determine  for  itself  whether 
or  not  the  risk  shall  be  taken."  This  request  may  be  con- 
ceded to  be  good  law,  but  as  applied  to  the  facts  of  this  case 
we  think  it  was  properly  refused.  As  we  read  the  record, 
plaintiff  claims  that  he  had  no  knowlede  of  the  limitation 
on  the  powers  of  Haris,  nor  that  his  duties  were  only  to 
receive  applications  for  insurance  and  forward  them  to  the 
home  oflSce.  It  is  true,  plaintiff  knew  perhaps  that  Maris 
did  not  write  policies,  but  that  he  knew  the  reason  does  not 
appear.  Maris  was  not  the  agent  through  whom  the  first 
policy  was  secured,  and  therefore  plaintiff  obtained  no 
information  as  to  Maris'  authority  in  that  way.  Maris  was 
acting  as  defendant's  agent.  To  him  plaintiff  applied  for 
information  concerning  the  validity  of  the  first  policy. 
Maris  wrote  to  the  company,  stating  the  facts,  and  received 
a  reply  giving  the  terms  upon  which  it  would  cancel  the 
old  policy  and  issue  the  new  one.  Armed  with  this  letter, 
Maris  sought  plaintiff,  and  he  agreed  to  accept  the  terms 
and  surrender  up  the  old  policy,  and,  as  he  claims,  Maris 
made  the  contract  sued  upon.  The  terms  were  those  pro- 
posed by  the  company  itself,  and  it  would  no  doubt  have 
issued  the  i)olicy  to  take  effect  from  the  date  of  application  if 
the  illness  of  Maris  had  not  prevented  him  from  making  out 
and  forwarding  the  formal  application,  according  to  under- 
standing with  plaintiff.  In  the  absence  of  notice  to  plaintiff 
of  any  limitation  to  Maris'  authority,  or  of  facts  amounting 
to  notice,  we  think  it  was  a  question  of  fact  for  the  jury,  under 
proper  instructions  from  the  court,  as  to  whether  plaintiff  had 
a  right  to  assume  that  Maris  had  authority  to  make  the  con- 
tract sued  on,  if  he  did  make  it,  and  the  request  under  consider- 
ation entirely  withdrew  this  question  from  the  jury,  (2  Wood, 
§  423;  Putnam  v.  Hcmie  Ins.  Oo.  123  Mass.  324,  26  Am.  Rep. 
93;  Palm  v.  Medina  Fire.  Ins.  Oo.  20  Ohio,  529;  Oooke  v.  Ins. 
Oo.  7  Daly,  655;  Mis  v.  Albany  lire  Ins.  Oo.  50  N.  Y.  402, 
10  Am.  Rep.  496.) 

Where    insurance    companies    deal    with    the    community 
through   a   local   agency,  persona   having   transactiona  with 
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the  company  are  entitled  to  assume,  in  the  absence  of 
knowledge  as  to  the  agent's  authority,  that  the  acts  and 
declarations  of  the  agent  are  as  valid  as  if  they  proceeded 
directly  from  the  company.  (2  Am.  Lead.  Cas,  922;  Ins.  Co. 
V.  Wilkinson,  13  Wall.  222.)  And  a  person  who  is  clothed 
with  power  to  act  for  them  at  all,  is  treated  as  clothed  with 
authority  to  bind  them  as  to  all  matters  within  the  scope  of 
his  real  or  apparent  authority,  and  persons  dealing  with  him 
in  that  capacity  are  not  bound  to  go  beyond  the  apparent 
authority  conferred  upon  him  and  inquire  whether  in  fact 
he  is  authorized  to  do  a  particular  act.  It  is  enough  if  the 
act  is  within  the  scope  of  his  apparent  authority.  (2  Wood, 
§  408.)  In  Insurance  Co.  v.  Wilkinson,  supra,  Mr.  Justice 
Miller,  in  speaking  on  this  question,  uses  the  following 
appropriate  and  very  apt  language:  "The  agents  are  stim- 
ulated by  letters  and  instructions  to  activity  in  procuring 
contracts,  and  the  party  who  is  in  this  manner  induced  to 
take  out  a  policy  rarely  sees  or  knows  anything  about  the 
company  or  its  oflScers  by  whom  it  is  issued,  but  looks  to 
and  relies  upon  the  agent  who  persuaded  him  to  eflFect 
insurance  as  the  full  and  complete  representative  of  the 
company  in  all  that  is  said  and  done  in  making  the  contract. 
Has  he  not  a  right  to  so  regard  him?  It  is  quite  true  that 
the  reports  of  judicial  decisions  are  filled  with  the  efforts  of 
these  companies,  by  their  counsel,  to  establish  the  doctrine 
that  they  can  do  all  this,  and  yet  limit  their  responsibility 
for  the  acts  of  these  agents  to  the  simple  receipt  of  the 
premium  and  delivery  of  the  policy. .  This  proposition  is 
not  without  support  in  some  of  the  earlier  decisions  on  the 
subject;  and,  at  a  time  when  insurance  companies  waited 
for  parties  to  come  to  them  seeking  assurance,  or  to  forward 
applications  on  their  own  motion,  the  doctrine  had  a  reason- 
able foundation  to  rest  upon.  But  to  apply  such  a  doctrine, 
in  its  full  force,  to  the  system  of  selling  policies  through 
agents,  which  we  have  described,  would  be  a  snare  and  a 
delusion,  leading,  as  it  has  done  in  numerous  instances,  to 
the  grossest  frauds,  of  which  the  insurance  companies  receive 
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the  benefits,  and  the  parties  supposing  themselves  to  be 
insured  are  the  victims,"  This  rule  proceeds  upon  the 
theory  that  if  any  party  is  to  suffer  by  reason  of  the  wrong- 
doing of  such  agent,  it  should  be  the  company  who  clothed 
him  with  apparent  authority  and  for  whom  he  was  acting, 
rather  than  the  assured,  who  acted  in  good  faith  and  inno- 
cently became  a  party  to  the  contract.  The  public  regard 
such  persons  as  agents  clothed  with  authority  to  make 
contracts  of  insurance,  and  the  companies  certainly  are  aware  of 
that  fact.  They  must  be  held  responsible  for  the  acts  of  such 
agents  within  the  scope  of  the  business  intrusted  to  them,  and 
cannot  limit  their  liability  by  any  secret  limitations  or  instruc- 
tions, not  known  to  the  party  dealing  with  the  agents.  {City 
of  Davenport  v.  Ins.  Co.  17  Iowa,  276;  Life  Ins.  Go.  v.  JIo- 
Gowan,  18  Kan.  300;  Mia  v.  AU)any  Ins.  Co.  50  N.  Y.  402, 
10  Am.  Eep.  495;  Falm  v.  Medina  Fire  Im.  Co.  20  Ohio,  529.) 
An  insurance  company  which  clothes  a  person  with 
authority  to  hold  himself  out  to  the  community  as  its  local 
agent  with  authority  to  effect  insurance,  is  bound  by  the 
acts  of  the  agent,  within  the  apparent  scope  of  his  authority. 
This  authority  need  not  be  expressed,  but  may  be  implied 
from  circumstances,  and  may  thus  exist  as  to  third  parties, 
although  not  as  between  the  agent  and  the  company.  As 
said  by  Mr.  Justice  Miller,  in  Ins.  Co.  v.  WUkinsmiy  supra, 
"the  powers  of  the  agent  are  prima  facie  co-extensive  with 
the  business  intrusted  to  him,  and  will  not  be  narrowed  by 
limitations  not  communicated  to  the  person  with  whom  he 
deals.  An  insurance  company  establishing  a  local  agency 
must  be  held  responsible  to  the  parties  with  whom  it  transacts 
business  for  the  acts  and  declarations  of  the  agent,  within 
the  scope  of  his  employment,  as  if  thej"  proceeded  from  the 
principal."  The  decided  tendency  of  the  recent  decisions, 
and  we  think  properly,  is  to  hold  the  insurer  bound  by  the 
acts  and  conduct  of  the  local  agent  whenever  it  can  be  done 
consistently  with  the  rules  of  law.  Such  local  agent  is 
expected,  both  by  the  company  and  the  assured,  to  receive 

applications,  to  examine  the  premises,  determine  the  character 
XX  OE.-se. 
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of  the  risk,  agree  upon  the  amount  to  be  insured,  and  pre- 
mium, and  in  fact  to  represent  the  company  in  the  matter 
of  eflFecting  the  insurance.  He  is  the  only  person,  from  the 
nature  of  the  case,  who  can  be  presumed  to  have  informa- 
tion necessary  to  act  for  the  company,  and  is  the  only  person 
with  whom  the  party  applying  has  anything  to  do.  His 
principal  is  usually  remotely  located.  Its  patrons  in  his 
vicinity  naturally  look  to  him  for  direction  generally  as  to 
the  insurance  obtained  through  him;  and  persons  insured 
in  his  company,  with  few  if  any  exceptions,  would  in  the 
absence  of  notice  that  his  powers  were  limited,  regard  his 
statements  or  contract  as  to  any  matter  relative  to  such 
insurance  as  authoritative  and  binding  upon  the  company. 
They  look  to  the  agent  through  whom  they  have  obtained 
insurance  as  the  complete  representative  of  the  company  in 
everything  connected  with  that  insurance.  If  they  did  not 
have  a  right  to  so  consider  the  authority  of  the  local  agent, 
it  would  undoubtedly  create  distrust  and  cripple  the  business, 
and  contracts  of  insurance  would  in  many  instances  prove 
a  snare  and  a  delusion  and  a  fraud  of  the  grossest  kind,  of 
which  the  supposed  assured  would  be  the  victim.  The  fact 
that  the  agent  may  not  have  authority  to  issue  the  policy, 
which  is  simply  the  written  evidence  of  the  contract,  does 
not  of  itself  prevent  him  from  making  a  valid  preliminary 
oral  contract  to  insure;  and  it  is  said  in  such  cases  the  courts 
will  take  judicial  notice  of  the  usage  to  make  such  contracts 
date  from  the  application.  {Palm  v.  Medina  Ins.  Co.  20  Ohio, 
629 ;  Fish  v.  Cotteady  44  N.  Y.  538,  4  Am.  Rep.  715;  JSffis  v. 
In».  Co.  60  N.  Y.  402,  10  Am.  Rep.  495;  Post  v.  Ins.  Co.  43 
Barb.  351 ;  Sanborn  v.  Ins.  Oo.  16  Gray,  448,  77  Am.  Dec. 
419.)  Where  the  authority  of  an  agent  is  limited^  and  the 
person  with  whom  he  contracts  has  notice  of  such  limitation,  of 
course  the  principal  is  not  bound  beyond  the  agent's  author- 
ity, but  whether  plaintiff  in  this  case  had  notice  of  the  limita- 
tion on  Maris'  authority  was  a  question  of  fact  for  the  jury. 
The  other  instruction,  the  refusal  of  which  is  assigned  as 
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error,  was  we  think  substantially  given  by  the  court  in  para- 
graph six. 
The  judgment  will  be  reversed  and  a  new  trial  ordered. 


[FOed  April  90,  189t] 

STATE  INSURANCE  CO.  v.  0.  R.  &  N.  CO. 

I  20    <^| 
iHBDBANCB— Partial  Asiignxknt.— Where  the  Talae  of  property  destroyed  by  Are     |  **     ^1 
occasioned  by  the  act  of  a  wrong-doer  is  in  excess  of  the  amount  of  insorance 
money  paid  thereon,  and  the  owner  assigns  his  claim  against  the  wrong-doer  to 
the  extent  of  the  insurance  money  paid  to  the  insurer,  the  latter  has  only  a  Joint 
interest  with  the  owner  in  a  single  cause  of  action,  and  cannot  sue  at  law  thereon 
alone. 
PAXTIE8— CoNSKMT  OF  Co-PLAiNTirr.  —  HiU's  Oodc,  |  881,  which  prOYldee  that  "if  the 
consent  of  any  one  who  should  have  been  Joined  as  plaintiff  cannot  be  obtained, 
he  may  be  made  a  defendant,  the  reason  thereof  being  stated  in  the  complaint," 
does  not  apply  to  actions  at  law. 

Multnomah  county:  E.  D.  Shattuck,  Judga 

Plaintiff  appeals.    Affirmed. 

R.  Eakin  &  Bro.^  and  Coz,  Teal  &  Minora  for  Appellant. 

An  insurance  company,  upon  paying  a  loss  by  fire,  is  subrogated 
to  tlie  rights  of  the  insured,  and  at  common  law  sues  in  the  name 
of  the  insured,  but  for  its  own  benefit.  {Hart  v.  Western  R.  jB. 
Co.  13  Met.  99, 46  Am.  Dec.  719;  1  Phil.  Ins.  464;  2  Id.  282; 
Qmn.  Fire  Ins.  Co.  v.  Erie  Ry.  Co.  73  N.  Y.  399,  29  Am.  Rep. 
171 ;  Oark  v.  WUsm,  103  Mass.  223,  4  Am.  Rep.  532;  Monr- 
mouth  Co.  Ins.  Co.  Hutchinson,  etc.,  Co.  21  N.  J.  Eq.  107 ;  HaU 
V.  RaUroad  Co.  80  U.  S.  367.) 

The  insured  cannot  discharge  the  claim.  {Dunn  v.  Snell,  16 
Mass.  481 ;  Jones  v.  Witter,  13  Mass.  308;  Timan  v.  Leland^  6 
Hill,  237;  AUantic  Ins.  Co.  v.  8torr(yw,  1  Edw.  Ch.  621.) 

The  action  should  be  brought  in  the  name  of  the  insurance 
company  and  not  in  the  name  of  the  insured.  {Cummings  v. 
Morris,  25  N.  Y.  625;  Hill's  Code,  §  827;  Hoyt  v.  ITumipsm, 
6  N.  Y.  320;  Pomeroy,  Rem.  §  147.) 

All  Glioses  in  action  are  assignable,  except  causes  of  action 
arising  out  of  an  injury  to  the  person.  (Hill's  Ck>de,  §§  369, 
370;  People  v.  lioga  Co.  19  Wend.  73;  Haight  v.  Hayt,  19 
N.  Y.  464;  Byxbie  v.  Wood,  24  N.  Y,  607;  Craves  v.  Spier, 


564    State  Insurance  Co.  v.  O,  R.  &  N.  Co.    [Sup.  Ct 

Argument  for  Respondent 

58  Barb.  349;  BuUer  v.  N.  Y.  &  Erie  R.  R.  22  Barb.  110; 
Johnson  V.  Smiih,  13  N.  Y.  322 ;  Weire  v.  Davenport,  11  Iowa,  49, 
77  Am.  Dec.  132;  Tyson  y.  3IcOuin€a8,2b  Wis.  656;  Devlin  v. 
Mayor,  63  N.  Y.  8;"  Wheelock  v.  Lee,  64  N.  Y.  242;  McKeage 
V.  Hanover  Fire  Ins.  Co.  81  N.  Y.  38,  37  Am.  Rep.  471 ;  Blair  v. 
Hamilton,  48  Ind.  32 ;  Oiapman  v.  Pliimrtier,  36  Wis.  262 ;  Haifjhi 
V.  Oreen,  19  Cal.  113;  Mc Arthur  v.  Oreen  Bay  &  Canal  Co.  34 
Wis.  139;  Ined  v.  Central  R.  R.  Co.  25  How.  Pr.  285;  Waldron 
V.  Wdlard,  17  N.  Y.  466;  MeMU  v.  GrinneU,  30  N.  Y.  594.) 

The  remedy  is  at  law,  even  where  the  action  is  prosecuted  in 
the  name  of  the  insured.     {Oaks  v.  Hailman,  11  Pa.  St.  520,) 

The  contention  of  the  defendant  that  this  cause  of  action  is 
within  the  provision  of  section  8,  sub.  1,  Code  of  Civil  Pro- 
oedure,  is  untenable.  "The  injury  to  the  person  or  rights  of 
another  not  arising  on  contract"  is  limited  by  the  principle  of 
ejusdem  geneins  to  injuries  of  the  same  character  with  the  sj)ecifio 
injuries  mentioned  in  the  same  clause.  {Barton  v.  La  Grayide^ 
17  Or.  577;  Rap.  &  Lawr.  Law  Die;  Endlich  on  Stat.  §  405.) 

W.  W.  Cotton,  and  Zei'a  Snow,  for  Respondent. 

It  is  not  negligence  per  se  for  a  railroad  company  to  allow 
dry  grass  and  stubble  to  accumulate  upon  its  right  of  way. 
{R.  R.  Co.  V.  Butts,  7  Kan.  314;  WhUe  v.  RaUway  Co.  31 
Kan.  280;  Kesee  v.  Railway  Co.  30  Iowa,  78,  6  Am.  Rep. 
643;  Railway  Co.  v.  Dennis,  32  Am.  &  Eng.  R.  R.  Cas.  318.) 

The  plaintiff' has  no  right  to  sue  alone  for  the  cause  of  action  set 
forth  in  the  complaint.  {MandevUle  v.  Welch,  5  Wheat.  289; 
Pecyria  Ins.  Co.  v.  Frost,  37  111.  336 ;  Grain  v.  Aldrich,  38  Cal.  514, 
99  Am.  Dec.  423 ;  Field  v.  Mayor,  6  N.  Y.  187, 57  Am.  Dec.  435; 
Burnett  v.  CrandaU,  63  Mo.  415;  James  v.  Newton,  142  Mass.  371; 
56  Am.  Rep.  692;  Thomas  v.  Mi7iing  Co.  54  Cal.  578 ;  Pom.  Eq. 
Jur.  §  1274;  Bliss,  Code  PI.  §  65;  SmUh  v.  Jones,  15  Johns.  229; 
WUlard  v.  Sperry,  16  Johns.  121 ;  Marziou\f.Pioche,  8  Cal.  536; 
Herriiet^  v.  P(yrter,  23  Cal.  385 ;  Pope  v.  Huih,  14  Cal.  407 ;  Pierce 
V.  Robinson,  13  Cal.  120 ;  Sioarlhoui  v.  Chicago,  &c.,  R.  R.  Go.  49 
Wis.  625;  Bun-age  v.  Mining  Co.  12  Or.  169;  Mna  Ins.  Co.  v. 
R.  R.  Co.  3  Dillon,  1;  London  Assur.  Co.  v.  Sainsbtu-y^  3  Doug. 
245;  Rockingham  Ins.  Co.  v.  Bosher,  39  Me.  253,  63  Am.  Dec; 
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618;  HaH  v.  We^.  R.  R.  (hrp.  13  Met.  99, 46  Am.  Dea  719; 
Cojtn.  Li8.  Oo.  V.  N.  Y.  R.  R.  Co.  25  Conn.  265, 65  Am. Dec.  571.) 

Lord,  J. — This  is  an  action  to  recover  the  sum  of  $516, 
paid  by  the  plaintiflP,  as  insurance  money,  to  R.  J.  Rodgers 
and  S.  B.  Williamson,  on  account  of  certain  hay,  valued  at 
$1,600,  which  had  been  destroyed  by  the  negligence  of  the 
defendant.  To  the  extent  of  the  insurance  money  paid 
thereon,  Rodgers  and  Williamson  duly  assigned  to  the 
plaintiff  their  claim  against  the  defendant  It  thus  appears 
that  the  total  value  of  the  property  destroyed  by  the 
negligent  act  of  the  defendant  was  greatly  in  excess  of  the 
amount  of  insurance  money  paid  by  the  plaintiff  to  Rodgers 
and  Williamson,  for  which  the  assignment  was  taken.  As 
assignee  of  a  portion  of  such  claim  or  liability  against  the 
defendant  as  a  wrongdoer,  the  plaintiff  has  brought  this 
action  in  its  own  name  for  its  recovery. 

The  question  is,  has  the  plaintiff  a  right  to  sue  alone  upon 
such  a  state  of  facts.  As  in  this  state,  it  is  the  distinction 
between  forms  of  action  at  law  only  that  is  abolished,  and 
not  the  distinction  between  actions  at  law  and  suits  in 
equity,  as  in  several  of  the  code  states,  it  is  contended  that 
the  assignment  being  of  a  portion  of  a  claim  or  liability  in 
tort  is  purely  equitable,  and  can  only  be  enforced  in  equity 
in  a  suit  in  which  all  the  parties  interested  in  the  cause  pf 
action  are  made  parties;  that  by  reason  of  this,  when  our 
Code  provides  that  "every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  interest,"  in  actions  at  law,  it 
applies  only  to  those  holding  the  legal  right  or  title,  and 
not  those  holding  an  equitable  right  or  title.  Hence,  as 
the  assignment  confers  merely  an  equitable  title  upon  the 
plaintiff,  it  can  only  be  enforced  by  the  plaintiff  by  a  suit 
in  equity  in  its  own  name,  jointly  with  Rodgers  and 
Williamson  as  plaintiffs,  or  as  defendants,  if  they  refuse  to 
join,  because  the  plaintiff  has  no  right  or  interest  which  is 
recognized  at  law.  But  the  subrogation  of  the  insurer,  upon 
payment  of  the  insurance,  to  the  rights  and  remedies  of  the 
insured, — the  party  holding  the  legal  title, — to  the  extent 
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of  such  payment,  is  purely  an  equitable  result  and  the 
creation  of  equity,  which,  operating  as  an  equitable  assign- 
ment, authorizes  the  plaintiff  to  bring  an  action  at  law  in 
the  name  of  the  insured  for  his  benefit. 

Why,  then,  may  not  the  plaintiflF,  under  the  provision  of 
the  Code  cited,  whether  he  acquires  his  right  or  interest  in 
the  liability  of  the  defendant  for  its  wrongful  act  by  an 
assignment  purely  equitable,  or  by  subrogation,  which 
operates  as  an  equitable  assignment,  pursue  his  remedy  at 
law  in  his  own  name,  joining  Rodgers  and  Williamson  as 
plaintiffs,  upon  the  same  principle  that  the  plaintiff  could  at 
common  law  bring  his  action  at  law  in  the  name  of  the 
insured?  In  either  case  the  singleness  of  the  action  is  pre- 
served and  the  rights  of  the  parties  are  the  same,  the  remedy 
only  being  varied  as  it  may  be  affected  by  the  provision  of 
the  Code.  However  that  may  be,  there  is  but  one  wrongful 
act  complained  of,  causing  one  loss  and  creating  but  one 
liability.  It  is  a  single  wrongful  act  giving  rise  to  but  one 
liability  upon  a  claim  which  is  indivisible.  It  is  inamaterial 
whether  the  insurer  acquires  his  right  or  interest  by  subro- 
gation or  assignment  When  the  property  destroyed  exceeds 
the  value  of  the  insurance  money  paid,  he  only  acquires  a 
joint  right  or  interest  with  the  owner  of  such  property  in  a 
single  cause  of  action  or  liability.  Where  there  is  but  one 
liability  or  cause  of  action,  those  united  in  interest  must 
adjust  their  loss  in  a  single  action.  "The  logic  of  the  gen- 
eral requirement,"  says  Mr.  Bliss,  "that  actions  should  be 
brought  in  the  name  of  the  real  party  in  interest,  and  that 
all  who  are  united  in  interest  should  unite  as  plaintiffs, 
clearly  demands  the  union  of  the  assignor  with  the  assignee 
of  a  part."  (Bliss  on  Code  PI.  §  65.)  Together  they  consti- 
tute the  real  parties  in  interest  upon  a  claim  which  is  indi- 
visible. "To  hold  that  these  plaintiffs  cannot  unite  in  one 
action,"  said  Lyon,  J.,  "to  enforce  what  is  really  but  one 
liability  or  cause  of  action,  but  that  each  must  bring  a 
separate  suit,  would  open  the  door  to  litigation  which  would 
be  most  oppressive  to  the  defendant,  and  which  would  pro- 
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duce  much  mischief."  {SwarthoiU  et  oL  v.  Railroad  Co.  49 
Wis.  625.) 

Equally  as  emphatic  is  Judge  Dillon,  that  the  insurance 
company  cannot  sue  the  wrongdoer  who  occasioned  the  loss 
in  its  own  name.  "The  wrongful  act,"  he  said,  "was  single 
and  indivisible,  and  gives  rise  to  but  one  liability.  If  one 
insurer  may  sue,  then,  if  there  are  a  dozen,  each  may  sue, 
and  if  the  aggregate  amount  of  all  the  policies  falls  short  of 
the  actual  loss,  the  owner  could  sue  for  the  balance.  This 
is  not  permitted."  {JEtna  Ins.  Co.  v.  Railroad  Co.  3  Dillon,  1.) 
Likewise  Judge  Lawrence  said:  " If  the  property  is  burned 
through  the  carelessness  of  some  third  person,  can  such  per^ 
son  be  liable  to  as  many  suits  as  there  are  insurances?  Is 
there  more  than  one  cause  of  action  against  him?  And  can 
that  be  indefinitely  divided?  What  is  the  measure  of  dam- 
ages? Is  it  the  injury  done  by  him  to  the  property,  or  the 
amount  the  insurance  companies  have  paid?  Clearly  the 
former.  If  the  insurance  companies  have  paid  more  than 
the  actual  loss,  they  cannot  make  him  liable  for  what  they 
have  paid.  He  is  liable  to  the  owner  of  the  property  for  the 
injury  he  has  done  to  it,  and  although  a  wrongdoer,  it  is 
still  his  right  to  have  the  loss  adjusted  in  a  single  suit." 
{Pemia  Ins.  Co.  v.  Frost  et  al.  37  Ill.*337.) 

All  this  goes  to  show  that  in  cases  of  this  sort,  where  the 
wrongful  act  is  single  and  indivisible,  there  can  arise  but 
pne  liability  or  cause  of  action.  While  at  common  law  this 
liability  would  be  enforced  in  the  name  of  the  insured, 
under  the  Code,  except  where  the  insurance  company  has 
paid  the  full  value  of  the  property,  the  loss  of  which  was 
occasioned  by  the  negligent  act  complained  of,  and  the 
insurer  by  reason  thereof  has  no  interest,  the  insurer  and 
owner  of  the  property  may  join  to  recover  the  whole  loss  in 
one  action.  Together  they  have  a  united  interest  in  a  single 
cause  of  action  or  liability  to  which  the  negligent  act  of  the 
defendant  gave  rise.  The  insurer  acquires,  not  a  new  and 
separate  cause  of  action,  but  only  a  right  or  interest  with  the 
owner  of  the  property  in  a  single  cause  of  action  or  liability, 
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and  cannot,  therefore,  in  such  case  sue  in  his  own  name 
alone.  It  is  upon  this  principle,  which  preserves  the  indi- 
visibility of  the  action  arising  out  of  one  loss  and  one 
liability,  that  under  the  old  practice  the  action  would  have 
been  brought  in  the  name  of  the  insured  for  the  benefit  of 
all  concerned;  but  the  Code  requiring  the  action  to  be 
brought  in  the  name  of  the  real  party  in  interest,  the  insur- 
ance companies  and  the  owners  of  the  property  destroyed 
constituting  such  party,  would  have  to  join  in  the  recovery. 
In  other  words,  the  insurance  companies  would  join  the 
owner  in  bringing  one  action  to  determine  the  liability  of 
the  defendant. 

But  it  is  said,  if  the  owner  or  some  one  of  the  companies 
should  refuse  to  join,  there  is  no  authority  under  our  Code 
in  actions  at  law  to  compel  parties  jointly  interested  to  join 
in  the  action.  While  we  have  a  section  which  provides 
that  "of  the  parties  to  the  suit,  those  who  are  united  in 
interest  must  be  joined  as  plaintiflPs  or  defendants;  but  if 
the  consent  of  any  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defendant, 
the  reason  thereof  being  stated  in  the  complaint,"  (Hill's 
Code,  §  385)  it  does  not  apply  to  actions  at  law.  In  states 
where  all  distinctions  bet<^een  law  and  equity  are  abolished, 
as  in  Wisconsin,  where  there  is  a  provision  similar  to  our 
section  385,  mpra^  there  is  no  difficulty  about  compelling 
parties  to  join,  as  the  case  of  Pratt  v.  Radfordy  52  Wis.  118, 
illustrates.  Unless  the  parties  united  in  interest  are  willing 
to  join,  there  is  no  provision  in  our  Code  in  actions  at  law 
to  compel  them.  Ordinarily,  reliance  may  be  placed  upon 
the  interest  of  parties  to  voluntarily  join  when  they  are 
united  in  interest,  but  if  some  one  should  refuse,  as  has 
happened  in  cases  of  other  sort,  recourse  will  have  to  be 
sought  in  equity  until  the  legislature  shall  obviate  the  diffi- 
culty, if  any  change  is  desirable.  To  allow  separate  actions  to 
be  brought  where  there  is  but  one  liability  would  be  illogical 
and  contrary  to  established  legal  principles,  and  would  be 
productive  of  mischief  and  oppression.    As  the  court  said 
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in  SwaHhovi  v.  Rciilway  Co.,  suprq,:  "For  a  single  wrong- 
ful act^  which  gave  rise  to  but  one  liability,  the  defeudant 
might  be  harassed  with  a  dozen  diflPerent  actions."  As  well 
on  principle  as  to  avoid  useless  litigation  this  ought  not  to 
be  permitted. 
The  judgment  must  be  affirmed. 


[FUed  April  80,  1891.  J 

HOME  MUTUAL  INSURANCE  CO.  v.  O.  R.  &  N.  CO.  j^!"! 

ImuBANCE— Subrogation.— Where  Insured  property  Is  destroyed  by  fire  oansed  by  the 
wrongAil  act  or  negligence  of  a  third  party,  an  insurance  company  paying  the  loss 
is,  to  the  extent  of  the  payment,  thereby  subrogated  to  the  owner's  cause  of  action 
•gainst  the  wrongdoer. 

XmiBETY  OF  Action— Joinder  of  Platntiffb.— Where  the  value  of  the  property 
destroyed  exceeds  the  amount  of  insurance  paid,  the  insurer  paying  the  loss  only 
acquires  thereby  to  the  extent  of  the  payment  a  Joint  interest  with  the  owner  in 
the  cause  of  action  against  the  wrongdoer;  hence,  in  prosecuting  such  cause  of 
action  the  owner  of  the  property  destroyed  must  be  Joined  with  the  insurer  paying 
the  loss  as  a  co-plaintiff. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Plaintiff  appeals.    Affirmed. 

The  complaint  states  in  substance  that  on  the  30th  day  of 
April,  1888,  the  plaintiff  had  executed  to  one  J.  H.  Koontz 
three  insurance  policies  for  the  aggregate  amount  of  $20,000 
on  his  mill  and  its  contents  at  Echo,  Oregon;  that  on  that 
date  the  said  mill  and  its  contents  were  totally  destroyed  by 
fire  caused  by  the  negligence  of  the  defendant;  that  on  May 
22, 1888,  and  June  1,  1888,  upon  proof  of  loss,  the  plaintiff 
paid  said  Koontz  the  amount  of  said  policies  in  full,  and 
that  the  value  of  said  property  so  destroyed  was  the  sum  of 
$39,316.72.  Judgment  is  asked  for  the  full  sum  of  $19,888.14 
and  interest,  and  for  costs  and  disbursements. 

The  defendant,  after  denying  the  material  facts  as  alleged* 
set  up  as  a  defense  in  substance  that  on  the  21st  day  of 
December,  1888,  the  said  Koontz  commenced  his  action 
against  defendant  in  the  circuit  court  for  Umatilla  county 
for  the  recovery  of  the  sum  of  $39,361.72,  as  damages  for 
the  destruction  of  said  mill  and  its  contents,  and  that 
subsequently  a  verdict  was  rendered  therein  by  the  jury  in 
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favor  of  said  Koontz  for  the  sum  of  $17,500,  which  was 
affirmed  on  appeal  to  the  supreme  court,  and  that  the 
defendant  thereafter  in  that  action  paid  the  said  Koontz 
the  amount  so  found  as  damages  for  the  destruction  of  said 
property,  and  that  by  reason  thereof,  the  said  Koontz  was 
fully  compensated  for  the  total  amount  of  the  injury  to  him 
caused  by  the  defendant,  and  that  said  Koontz  holds  said 
money  in  trust  for  the  use  and  benefit  of  the  plaintiff,  etc. 
And  the  defendant  set  up  as  a  further  defense,  that  prior  to 
the  commencement  of  the  action  of  said  Koontz  against  the 
defendant  herein,  the  plaintiff  herein,  the  Home  Mutual 
Fire  Insurance  Company,  had  full  knowledge  of  the  circum- 
stances of  the  destruction  of  said  property,  and  that  an 
action  was  about  to  be  commenced  by  the  said  Koontz 
against  said  railroad  company  to  recover  damages  for  such 
loss,  and  was  notified  by  said  Koontz  and  his  attorneys  of 
such  fact,  and  was  requested  by  them  to  prosecute  or  join 
with  him  in  prosecuting  the  action  against  the  said  com- 
pany; that  the  said  insurance  company  neglected  and 
refused  to  prosecute  either  severally  or  jointly  with  said 
Koontz,  and  disclaimed  all  interest  therein,  and  permitted 
said  action  to  be  prosecuted  alone  by  said  Koontz  against 
said  railroad  company.  The  defendants  in  the  present 
action  allege  that  at  the  time  of  the  commencement  of  said 
action  and  until  after  the  trial  thereof  as  aforesaid,  neither 
of  the  defendants  had  any  knowledge  that  the  property 
alleged  to  have  been  destroyed  was  insured  in  the  plaintiff 
company,  or  that  said  Koontz  had  received  any  sum  what- 
ever on  account  of  said  loss;  that  after  the  judgment  was 
recovered,  and  while  said  action  was  pending  upon  appeal, 
the  defendants  for  the  first  time  became  aware  of  the  fact 
that  the  property  was  insured  in  said  company,  and  imme- 
diately notified  the  insurance  company  of  the  recovery  of 
the  judgment  in  favor  of  Koontz,  and  requested  it  to  take 
such  steps  as  it  might  deem  necessary  to  protect  any  interest 
or  claim  upon  the  proceeds  of  the  judgment  which  it  might 
have;  that  the  insurance  company,  upon  the  receipt  of  such 
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notice,  disclaimed  any  right,  title  or  interest  in  the  said 
judgment  in  favor  of  Koontz,  or  the  proceeds  thereof,  and 
declined  to  take  any  steps  legally  or  otherwise;  that  by 
reason  of  the  failure  of  the  insurance  company  to  unite 
with  the  said  Koontz  in  the  prosecution  of  said  action  and 
failure  to  disclose  their  interest  and  to  take  any  steps  to 
prevent  the  collection  of  said  judgment,  whereby  Koontz 
was  permitted  to  receive  the  entire  proceeds  of  said  judg- 
ment, the  insurance  company  was  guilty  of  a  fraud  upon 
the  rights  of  the  defendant  and  is  estopped  from  prosecuting 
this  action.  To  these  last  two  defenses,  the  plaintiff  demurred 
that  they  were  insufficient  to  constitute  a  defense,  which 
being  overruled  by  the  trial  court,  the  appeal  is  taken  from 
the  judgment  rendered  therein. 

John  M.  GeariUy  for  Appellant 

W,  W.  OoUoTit  and  Zera  SnoWy  for  Respondents. 

LoKD,  J. — The  question  presented  by  the  contention  for 
the  plaintiff  is,  that  if  a  loss  under  a  policy  of  fire  insur- 
ance IS  caused  by  the  wrongful  act  of  a  third  person,  the 
insurer,  upon  making  payment  to  the  insured  pro  tantOf  is 
subrogated  to  the  rights  and  remedies  of  the  insured,  and 
may  maintain  against  the  wrongdoer  an  action  in  his  own 
name,  and  need  not  prosecute  it  in  the  name  of  the  insured. 

This  action  is  brought  by  the  plaintiff  in  its  own  right, 
upon  the  assumption  that  the  effect  of  the  insurance  was  to 
create  in  the  plaintiff  a  pecuniary  interest  in  the  property 
insured,  and  that  when  it  was  destroyed  by  the  wrongful  act 
of  the  defendant  whereby  it  became  liable  and  was  required 
to  pay  for  the  loss  to  the  extent  of  the  insurance  to  the 
insured,  it  became  entitled  to  a  legal  remedy  against  the 
defendant  in  its  own  independent  right  to  the  extent  which 
it  was  compelled  to  pay  for  such  loss  occasioned  by  the  defend- 
ant's wrongful  aci  This  involves  an  inquiry  into  the  nature 
of  the  rights  which  the  insurer  acquires  upon  the  payment 
of  the  insurance  for  a  loss  caused  by  the  wrongful  act  of  a 
third  person.  The  right  of  the  insurance  company  that  has 
paid  a  loss  to  recover  of  the  wrongdoer,  after  payment  of 
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Buch  loss,  rests  upon  the  doctrine  of  subrogation  in  its  appli- 
cation to  insurance  companies.  "Every  day,"  said  Lord 
Mansfield,  "the  insurer  is  put  in  the  place  of  the  insured.** 
V  {Mason  v.  Sainsbury,  3  Doug.  53.)  Subrogation  is  purely  an 
equitable  result.  It  is  the  creation  of  equity, is  not  dependent 
on  contract,  and  is  enforced  for  the  purpose  of  attaining  the 
ends  of  justice.  It  grows  out  of  the  relation  which  the 
parties  sustain  to  each  other,  and  the  party  subrogated 
acquires  no  other  or  greater  rights  than  those  of  the  party 
for  whom  he  is  substituted.  As  the  contract  of  insurance  is 
one  of  indemnity,  when  a  loss  occurs  by  the  negligent  or 
wrongful  act  of  a  third  party,  and  the  insurer  pays  the 
insured,  he  is  entitled  upon  equitable  principles  to  be  sub- 
rogated to  the  rights  of  the  insured  against  the  wrongdoer* 
Hence,  the  general  rule  that  when  property  which  has  been 
insured  is  lost  or  destroyed  by  the  negligent  or  wilful  act  of 
another,  an  action  accrues  in  favor  of  the  insured,  and  if  the 
insurer  pays  the  loss  he  is  subrogated  to  the  rights  of  the 
insured,  as  against  the  wrongdoer,  with  all  his  rights  as  well 
as  his  remedies.  "Where  the  property  insured,"  says  Mr- 
Wood,  "is  destroyed  by  the  negligence  of  a  third  person,  so 
that  the  assured  has  a  remedy  against  him  therefor,  the 
insurer,  by  payment  of  the  loss,  becomes  subrogated  to  the 
rights  of  the  assured  to  the  extent  of  the  sum  paid  under 
the  policy.  The  assured  becomes  trustee  for  the  insurer* 
and  by  necessary  implication  the  payment  of  the  loss 
operates  as  an  equitable  assignment  to  the  insurer  to  the 
extent  of  the  sum  paid  under  the  policy."  (Wood  on 
Ins.  §  499.) 

Theowuer  and  insurer,  in  respect  to  the  ownership  of  the  prop- 
erty and  the  risk  incident  thereto,  are  considereil  but  one  person, 
having  together  the  beneficial  right  to  an  indemnity  against  the 
wrongdoer  whose  negligent  act  occasioned  the  loss  or  destruc- 
tion of  the  property.  The  liability  of  such  wrongdoer  to  the 
owner  is  first  and  principal,  and  that  of  the  insurer  secondary 
— not  in  order  of  time,  but  of  ultimate  liability.  {Hart  v. 
Western  B.  B.  Co.  13  Met.  99,  46  Am.  Dec  719;  Hall  y.  E.  R 
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Co.  13  Wall.  367.)  The  insurer  standing  in  no  relation  of 
contract  or  privity  with  those  who  are  responsible  for  the 
loss,  his  rights  arise  out  of  his  contract  of  indemnity  and  are 
derived  from  the  assured  alone,  and  can  only  be  enforced  in 
the  right  of  the  latter.  **  In  any  form  of  remedy,"  says  Mr. 
Justice  Gray,  "  the  insurer  can  take  nothing  by  subrogation 
but  the  rights  of  the  assured."  {Phoenix  Ins.  Co.  v.  Erie  Trans. 
Co.  117  U.  S.  321.)  The  reason  for  the  doctrine  that  the 
insurer  must  enforce  his  rights  in  the  name  of  the  owner 
against  the  wrongdoer  or  party  first  liable  as  principal, 
Tenny,  J.,  said,  was  "wholly  inconsistent  with  the  principle 
that  the  insurer  can  in  his  own  name  recover  for  money 
paid  on  the  contract  of  insurance  in  an  action  against  the 
wrongdoer;  for  the  insurer  and  assured  being  in  eflPect  one 
person,  each  cannot  maintain  an  action  at  the  same  time 
and  for  the  same  loss,  where  there  can  be  but  one  satisfac- 
tion," {Ins.  Co.  V.  Bosher,  39  Me.  256,  63  Am.  Dec.  618.) 
"It  has  long  been  settled,"  said  Dyer,  J.,  "both  in  England 
and  in  this  country,  that  such  a  cause  of  action  is  single  and 
indivisible,  and  that  in  a  case  like  the  present  the  insurer  could 
not  at  common  law  sue  the  wrongdoer  in  his  own  name  to 
recover  the  amount  paid  the  assured,  but  must  bring  his  action 
in  the  name  of  the  assured."  {First  Pres.  Soo.  v.  Goodrich 
Tram.  Co.1  Fed.  Rep.  258.) 

Where  the  insurance  company  has  paid  the  owner  for 
the  destruction  of  his  property  by  fire,  occasioned  by  the 
fault  of  a  railroad  company,  and  afterwards  the  owner 
receives  the  amount  from  the  company  in  satisfaction  of  his 
damages,  he  holds  it  in  trust  for  the  insurance  company, 
and  it  may  recover  it  from  him  by  a  suit  in  equity.  So, 
too,  if  the  railroad  company  has  not  paid  the  owner  his 
damages  for  the  loss,  or  has  paid  it  to  him,  knowing  that 
he  had  received  the  amount  of  the  insurance  from  the 
insurance  company,  the  railroad  company  is  liable  to  the 
insurance  company  in  an  action  at  law,  which  it  has  a  right 
to  bring  in  the  name  of  the  owner,  without  his  consent,  to 
Bepay  it  the  damages  to  the  amount  of  the  sum  paid  by  it, 
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and  that  a  release  from  the  owner  would  be  no  defense  to 
such  an  action,  {Monmovih  Ins.  Co,  v.  Hutchinson,  21  N.  J. 
Eq.  108.)  The  subrogation  of  the  insurer  to  the  remedies 
of  the  insured  for  the  destruction  of  the  insured  property 
upon  the  payment  of  the  loss,  operates  as  an  equitable 
assignment  to  the  insurer  to  the  extent  of  the  amount  paid. 
"It  is  in  the  nature,"  said  Shaw,  C.  J.,  "of  an  equitable 
assignment,  which  authorizes  the  assignee  to  sue  in  the 
name  of  the  assignor,  for  his  own  benefit."  {Hart  v.  Rail- 
road Co.,  supra.) 

It  results  then  that  the  right  resting  on  the  doctrine  of 
subrogation,  and  not  depending  upon  contract  or  privity, 
must  be  worked  out  through  the  right  of  the  insured,  or 
the  owner  of  the  property  destroyed ;  that  the  remedy  must 
be  prosecuted  in  his  name,  unless  the  code  of  procedure 
which  permits  an  action  to  be  brought  in  the  name  of  the 
real  party  in  interest  has  changed  this  rule.  The  case  ol 
Ins.  Oo.  V.  Ihie  By.  Go.  73  N.  Y.  399,  29  Am.  Rep.  171,  is  re- 
lied upon  to  support  this  position.  But  in  that  case,  the  owner 
had  fully  settled  his  claim  against  the  railroad  company,  but 
the  contract  showed  that  the  amount  of  the  policy  was  deducted 
from  the  amount  of  the  loss  in  the  settlement,  so  that  the 
insurance  company  was  the  only  remaining  party  in  interest. 
The  action  being  under  the  code  of  that  state,  which  requires 
the  action  to  be  brought  in  the  name  of  the  real  party  in 
interest,  by  this  settlement  the  owner  having  no  interest,  it 
was  held  that  the  msurance  company  might  properly  bring 
the  action.  In  ^na  Ins.  Co.  v.  Hannibal  Ry.  Co.  3  Dillon,  1, 
it  was  held  by  Dillon,  J.,  that,  in  a  case  where  the  property 
destroyed  exceeded  in  value  the  amount  insured,  the  rule  of 
law  had  long  been  settled  that  the  insurance  company,  on 
payment  of  the  loss,  cannot  sue  the  wrongdoer  in  its  own 
name,  saying:  " The  suit,  though  for  the  use  of  the  insurer, 
must  be  in  the  name  of  the  person  whose  property  was 
destroyed.  The  wrongful  act  was  single  and  indivisible, 
and  gave  rise  to  but  one  liability.  If  one  insurer  may  sue, 
then,  if  there  are  a  dozen,  each  may  sue,  and  if  the  aggre- 
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gate  amount  of  all  the  policies  falls  short  of  the  actual  loss, 
the  owner  could  sue  for  the  balance.  This  is  not  permitted, 
and  so  it  was  held  nearly  a  hundred  years  ago.''  And  again : 
"  But  it  is  insisted  that  the  provisions  of  the  Missouri  statute, 
that  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  though  it  declares  that  the  provision 
shall  not  authorize  the  assignment  of  a  thing  in  action,  not 
arising  out  of  contract,  changes  the  rule.  However  it  might 
be,  if  the  amount  paid  by  the  insurer  to  the  assured  had 
equaled  or  exceeded  the  value  of  the  property,  and  the 
assured  had  made  a  full  assignment,  it  is  plain  that  this  case 
falls  within  the  reasons  of  the  rule  itself,  as  expounded  by 
Butler  and  Mansfield  in  the  case  in  Douglas  above  cited, 
and  which  is  the  foundation  of  the  law  on  this  subject." 

In  Marine  Ins.  Co.  v.  R  R  Co.  41  Fed.  Rep.  645,  it  was 
held  under  the  Arkansas  statute  providing  that  "every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in 
interest,"  that  an  insurance  company  which  has  paid  the 
insured  the  full  value  of  the  property  destroyed  may 
maintain  an  action  in  its  own  name  against  the  wrongdoer 
causing  the  loss.  Caldwell,  J.,  said :  "  Under  the  reformed 
codes  of  procedure,  the  action  of  the  insurance  company  in 
cases  of  this  sort  may  be  brought  in  the  name  of  the 
insurer;"  citing  Swarthoul  v.  R  R  Co.  49  Wis.  625;  Conn, 
Ins.  Co.  V.  R.  R.  Co.  73  N.  Y.  399,  29  Am.  Rep.  171.  "But 
as  it  is  alleged  in  the  complaint  that  the  pluintifT  has  paid  the 
insured  the  full  value  of  the  property  destroyed,  it  is  plain  that 
the  latter  have  no  interest  in  the  present  controversy,  and  hence 
they  are  not  necessary  parties."  The  opinion  is  however 
expressed  in  that  case,  if  the  value  of  the  property  destroyed 
exceeds  the  insurance  money  paid,  that  the  insurer  might 
join  or  be  joined  with  the  owner  in  the  action  to  recover  for 
its  loss,  and  would  not  be  required,  as  held  by  Judge 
Dillon,  mpra,  in  such  case,  to  prosecute  the  action  in  the 
name  of  the  insured.  A  like  view  was  sustained  in  Orandall 
v.  Ooodrich  T¥an8.  Co.  16  Fed.  Rep.  75,  where  Dyer,  J.,  held 
that  in  an  action  to  recover  the  value  of  a  building  destroyed 
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by  a  fire  caused  by  the  alleged  negligence  of  the  defendant, 
the  owner  of  the  building  and  an  insurance  company  that 
has  paid  the  amount  of  the  insurance  of  such  building  and 
taken  an  assignment  of  the  claim  from  the  owner  to  that 
extent,  may  join  as  parties  to  the  action  when  the  value  of 
the  house  exceeds  the  amount  for  which  it  was  insured.  In 
SwarihovJt  v.  Railway  Co.  several  insurance  companies  united 
with  Swarthout,  to  whom  they  had  paid  the  amount  of 
their  policies  for  property  destroyed  by  the  negligence  of 
the  defendant,  in  an  action  to  recover  for  the  value  of  such 
property.  The  defendant  demurred  on  the  ground  that  the 
plaintiffs  could  not  sue  in  one  action,  but  each  must  sue 
separately.  The  demurrer  was  overruled,  and  the  correctness 
of  this  ruling  was  the  subject  of  the  controversy.  The  court 
says:  ''It  is  said  if  the  defendant  is  liable  at  all,  it  is 
separately  and  distinctly  liable  to  each  insurance  company 
to  the  amount  paid  on  its  policy.  But  it  seems  to  us  that 
it  would  be  an  intolerable  rule  to  allow  each  insurance 
company  to  bring  a  separate  suit.  The  railroad  company 
might  well  say,  were  this  attempted:  The  claim  is  indivis- 
ible; there  is  but  one  wrongful  act  complained  of,  one  loss 
and  one  liability.  It  might  well  insist  that  thQ  whole  matter 
should  be  litigated  in  one  action.  And  what  objection  there 
can  be  to  allowing  the  owner  to  unite  with  the  insurance 
companies  in  bringing  one  action  to  determine  the  liability 
of  the  defendant,  we  fail  to  perceive.  Under  the  old  practice, 
the  action  would  probably  have  been  brought  in  the  name 
of  the  assured  for  the  benefit  of  all  concerned;  but  the  code 
requires  the  action  to  be  brought  in  the  name  of  the  real 
party  in  interest.  Now,  it  appears  that  Swarthout  has  made 
an  assignment  in  writing  to  each  insurance  company  of  a 
part  of  his  claim  against  the  railroad  company  for  the  alleged 
wrongful  destruction  of  his  property.  It  is  obvious  if  one 
of  the  insurance  companies  may  bring  a  separate  suit  for  the 
amount  of  its  claim,  each  may;  and  as  the  aggregate  amount 
of  the  policies  falls  short  of  the  actual  loss,  Swarthout  may 
sue  for  the  balance.     As  we  have  said,  a  rule  of  law  which 
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would  allow  this  to  be  done  would  operate  most  oppressively 
upon  the  railroad  companies.  For  a  single  wrongful  act, 
which  gave  rise  to  but  one  liability,  it  might  be  harassed  with 
a  dozen  different  actions."  In  a  later  case,  Pratt  v.  Eadford, 
52  Wis.  118,  the  court,  after  citing  the  section  of  their  statute 
which  provides  that  "every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,"  and  the  further  section 
that  "of  the  parties  to  the  action,  those  who  are  united  in 
interest  must  be  joined  as  plaintiffs  or  defendants,  but  if  the 
consent  of  any  one  who  should  be  joined  as  plaintiff  cannot 
be  obtained,  he  may  be  made  a  defendant,  the  reason  thereof 
being  stated  in  the  complaint,"  says:  "Under  the  statutes 
above  cited,  the  insurance  companies  could  maintain  an 
action  against  such  wrongdoer  in  their  own  names,  or  be 
joined  with  the  insured  as  plaintiff  in  such  action.  *  *  * 
Where  the  common  law  procedure  prevails,  the  action  of 
the  insurance  companies  would  necessarily  be  brought  in 
the  name  of  the  insured.  It  could  be  so  brought  without 
his  consent,  and  he  would  have  no  control  over  it.  But 
under  our  code  of  procedure,  the  companies  would  sue  in 
their  own  names, — joining  the  insured  as  plaintiff,  or  making 
him  defendant,  according  to  the  exigencies  of  the  case." 

It  would  appear  then  from  these  last  cases  that  where 
the  property  is  insured  for  less  than  its  value,  and  is 
destroyed  by  the  negligence  of  a  third  party,  the  insurance 
companies  who  have  paid  the  owner  the  insurance  money 
must  be  joined  with  him  in  an  action  to  recover  damages 
for  the  destruction  of  such  property,  and  that  upon  a  refusal 
of  such  parties  to  join  as  plaintiffs  they  must  be  made 
defendants.  The  action,  though,  would  be  brought  in  their 
own  name,  joining  the  insured  as  plaintiff,  or  making  him 
defendant,  according  as  he  stood  related  to  the  facts.  From 
all  this,  the  conclusion  results  that  where  the  wrongful  act 
is  single  and  indivisible,  there  can  be  but  one  liability  or 
cause  of  action.  Since  the  code,  the  cause  of  action  remains 
as  before,  single  and  indivisible,  and  the  insurer  acquires 
only  a  right  or  interest  with  the  owner  of  the  property  in  the 
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cause  of  action,  or  liability,  and  not  a  new  and  separate  cause 
of  action.  He  cannot,  therefore,  sue  in  his  own  name  alone, 
in  any  case,  under  the  code,  except  where  the  amount  paid 
by  him  has  exceeded  or  equalled  the  value  of  the  property 
destroyed,  and  no  interest  remains  in  the  owner.  When  the 
amount  of  the  insurance  money  paid  is  less  than  the  value 
of  the  property  destroyed  by  the  negligent  act,  all  the 
authorities  agree  that  the  insurer  must  either  sue  in  the 
name  of  the  insured  or  join  with  him  in  bringing  an  action 
against  the  wrongdoer.  None  allows  that  in  such  case  he 
can  sue  in  his  own  name  alone,  for  the  reason  that  the 
wrongful  act  is  single  and  indivisible,  and  gives  rise  to  but 
one  liability  or  cause  of  action.  In  that  cause  of  action  he 
acquires  a  joint  right  with  the  owner  therein,  and  not  a  new 
and  separate  right  of  action,  and  therefore  must  prosecute 
it  jointly  with  him.  They  have  a  joint  interest  in  a  single 
liability,  and  united  are  the  real  parties  in  interest.  Now 
the  facts  disclosed  by  this  record  concede  that  the  property 
destroyed  by  the  wrongful  act  of  the  defendant  greatly 
exceeded  in  value  the  amount  of  the  insurance  money  paid 
by  the  plaintiff.  To  the  extent  of  that  payment,  the  plaintiff 
became  subrogated  to  the  right  of  the  owner  in  the  property, 
but  the  cause  of  action  remained  single  and  indivisible,  and 
the  plaintiff  acquired  only  a  joint  right  with  the  owner 
therein,  and  not  a  new  and  independent  right  of  action,  and 
could  not  therefore  prosecute  the  action  in  his  own  and  sep- 
arate right.  Yet  this  is  exactly  what  the  i)laintiff  has  done 
and  claims  it  has  a  right  to  do.  If  this  were  so,  it  would 
establish  an  intolerable  rule,  and  expose  the  defendant  to  be 
harassed  by  a  dozen  different  actions,  which  it  seems  to  us 
would  be  contrary  to  legal  principles,  and  be  productive  of 
mischief  and  oppression. 
The  judgment  must  be  affirmed. 
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[Filed  April  80,  189L] 

JACKSON  MUNROE  u  EDITH  MUNROE. 

ICabbiaob  and  Divorce  — Fraud  — Cass  in  Judgmknt.  — Facts  ezamlDod  and  held 
that  plaintiff  was  entitled  to  a  decree  dlssolTing  the  marriage,  and  also  for  Sl,487 
and  interest,  money  advanced  at  defendant's  request  before  said  marriage,  upon 
the  fraudulent  representations  and  statements  of  the  defendant 

Washington  county:  F.  J.  Taylor,  Judge. 

Plaintiff  appeals.    Reversed. 

This  is  a  suit  for  divorce.  The  plaintiff  has  also  joined 
in  the  same  suit  a  claim  to  recover  $1,487  advanced  by  him 
at  the  defendant's  request  to  pay  off  a  certain  mortgage  on 
real  property  in  Washington  county  then  owned  by  defend- 
ant's mother,  and  for  other  equitable  relief.  It  is  charged 
that  the  defendant  induced  the  plaintiff  to  pay  and  advance 
$1,487  by  means  of  fraudulent  statements,  promises  and 
representations,  all  of  which  are  particularly  alleged.  The 
answer  denies  most  of  plaintiff's  allegations,  and  then 
recriminates  desertion  of  the  defendant  by  the  plaintiff,  and 
there  is  no  objection  that  there  is  a  misjoinder  of  causes  of 
suit.  The  court  dismissed  the  complaint,  as  well  as  the 
defendant's  cross-complaint,  from  which  decree  dismissing 
the  complaint  the  plaintiff  has  appealed. 

S.  B.  IIustoTiy  and  W,  B.  Gilbert,  for  Appellant. 

T.  H.  Tongue,  for  Respendent. 

Strahan,  C.  J. — After  carefully  considering  the  evidence 
in  this  case,  we  have  no  doubt  that  the  plaintiff  is  entitled 
to  a  decree  of  divorce  on  the  ground  of  desertion.  The 
parties  were  married  at  Vancouver  and  returned  to  Portland 
where  they  spent  one  night  together  and  then  the  defendant 
returned  to  her  home  in  Washington  county  and  never 
thereafter  lived  with  the  plaintiff,  and  it  satifactorily  appears 
from  all  the  circumstances  that  at  the  time  of  the  marriage 
she  did  not  intend  to  live  with  him.  It  is  unnecessary  to 
recapitulate  the  evidence.  It  must  be  painful  enough  in  its 
details  to  both  parties. 

The  plaintiff  must  also  have  a  decree  for  the  $1,487  and 
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its  interest  Justice  would  not  be  complete  without  it.  This 
money  was  advanced  at  the  request  of  the  defendant  upon 
the  most  delusive  hopes  and  promises,  which  she  did  not 
intend  to  fulfil,  but  they  were  made  only  for  the  purpose  of 
overreaching  the  plaintiff  and  obtaining  his  money.  Under 
the  circumstances  the  so-called  release  executed  at  the 
moment  of  the  marriage  ceremony  cannot  be  permitted  to 
stand  in  the  way  of  this  result.  It  was  a  part  and  parcel  of 
the  same  fraudulent  means  and  purpose  which  characterized 
the  defendant's  conduct  with  the  plaintiff  in  all  of  these 
transactions. 

Let  the  decree  of  the  court  below  be  reversed  and  a  decree 
be  entered  here  in  accordance  with  this  opinion. 


[Filed  July  8, 1891.] 

J.  W.  COOK  V.  THE  PORT  OF  PORTLAND. 
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I  44  144 1  GomrrruTiONAL  Law— Statcti  Presumed  Valid.— Before  a  statute  is  declared  void, 
In  whole  or  in  part,  its  repugnancy  to  tLe  conBtitution  ought  to  be  clear,  palpable 
And  free  ttom  doubt. 

MviriciPAL  PURP08K8— Public  Corpobation.— A  corporation  created  for  municipal 
purposes  is  one  established  by  law  for  public  or  governmental  objects,  subject  to 
the  control  of  the  legislature,  with  certain  delegated  political  powers  to  be  exer- 
cised for  the  public  good  in  the  administration  of  civil  government,  and  whose 
members  are  citizens,  not  stoclEholders. 

Uniform  Taxation  — Legislativb  Power.— The  legislature  has  undoubted  authority 
to  apportion  a  public  burden  among  all  the  taxpayers  of  the  state  or  among  those 
of  a  particular  section,  if,  in  its  judgment,  those  of  a  single  section  may  reap  the 
principal  benefit  ttom  the  proposed  expenditure. 

Statutory  Construction— Port  of  Portland.— The  act  of  February  18,  1891,  estab* 
llshing  the  port  of  Portland,  forms  a  corporation  for  municipal  purposes,  and  is 
therefore  not  within  the  provision  of  the  constitution  against  creating  corporations 
by  special  laws;  neither  does  it  violate  the  constitutional  provision  thataU  taxa- 
tion shall  be  equal  and  uniform. 

Multnomah  county:  L.  B.  Steaens,  Judge. 

Plaintiff  appeals.    Affirmed. 

C.  A.  Dolphy  for  Appellant. 

Ellis  O.  Huglies,  for  Respondent. 

Bean,  J. — This  suit  involves  the  constitutionality  of  an 
act  of  the  legislative  assembly  of  this  state,  entitled  "An  act 
to  establish  and  incorporate  the  port  of  Portland^  and  to 
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provide  for  the  improvement  of  the  Willamette  and  Colum- 
bia rivers  in  said  port  and  between  said  port  and  the  sea." 
(Laws  of  1891,  791.)  This  act  in  terms  creates  a  separate 
district,  with  defined  boundaries,  which  embraces  substan- 
tially what  was  at  the  time  of  the  passage  the  cities  of  Port- 
land, East  Portland,  and  Albina,  and  now  the  city  of  Portland, 
to  be  kown  as  the  port  of  Portland,  and  the  inhabitants 
thereof  are  constituted  and  declared  to  be  a  corporation  by 
the  name  and  style  of  the  port  of  Portland,  and  as  such  to 
have  perpetual  succession,  and  by  said  name  to  exercise  and 
carry  out  all  the  corporate  powers  and  objects  by  said  act 
conferred  and  declared;  make  all  contracts;  hold,  receive 
and  dispose  of  real  and  personal  property,  such  as  may  be 
necessary,  requisite  or  convenient  in  carrying  out  the  objects 
of  said  corporation  as  therein  set  out  and  expressed,  and  sue 
and  be  sued,  plead  and  be  impleaded  in  all  actions  suits 
and  proceedings  brought  by  or  against  it.  By  said  act  it  is 
declared  that  the  object,  purpose  and  occupation  of  such  cor- 
poration shall  be  to  so  improve  the  Willamette  river  at  the 
cities  of  Portland,  East  Portland,  and  Albina,  and  the  Wil- 
lamette and  Columbia  rivers  between  said  cities  and  the  sea, 
that  there  shall  be  made  and  permanently  maintained 
therein  a  ship  channel  of  good  and  sufficient  width,  hav- 
ing a  depth  at  all  points  at  mean  low  water,  both  at  said 
cities  and  between  said  cities  and  the  sea,  of  not  less  than 
twenty-five  feet.  So  far  as  is  necessary,  requisite  or  con- 
venient to  carry  out  the  said  object,  this  corporation  is  given 
full  control  over  said  rivers  at  and  between  said  cities  and 
the  sea,  so  far  and  to  the  full  extent  that  this  state  can  grant 
the  same,  and  in  carrying  on  said  work  is  given  the  same 
power  of  eminent  domain  as  exists  under  the  laws  of  this 
state  in  favor  of  corporations  organized  for  the  construction 
and  operation  of  railroads.  For  the  purpose  of  providing 
funds  necessary  for  such  improvement,  said  corporation  is 
authorized  from  time  to  time  to  borrow  money  in  such  sums 
as  may  be  found  necessary,  not  exceeding  the  sum  of  $500,000 
and  to  issue  its  promissory  notes  or  bonds  therefor,  and  is 
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given  power  to  assess,  levy  and  collect  taxes  upon  all  prop- 
erty, real  and  personal,  within  its  boundaries,  and  which  is 
by  law  taxable  for  state  and  county  purposes,  not  exceeding 
the  rate  therein  provided.  The  power  and  authority  given 
to  the  corporation,  the  port  of  Portland,  is  vested  in  and  to 
be  exercised  by  a  board  of  commissioners,  named  therein, 
and  their  successors  in  oflSce,  chosen  as  in  said  act  provided, 
who  shall  serve  without  salary  or  compensation,  except  for 
actual  expenses  incurred  by  any  commissioner  while  engaged 
in  the  actual  work  of  the  corporation. 

At  the  outset  it  is  well  to  observe  that  every  court 
approaches  with  hesitancy  the  question  of  declaring  a  law 
unconstitutional,  and  never  exerts  its  power  so  to  do  while 
doubt  exists.  Every  intendment  must  be  given  in  favor  of 
its  validity.  As  was  said  by  Lord,  J.,  in  Cline  v.  Greenwood^ 
10  Or.  241,  "  Before  a  statute  is  declared  void,  in  whole  or  in 
part,  its  repugnancy  to  the  constitution  ought  to  be  clear 
and  palpable  and  free  from  doubt.  Every  intendment  must 
be  given  in  favor  of  its  constitutionality.  Able  and  learned 
judges  have  with  great  unanimity  laid  down  and  adhered 
to  a  rigid  rule  on  this  subject.  Chief  Justice  Marshall,  in 
5  Cranch,  128;  Chief  Justice  Parsons,  in  5  Mass.  534;  Chief 
Justice  TiLGHMAN,  in  3  S.  &  R.  72;  Chief  Justice  Shaw,  in 
13  Pick.  61,  and  Chief  Justice  Savage,  in  1  Cowan,  564, 
have  with  one  voice  declared  that,  4t  is  not  on  slight 
implication  and  vague  conjecture  that  the  legislature  is  to 
be  pronounced  to  have  transcended  its  powers,  and  its  acts 
be  considered  void.  The  opposition  between  the  constitution 
and  the  law  should  be  such  that  the  people  feel  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other.'" 
Keeping  these  views  in  mind,  we  proceed  to  the  examination 
of  the  question  before  us. 

It  is  first  contended  by  plaintiff  that  the  act  incorporating 
the  defendant,  the  port  of  Portland,  is  repugnant  to  section 
2  of  article  XI  of  the  constitution,  which  provides  that 
"corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  laws,  except  for  municipal  pur- 
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poses."  Under  this  section  there  can  be  but  one  question: 
What  is  a  corporation  created  for  municipal  purposes? 

No  corporation  can  be  created  by  special  act  except  for 
municipal  purposes;  but  there  is  no  limitation  on  the  crea- 
tion of  corporations  for  municipal  purposes  by  special  act. 
Any  corporation  for  municipal  purposes  may  therefore  be 
thus  created.  If,  then,  the  port  of  Portland  is  a  corporation 
created  for  municipal  purposes,  the  act  creating  it  is  not 
repugnant  to  this  section  of  the  constitution.  The  whole 
question,  therefore,  turns  upon  the  meaning  of  the  phrase 
"municipal  purposes,"  as  used  in  the  constitution. 

The  word  municipal  is  defined  by  the  lexicographers  as 
belonging  to  a  city,  town  or  place  having  the  right  of  local 
government;  belonging  to  or  affecting  a  particular  state  or 
separate  community;  local.;  particular;  independent.  It  is 
usually  applied  to  what  belongs  to  a  city,  but  has  a  more 
extensive  meaning,  and  is  in  legal  effect  the  same  as  public 
or  governmental  as  distinguished  from  private.  (Burrill, 
title  "Municipal.")  Thus  we  call  municipal  law  not  the  law 
of  a  city  only,  but  the  law  of  the  state.  (1  Blackst.  Com.) 
Municipal  is  used  in  contradistinction  to  international.  Thus 
we  say  an  offense  against  the  law  of  nations  is  an  interna- 
tional offense;  but  one  committed  against  a  particular  state 
or  separate  community  is  a  municipal  offense.  And  so  are 
municipal  affairs  public  affairs,  and  municipal  purposes 
are  public  or  governmental  purposes  as  contradistinguished 
from  private  purposes.  A  corporation,  therefore,  created  for 
municipal  purposes,  is  a  corporation  created  for  public  or 
governmental  purposes,  with  political  powers  to  be  exercised 
for  the  public  good  in  the  administration  of  civil  govern- 
ment, whose  members  are  citizens,  not  stockholders;  an 
instrument  of  the  government  with  certain  delegated  powers 
Bubject  to  the  control  of  the  legislature,  and  its  members 
oflScers  or  agents  of  the  government  for  the  administration 
or  discharge  of  public  duties. 

A  city  or  purely  municipal  corporation  is  perhaps  the 
highest  type  of  corporation  created  for  municipal  pur* 
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poses,  because  it  is  a  miniature  government,  having  legis- 
lative, executive  and  judicial  powers,  but  there  is  another 
class  of  corporation,  such  as  counties,  school  districts,  road 
districts,  etc.,  which  though  varying  in  application  and 
peculiar  features,  are  but  so  many  agencies  or  instrumen- 
talities of  the  state  to  promote  the  convenience  of  the 
public  at  large,  and  are,  in  the  broadest  use  of  the  term,  for 
municipal  purposes.  It  would  be  a  narrow  and  unwar- 
ranted construction  of  language  to  say  that  municipal 
purposes  means  only  city,  town  or  village  purposes.  The 
constitution  of  this  state  evidently  contemplates  the  creation 
of  counties  under  the  direct  supervision  of  and  by  a  special 
act  of  the  legislature,  yet  no  direct  power  is  given  to  create 
them,  and  the  section  under  consideration  contains  a  direct 
prohibition  against  doing  so,  unless  the  word  municipal 
covers  this  class  of  corporations.  We  thus  perceive  that 
the  word  municipal  not  only  applies  to  cities,  towns  and 
villages,  but  has  a  broader  and  more  general  signification 
relating  to  the  state  or  nation.  And  therefore  the  words 
municipal  corporations,  as  applied  to  incorporated  cities  or 
towns,  and  municipal  purposes  are  not  synonymous.  The 
latter  embrace,  by  the  common  speech  of  men,  before  and 
since  the  days  of  Blackstone,  state  or  national  purposes. 
And  therefore,  while  cities,  towns  and  villages  are  for 
municipal  purposes,  there  are  also  other  corporations  for 
municipal  purposes  that  are  not  of  that  class. 

It  was  in  the  broader  and  more  general  sense  of  the  term 
that  the  words  municipal  purposes  were  used  in  the  consti- 
tution of  this  state.  This  is  evident  from  section  9  of  the 
same  article  of  the  constitution,  wherein  it  is  provided  that 
no  county,  city,  town  or  other  municipal  corporation,  by  a 
vote  of  its  citizens  or  otherwise,  shall  become  a  stockholder 
in  any  joint  stock  company,  corporation,  etc.  Here  is  a 
direct  interpretation  from  the  constitution  itself.  A  munic- 
ipal corporation  is  not  necessarily  a  county,  city  or  town. 
Were  it  so,  the  added  words,  "or  other  municipal  corpora- 
tions," would  be  without  meaning.    Clearly,  a  corporation 
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for  municipal  purposes  is  one  composed  of  citizens  as  dis- 
ticguished  from  stockholders, — a  public  as  distinguished 
from  a  private  corporation. 

In  Ourry  v.  The  Did.  Twp.  of  Sioux  Oity,  62  Iowa,  104,  it  is 
said:  "The  word  municipal,  as  originally  used  in  its  strict- 
ness, applied  to  cities  only;  but  the  word  now  has  a  much 
more  extended  meaning,  and  when  applied  to  corporations 
the  words  political,  municipal  and  public  are  used  inter- 
changeably." In  Eorton  v.  Mobile  School  Com.  43  Ala.  598, 
an  act  had  been  passed  which  repealed  all  prior  laws  upon 
the  subject  of  taxation,  except  those  created  for  municipal 
purposes,  and  it  was  held  that  these  are  not  words  of  tech- 
nical import,  and  should  be  construed  to  apply  to  a  corpor- 
ation to  carry  on  a  public  free  school  and  to  raise  funds  for 
its  support.  In  People  v.  Solomon,  51  111.  37,  under  an  act  of 
the  legislature  providing  for  the  location  and  maintenance 
of  a  park  for  the  towns  of  South  Chicago,  Hyde  Park  and 
Lake,  those  towns  were  erected  into  a  park  district,  and  the 
people  of  the  town  affected  by  the  act,  having  by  a  vote 
accepted  its  provisions,  the  board  of  park  commissioners 
thereby  created  and  appointed  by  the  governor,  to  whom 
was  committed  the  entire  control  of  the  park,  was  held  to 
be  a  municipal  corporation  in  whom  it  was  competent  for 
the  legislature  to  vest  the  power  to  assess  and  collect  taxes 
within  the  park  district  so  created  for  the  special  corporate 
purpose  of  its  creation;  and  this  was  under  a  constitutional 
provision  similar  to  ours.  Mr.  Chief  Justice  Breese,  on  page 
52,  says:  "One  of  the  counsel  for  respondent  asks,  of  what 
character  is  the  corporation  thus  endowed  with  extraordi- 
nary unheard  of  and  unknown  powers  and  privileges?" 
And,  after  defining  the  several  kinds  of  corporations,  he 
asks:  "To  which  of  these  divisions  of  public  corporations 
do  the  South  Park  commissioners  belong?  The  answer  is 
ready  and  obvious.  By  the  vote  of  the  people  within  the 
jurisdiction  of  their  action,  they  became  a  corporate  authority 
qxmsi  municipal,  the  object  of  their  creation  being  of  a  munic- 
inal  character,  and  of  that  alone.     They  became  a  public 
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municipal  corporation."  So  in  People  v.  Trustees  of  Schoolsf 
78  111.  136,  Mr.  Justice  Walker,  in  treating  of  the  power 
and  authority  of  school  townships  under  the  constitution  of 
that  state  to  subscribe  for  the  capital  stock  of  railway  com- 
panies, says:  "These  school  townships  were  created  and  are 
continued  for  school  purposes  alone,  and  not  for  municipal 
purposes.  They  are  only  intended  to  establish  schools  and 
loan  and  manage  the  school  funds  of  the  township  and  pay 
the  teachers  of  schools  taught  in  their  jurisdiction.  This 
was  the  purpose  of  their  organization.  They  were  not 
created  to  exercise  any  of  the  functions  of  government,  and 
hence  are  not  municipal  in  their  nature  or  purpose,  nor  are 
they  provided  with  the  officers  or  the  power  to  exercise  the 
functions  of  government."  The  test  of  a  corporation  for 
municipal  purposes,  adopted  by  the  court,  seems  to  have 
been  the  right  or  power  to  exercise  some  of  the  functions  of 
government,  and  this  we  apprehend  is  the  true  test.  In  the 
case  of  StcUe  v.  Leffingwelly  54  Mo.  458,  cited  and  relied  on  by 
counsel  for  plaintiff,  the  same  principle  is  clearly  recognized, 
under  a  constitutional  provision  similar  to  ours.  In  the 
first  opinion,  there  is  a  tendency  to  hold  that  nothing  but  a 
city  or  some  corporation  connected  therewith  and  instituted 
for  the  purpose  of  carrying  out  some  of  the  known  objects  of 
municipality,  is  a  corporation  created  for  municipal  pur- 
poses; but  in  the  opinion,  on  a  motion  for  a  rehearing,  after 
citing  the  provisions  of  the  constitution,  this  language  is 
used:  "From  these  provisions  it  is  manifest  that  the  legis- 
lature is  prohibited  from  creating  any  sort  of  corporation 
by  special  act,  except  such  as  are  for  municipal  purposes. 
A  corporation  for  municipal  purposes  is  either  a  munici- 
pality, such  as  a  city  or  town  created  expressly  for  local 
self-government,  with  delegated  legislative  powers;  or  it 
may  be  a  subdivision  of  the  state  for  governmental  pur- 
poses, such  as  a  county,  a  school  or  road  district,  etc.  These 
subdivisions  are  sometimes  called  quasi  corporations,  but 
they  are,  nevertheless,  corporations  within  the  meaning  of 
the  constitution.     It  was,  therefore,  eminently  proper  in 
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framing  the  constitution  that  there  should  be  no  express  or 
implied  prohibition  against  creating  such  subdivisions  or 
quasi  corporations  for  municipal  purposes.  The  phrase 
municipal  purposes  was  intended  to  embrace  some  of  the 
functions  of  government,  local  or  general,  and  no  corpor- 
ation not  exclusively  designed  for  this  end  can  be  properly 
denominated  a  corporation  for  municipal  purposes."  And 
again:  "The  aim  of  the  constitution  was  to  prevent  the 
creation  of  corporations  by  special  legislation,  except  for  a 
particular  purpose.  In  framing  this  prohibition,  it  was 
necessary  to  exclude  the  idea  that  quasi  corporations  or  sub- 
divisions of  the  state  for  municipal  purposes  were  to  be 
embraced  among  the  inhibited  acts  of  the  legislature.  No 
language  could  have  expressed  this  more  clearly  than  the 
phrase  'except  for  municipal  purposes,'  as  used  in  the 
constitution." 

We  have  not  overlooked  the  cases  of  Low  v.  Mayor j  5  Cal. 
214,  and  San  Francisco  v.  Spring  VaUey  Water  Co.  48  Cal. 
493,  cited  by  counsel  for  plaintiff,  but  we  do  not  think  they 
conflict  with  the  doctrine  we  are  attempting  to  announce. 
In  the  former,  the  court  held  that  a  private  corporation 
organized  to  run  steamboats,  with  one  of  its  termini  in  the 
city  of  Marysville,  was  not  a  corporation  created  for  munic- 
ipal purposes,  so  that  the  legislature  could  authorize  the 
city  to  subscribe  for  its  stock;  and  in  the  latter  it  was  held 
that  the  legislature  could  not  confer  upon  a  private  corpor- 
ation by  special  act  the  right  or  duty  to  supply  the  city  of 
San  Francisco  with  water. 

The  purposes  and  powers  of  the  port  of  Portland  are  all 
public,  political  or  governmental.  It  possesses  none  of  the 
features  of  a  private  corporation.  There  is  no  stock  to  be 
subscribed.  Its  members  are  citizens,  not  stockholders. 
There  is  no  acceptance  necessary,  and  its  powers  and  very 
existence  are  at  the  will  of  the  legislature.  The  sole  object 
of  the  corporation  is  to  so  improve  the  Willamette  and 
Columbia  rivers  at  the  city  of  Portland  and  between  that 
point  and  the  sea  as  to  create  and  maintain  a  ship  channel 
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of  a  specified  depth,  and  for  this  purpose  it  is  given  full 
power  over  these  rivers,  so  far  as  the  state  can  grant  the 
same.  There  is  no  power  to  take  tolls  or  make  profit  of 
any  kind.  No  private  interests  of  any  kind  are  granted  or 
acquired.  The  highway  to  be  created  or  improved  belongs 
to  the  public,  and  is  open  to  the  whole  public  to  be  used  at 
will,  and  with  such  means  of  navigation  as  taste,  pleasure 
or  convenience  may  dictate. 

No  one  questions  that  the  establishment  and  improve- 
ment of  highways  and  the  opening  of  facilities  for  access  to 
market  are  within  the  governmental  powers  of  every  state 
or  nation,  and  that  among  the  most  important  of  these 
highways  are  to  be  classed  navigable  rivers.  These  things 
are  necessarily  done  by  law.  The  state  may  directly  levy 
taxes  to  improve  such  highways,  or  it  may  apportion  and 
impose  the  duty,  or  confer  the  power  of  assuming  it  upon 
the  municipal  divisions  of  the  state,  or  create  a  municipal 
division  locally  benefited  for  that  express  purpose.  These 
municipal  corporations  or  divisions  exist  only  for  the  conven- 
ient administration  of  the  government.  Such  organizations 
are  instruments  of  the  state  to  carry  out  its  will.  When  they 
are  authorized  to  levy  a  tax  or  appropriate  its  proceeds,  the 
state  is  doing  through  them  indirectly  what  it  rnight  do 
directly.  The  rivers  placed  under  the  control  of  this  cor- 
poration are  not  only  navigable  but  are  the  great  com- 
mercial highway,  not  only  of  this  state  but  largely  of  the 
entire  Northwest.  The  only  powers  conferred  upon  the  port 
of  Portland,  except  the  necessary  incidental  powers  of  hold- 
ing the  property  and  making  the  contracts  necessary  to 
carry  out  the  main  purpose,  are  the  control  and  improve- 
ment of  this  public  highway  and  the  levy  and  collection 
of  taxes  therefor.  The  port  of  Portland  and  the  commis- 
sioners who  exercise  its  powers  are  nothing  more  than  the 
agents  of  the  state  delegated  to  exercise  one  of  its  highest 
prerogatives,  the  taxing  power,  in  carrying  out  one  of  its 
best-known  and  recognized  objects  and  most  important 
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duties,  the  improvement  of  a  great  and  important  public 
highway. 

It  is  also  contended  that  this  act  is  unconstitutional  as 
being  in  violation  of  section  32,  article  I,  of  the  constitution, 
providing  that  "all  taxation  shall  be  equal  and  uniform/' 
Counsel  for  plaintiflF  admits  the  general  rule  that  a  tax  is 
not  unconstitutional  for  lack  of  uniformity,  when  levied  for 
local  purposes,  if  it  is  equal  and  uniform  throughout  the 
taxing  district,  but  his  contention  is  that  to  authorize  the 
legislature  to  lay  a  tax  upon  one  district  or  subdivision  of 
the  state  alone,  the  purpose  for  which  it  is  laid  must  not 
only  be  public,  but,  as  regards  the  people  of  such  district  or 
subdivision,  it  must  also  be  local.  This  is  admitted  by  coun- 
sel for  respondent  to  be  the  correct  rule,  but  he  contends, 
and  we  think  correctly,  that  the  power  of  taxation  hore 
under  consideration  is  not  subject  to  objection  under  this 
rule.  It  is  a  fact  of  which  this  court  will  take  judicial 
knowledge,  that  the  port  of  Portland,  a  district  which  is 
now  the  city  of  Portland,  is  the  commercial  metropolis  of 
the  state  of  Oregon,  if  not  of  the  whole  Pacific  Northwest. 
It  is  the  center  of  trade  and  commerce  for  a  vast  section  of 
country,  simply  because  here  the  commerce  of  land  and  sea 
meet,  and  through  this  city  the  country  trades  with  the  world 
at  large.  It  holds  communication  with  the  sea,  the  great 
highway  of  commerce,  by  the  Willamette  and  Columbia 
rivers,  and  can  only  retain  its  commercial  supremacy  by  the 
maintenance  in  these  rivers  of  a  ship  channel  of  suflBcient 
depth  to  enable  the  largest  sea-going  vessels  to  find  anchor- 
age at  its  wharves.  Its  present  prosperity  is  due  to  the  fact 
that  it  is  a  center  of  trade  and  commerce,  which  it  would 
not  be  were  these  rivers  closed,  and  which  in  all  probability 
it  will  not  remain  if  the  improvement  contemplated  is  not 
made.  It  is  not  surrounded  by  any  fertile  farming  districts, 
rich  mines  or  vast  forests,  to  make  it  a  local  center,  but 
depends  entirely  upon  its  trade  and  commerce. 

Counsel  has  well  said  "that  the  maintenance  of  this  great 
commercial  center  at  this  point  is  of  advantage  to  the  whole 
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state,  is  witnessed  by  the  fact  that  it  does  its  business  here; 
that  anything  that  will  cheapen  the  handling  of  what  the 
country  exports  and  imports  will  be  a  benefit  to  all,  is  a 
self-evident  fact,  and  leaves  no  doubt  of  the  public  interest 
in  this  improvement.  But  the  public  might  find  other 
centers  of  trade,  other  channels  of  export  and  import,  pre- 
sumably not  so  advantageous,  or  it  would  now  use  them, 
but  still  capable  of  use  at  need.  But  the  center  of  trade  and 
commerce,  the  port  of  Portland,  cannot  go  elsewhere;  it 
must  live  or  die  here.  In  the  public  the  interest  is  general, 
the  improvement  and  maintenance  of  an  advantageous 
channel  of  trade.  To  the  metropolitan  district,  center  of 
trade  and  commerce,  city,  cities,  or  what  you  will,  embraced 
in  the  port  of  Portland,  the  interest  is  one  of  life  and  death." 

The  people  of  the  port  of  Portland,  therefore,  will  reap 
the  principal  benefit  from  the  proposed  expenditure,  and  it 
is  not  unconstitutional  that  they  should  bear  the  burden. 
As  was  said  by  Mr.  Justice  Strong,  in  Railroad  Co.  v.  County 
of  Otoey  16  Wall.  676:  "The  legislature  has  the  undoubted 
power  to  apportion  a  public  burden  among  all  the  taxpayers 
of  the  state,  or  among  those  of  a  particular  section,  if,  in  its 
judgment,  those  of  a  single  section  may  reap  the  principal 
benefit  from  a  proposed  expenditure,  as  from  the  construction 
of  a  road,  a  bridge,  an  almshouse  or  a  hospital.  It  is  not 
unjust,  therefore,  that  they  should  alone  bear  the  burden. 
This  subject  has  so  often  been  discussed,  and  the  principles 
we  have  asserted  so  thoroughly  vindicated,  that  it  seems  to 
be  needless  to  say  more  or  even  to  refer  at  large  to  the 
decisions." 

It  follows,  therefore,  that  the  act  incorporating  the  port  of 
Portland  is  constitutional  and  valid,  and  the  decree  of  the 
court  below  must  be  affirmed. 

Strahan,  0.  J. — I  dissent 
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28*  8 
KiGUOENCX — fiyiDKKCE — iNSTRrcTioNS.—  Facts  examined,  and  hdd  that  there  wai  no 
eyidence  before  the  Jun'  upon  which  the  court  could  properly  submit  the  question 
of  defendant's  negligence  to  the  Jury ;  and  held  further,  that  when  large  timbers 
were  being  moved  on  rollers,  and  those  engaged  in  the  work  failed  to  keep  the 
rollers  at  right  angles  with  the  piece  of  timber  being  moved,  and  by  reason  thereof 
it  slued  round  so  that  the  end  struck  a  lumber  pile  which  caused  some  planks  to 
fall  upon  the  plaintiff's  leg,  by  means  of  which  he  was  Injured,  such  negligence 
was  the  negligence  of  the  plaintiff's  fellow-servants,  for  which  the  defeudaut  Is 
not  responsible. 
Knowledge  of  Servant.— Where  the  plaintiff  assisted  in  the  construction  of  the 
chute  for  moving  large  timbers,  and  had  as  complete  knowledge  of  its  sufficiency 
for  the  purpose  for  which  it  was  constructed  as  the  defeudaut,  and  received  an 
injury  in  the  moving  of  the  timbers  down  said  chute,  defendant  is  not  responsible 
on  account  of  its  alleged  unsuitableness  for  the  purpose  for  which  it  was  used. 

Coos  county :  M.  L.  Pipes,  Judge, 

Defendant  appeals.    Reversed. 

This  is  an  action  to  recover  damages  for  negligence.  The 
complaint  substantially  charges  that  on  the  28th  of  June, 
1889,  the  defendant  did  saw  and  deliver  from  its  said  mill 
twelve  extraordinary  large  timbers  of  about  the  size  of  20x22 
inches  and  88  feet  long,  under  the  direction  of  C.  F.  Love- 
lace,  its  foreman  and  manager,  and  William  Foley,  superin- 
tendent, and  said  defendant  did,  through  its  said  foreman 
and  manager  and  its  said  superintendent,  direct  the  plaintiff 
to  assist  in  removing  said  timbers  from  the  mill  carriage  on 
the  wharf  into  the  waters  of  Coos  bay  in  front  of  said  wharf> 
and  plaintiff  did  so  assist,  and  did  while  so  doing  exercise 
due  care  and  diligence,  but  that  by  reason  of  said  defendant 
being  grossly  negligent  in  not  supplying  proper  apparatus 
to  handle  and  remove  said  timbers,  and  by  reason  of  the 
unskillfulness,  carelessness  and  incompetency  of  its  said, 
foreman,  manager  and  superintendent,  it  did  attempt  to 
remove  the  same  from  said  track  to  said  bay  across  a  certain 
loose  pile  of  lumber  then  on  said  wharf,  under  the  direction  of 
said  William  Foley,  w4io  was  then  its  foreman,  manager  and 
superintendent,  directly  in  charge  of  said  work,  and  which 
said  pile  of  lumber  was  wholly  inadequate  to  support  the 
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weight  of  said  timber;  that  while  so  doing,  the  last  handled 
of  said  timbers  did,  by  reason  of  the  defendant's  gross  neg- 
ligence and  the  incompetency  and  unskillful  and  careless 
handling  of  said  timber  and  the  insufficiency  of  said  sup- 
port, and  without  any  fault  or  negligence  on  the  part  of  said 
plaintiff,  fall  on  said  pile  of  lumber  on  which  plaintiff  was 
working,  as  directed  by  the  defendant  through  its  said  fore- 
man, manager  and  superintendent  William  Foley,  who  was 
at  said  time  directly  in  charge  of  said  work,  causing  said 
lumber  pile  to  fall,  and  a  part  of  which  did  fall  on  and 
break,  fracture  and  bruise  the  right  leg  of  the  plaintiff,  and 
by  reason  thereof  the  right  foot  of  the  plaintiff  was  neces- 
sarily amputated  between  the  ankle  and  knee,  causing 
plaintiff  great  anguish,  etc. 

It  is  then  in  substance  alleged  further:  That  Lovelace 
and  Foley  were  unacquainted  with  the  handling  and  removal 
of  such  large  timbers,  and  incompetent  to  superintend  said 
work,  and  defendant  had  full  knowledge  of  the  same,  and 
it  was  gross  negligence  on  behalf  of  said  defendant  to  have 
said  Lovelace  and  Foley  in  its  employ  superintending  said 
work  or  to  undertake  to  remove  said  timbers,  or  any  of  them 
as  aforesaid,  across  said  pile  of  lumber,  or  at  all,  it  being 
unprepared  to  handle  timbers  of  that  size  and  unskilled  in 
the  handling  of  the  same;  that  the  plaintiff  was  also 
unskilled  in  handling  such  timbers. 

The  amended  answer  denies  every  material  allegation  of 
the  complaint,  and  then  alleges  the  following  facts:  That 
at  all  times  thereinafter  stated,  George  W.  Loggie  was  and 
now  is  general  manager  of  the  business  of  the  defendant 
within  the  state  of  Oregon,  and  as  such  general  manager 
was  authorized  to  employ  and  did  employ  such  subordinates 
under  him  as  he  deemed  right  and  proper  in  carrying  on 
the  business  of  the  defendant;  that  said  Loggie  did,  as  such 
general  manager  of  the  defendant,  employ  as  a  subordinate 
under  him  the  said  C.  F.  Lovelace  in  complaint  mentioned^ 
and  did  constitute  him  foreman  in  said  sawmill,  and  did 
confer  upon  him  power  to  take  charge  of  the  work  in  and 
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about  said  sawmill,  and  to  hire  and  discharge  men  working 
under  him  in  and  about  the  same,  subject  to  the  approval 
of  said  general  manager;  that  Lovelace  did  possess  and 
exercise  the  authority  during  all  the  times  in  the  complaint 
and  answer  mentioned,  and  none  other,  and  that  said 
William  Foley  was  at  all  times  a  fellow-servant  of  the 
plaintiflF,  and  none  other,  working  in  and  about  said  saw- 
mill, and  under  the  control  and  subject  to  the  orders  of  said 
Lovelace;  that  at  the  time  of  plaintiflF's  employment,  he 
represented  himself  to  be  a  skillful  lumber-piler,  and  had 
worked  in  that  capacity  about  a  sawmill  in  the  state  of 
Michigan  for  a  period  of  about  seven  years,  and  that  he  was 
capable  of  taking  care  of  and  piling  the  lumber  and  timber 
sawed  at  defendant's  said  mill;  and  that  in  reliance  on  said 
representations,  defendant  employed  the  plaintiflf  as  chief 
lumber-piler  to  take  charge  of  the  lumber  and  timbers  that 
were  sawed  at  defendant's  said  sawmill  when  run  out  on 
the  lumber  car  on  the  car  track  or  its  wharf,  and  pile  and 
dispose  of  the  same  as  directed  by  defendant  or  by  C.  F. 
Lovelace,  defendant's  foreman;  that  defendant's  mode  of 
handling  lumber  and  timbers,  and  its  apparatus  for  hand- 
ling the  same  were  well  known  to  the  plaintiff  during  all 
the  time  he  was  in  the  employ  of  the  defendant  as  afore- 
said, and  was  the  same  at  the  time  the  plaintiff's  leg  was 
injured  as  it  was  at  the  time  plaintiflf  commenced  work  for 
defendant,  and  as  it  was  during  all  the  time  of  said  service, 
and  with  which  plaintiflF  found  no  fault;  that  during  said 
time  plaintiflF  frequently  took  charge  of  and  assisted  in 
the  removal  of  large  timbers  which  defendant's  mill  was 
adapted  to  cut,  and  at  no  time  informed  defendant  that 
the  apparatus  provided  for  their  removal  was  insufficient 
for  the  purpose;  that  before  proceeding  to  remove  the  said 
twelve  large  timbers  mentioned  in  complaint,  mill-foreman 
Lovelace  directed  Wm.  Foley  to  assist  plaintiflF  in  making 
such  necessary  temporary  apparatus  and  appliances  as  should 
be  suflBcient  and  suitable  for  removing  said  large  timbers 

from  the  lumber  car  on  the  mill  track  into  the  waters  of 
zx  ob.— asL 


694  Weeklund  v.  Southern  Oregon  CJo.    [Snp.  Ct 

statement  of  fiuts. 

Coos  bay;  that  plaintiff  and  said  Foley,  without  objectioa 
from  either,  undertook  said  work  and  made  such  temporary 
apparatus  and  appliances  as  they  deemed  suitable  and  safe 
for  the  removal  of  said  timbers;  that  the  mill  car  track  was 
elevated  above  the  wharf  the  distance  of  ten  feet,  and  the 
distance  from  said  car  track  to  the  edge  of  the  defendant's 
wharf  where  said  timbers  were  being  removed  was  sixty- 
eight  feet;  that  at  said  time  there  was  a  certain  pile  of 
lumber  on  the  wharf,  placed  there  by  plaintiff,  between  the 
car  track  and  the  edge  of  the  wharf,  which  was  about  sixty- 
five  feet  long,  six  feet  high  and  about  fourteen  feet  wide, 
and  that  plaintiff  and  Foley  utilized  this  pile  of  lumber  in 
removing  said  timbers  by  constructing  a  chute  over  and 
upon  said  pile  of  lumber,  using  heavy  timbers  for  blocking 
and  planks  four  inches  thick  securely  fastened  together  in 
such  manner  as  to  prevent  their  spreading  apart,  whereby 
a  chute  having  a  smooth  surface  was  formed  extending 
from  the  said  car  track  to  the  edge  of  said  pile  of  lumber, 
securely  fastened  to  said  car  track  and  having  a  gradual 
incline  to  the  end  of  said  pile  of  lumber,  to  within  two  or 
three  feet  of  the  edge  of  the  wharf;  that  plaintiff  and  Foley 
had  full  power  and  authority  to  make  said  temporary 
apparatus  and  appliance  as  safe  and  secure  as  they  deemed 
necessary,  and  to  obtain  any  article  necessary  therefor,  and 
that  the  mill  foreman  believed  said  chute  after  inspection 
to  be  safe  and  secure  for  the  removal  of  said  timbers. 

The  remaining  part  of  this  separate  answer  describes  the 
manner  of  the  removal  of  the  timbers  and  the  manner  in 
which  the  plaintiff  was  injured.  The  immediate  manner 
of  the  injury  is  stated  in  effect  that  in  the  removal  of  said 
last  piece  of  timber  the  lumber  pile  upon  which  said  chute 
rested  was  being  pressed  out  by  said  timber,  and  said  Foley, 
who  as  well  as  the  plaintiff  was  standing  on  said  lumber 
pile,  called  to  the  plaintiff  to  jump  or  get  out  of  the  way 
and  at  the  same  time  jumped  himself,  and  other  persons 
present  warned  plaintiff  of  the  danger;  but  the  plaintiff 
delayed  getting  off  of  said  lumber  pile  until  a  portion 
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thereof  was  ready  to  fall  and  then  attempted  to  slide  over 
the  side  of  said  lumber  pile  or  jumped  down  close  to  the 
side  thereof,  so  that  some  heavy  boards  or  plank  fell  and 
struck  and  broke  plaintiff's  leg. 

Another  separate  answer  alleges  that  whatever  danger 
there  was  in  the  removal  of  said  timbers,  was  patent  to  the 
plaintiff  and  other  employes  of  said  mill,  and  that  defendant 
had  no  reason  to  believe  that  there  was  any  danger  to 
plaintiff  in  removing  said  timbers.  Another  defense  alleges 
contributory  negligence.  Still  another  defense  alleges  want 
of  due  care  in  fellow-servants  engaged  in  and  about  the 
removal  of  said  timbers  with  plaintiff.  The  reply  denies 
the  new  matter  in  the  answer.  The  plaintiff  recovered 
judgment,  from  which  defendant  appealed. 

S.  H,  Hazard,  for  Appellant. 

J.  W.  Benneitj  for  Respondent 

Strahan,  C.  J. —  An  unusual  number  of  exceptions  were 
taken  to  the  instructions  given  and  refused  by  the  court, 
but  the  view  we  have  taken  of  the  case  renders  it  unnecesr 
sary  to  examine  each  exception.  The  real  facts  in  this  case 
are  covered  up  in  a  vast  amount  of  unnecessary  verbiage, 
but  when  relieved  of  it  they  are  few  and  plain. 

In  the  spring  of  18S9  the  plaintiff  entered  the  service  of 
the  defendant  to  pile  lumber  at  its  sawmill  on  Coos  bay,  and 
the  uncontradicted  evidence  shows  that  one  employed  in 
that  capacity,  according  to  the  uniform  custom  of  the  mills 
there,  also  assisted  in  taking  care  of  all  the  lumber  that  came 
from  the  mill;  and  it  further  appears  that  the  plaintiff,  after 
his  employmeni;  and  up  to  the  time  of  the  injury  complained 
of,  assisted  in  moving  and  caring  for  whatever  lumber  was 
turned  out  by  the  mill.  One  Shagreen  and  Foley  were 
employed  by  the  defendant,  who  worked  with  plaintiff  about 
the  yard,  Foley  acting  in  the  capacity  of  a  kind  of  "wharf- 
boss."  The  accident  comi)lained  of  occurred  in  moving  tim- 
bers from  defendant's  sawmill  into  Coos  bay.  The  timbers 
to  be  moved  were  twelve  in  number,  20x22  inches  and  88 
feet  long.    The  distance  from  the  end  of  the  car  track  to  the 
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bay  was  68  feet,  which  was  the  distance  the  timbers  had  to 
be  moved.  A  pile  of  lumber  64  or  65  feet  long,  from  15  to 
20  feet  wide  and  about  8  feet  high,  extended  from  the  mill 
nearly  to  the  edge  of  the  wharf.  On  the  top  of  this  lumber 
pile  a  chute  was  constructed  by  Foley  and  the  plaintiff,  but 
under  Foley's  directions.  In  the  first  place,  a  number  of 
pieces  of  timber  5  inches  thick,  from  12  to  33  inches  wide, 
were  laid  across  the  lumber  pile,  and  on  top  of  these  were 
laid  two  planks,  each  4x12  inches  wide,  extending  to  the 
edge  of  the  wharf  on  a  gradual  incline.  On  the  top  of  the 
chute  thus  formed  were  placed  three  rollers  10  inches  in 
diameter  and  2J  feet  long.  The  planks  were  securely  spiked 
to  their  supports  and  dogged  together  so  that  the  same  could 
not  and  did  not  separate.  The  timbers  were  pinched  from 
the  carriage  until  they  rested  upon  the  rollers.  The  rollers 
were  kept  straight  by  men  with  mauls  attending  them  as 
the  timber  was  slowly  and  gradually  moved  upon  them. 
The  incline  was  so  slight  and  gradual  that  they  had  no 
difficulty  in  regulating  the  movement  of  the  timber  on  the 
rollers  until  the  middle  of  the  stick  passed  the  edge  of  the 
wharf,  where  it  plunged  into  the  waters  of  the  bay.  All  of 
the  timbers  were  launched  without  accident  to  any  one  until 
it  came  to  the  last.  After  this  stick  was  upon  the  rollers, 
they  were  not  kept  at  right  angles  with  it,  and  the  front 
end  slued  around,  striking  the  lumber  pile  upon  which  the 
plaintiff  and  others  engaged  in  the  work  were  standing. 
This  caused  a  number  of  the  boards  from  the  top  of  said 
pile  to  fall  upon  the  plaintiff's  leg,  by  means  of  which  it 
was  broken.  Neither  the  chute  nor  any  of  the  cribbing 
supporting  it  separated  or  failed  in  any  way,  and  the  sole 
cause  of  the  injury  was  the  sluing  of  the  rollers.  We  think 
all  the  evidence  on  both  sides,  so  far  as  it  relates  to,  accounts 
for,  or  explains  the  manner  of  the  injury,  concurs  in  this. 

At  the  conclusion  of  the  plaintiff's  evidence,  the  defendant 
moved  for  a  non-suit  for  the  reason  that  the  plaintiff  had 
not  proven  a  case  sufficient  to  be  submitted  to  the  jury. 
This  was  overruled  and  an  exception  taken;  but  we  do  not 
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propose  to  pass  upon  this  exception,  as  the  case  will  be  dis- 
posed of  on  other  grounds. 

The  court  charged  the  jury  upon  the  theory  that  there 
was  some  evidence  before  them  of  negligence  on  the  part  of 
the  defendant  upon  which  they  might  find  a  verdict  for  the 
plaintiff.  In  this  we  think  the  learned  circuit  judge  erred. 
The  most  that  can  be  said  for  the  plaintiff's  evidence  is,  that 
some  of  it  tended  to  prove,  or  at  least  some  of  the  witnesses 
gave  it  as  their  opinion,  that  the  better  way  to  have 
launched  those  timbers  was  to  lower  them  from  the  carriage, 
by  means  of  an  apron,  down  upon  the  wharf,  and  then  move 
them  into  the  water;  but  this  is  not  enough  to  prove  that 
the  defendant  was  negligent  in  adopting  the  means  which 
it  did.  It  does  not  tend  to  prove  that  the  plan  adopted  by 
the  defendant  was  not  reasonably  safe  or  secure.  In  addition 
to  this,  all  the  evidence  tends  to  prove  that  if  the  piece  of 
timber  had  been  kept  upon  the  chute  there  was  no  possible 
danger.  It  was  the  inattention  of  the  men  at  the  rollers 
with  the  mauls  that  caused  the  rollers  to  slue  round,  which 
made  the  end  of  the  stick  strike  a  portion  of  the  lumber  and 
caused  the  same  to  fall,  and  this  was  what  injured  the 
plaintiff.  These  men,  and  all  engaged  in  the  moving  of 
these  timbers,  were  the  fellow-servants  of  the  plaintiff,  and 
if  they  were  negligent  the  master  was  not  liable  for  it.  The 
negligence  of  fellow-servants  is  one  of  the  risks  which  the 
plaintiff  assumed  when  he  entered  the  defendant's  service. 

But  in  addition  to  this,  the  plaintiff  assisted  in  the  con- 
struction of  the  chute.  He  knew  all  about  its  structure  and 
purpose.  The  defendant  had  no  knowledge  on  that  subject 
that  was  not  equally  possessed  by  the  plaintiff,  and  after  the 
chute  was  completed,  the  plaintiff  pronounced  it  safe  and 
suitable  for  the  purpose  for  which  it  was  made.  If  an  injury 
happened  to  the  servant  under  these  circumstances,  the  master 
is  not  responsible.  {Kielley  v.  Belcher  S.  M.  Co.  3  Sawy.  500; 
Bunt  V.  Sierra  BuUes  G.  M,  Co.  11  Sawy.  178 ;  Loonam  v.  Broeh- 
way,  28  How.  Pr.  472 ;  McGuynn  v.  Brodie,  31  Cal.  376 ;  Railn 
road  Co.  v.  JeweU,  46  111.  99,  92  Am.  Dec.  240.) 
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For  the  reasons  that  many  of  the  instructions  given  by 
the  court  were  not  justified  by  the  evidence,  and  are  at 
variance  with  what  is  here  said,  the  judgment  appealed  from 
must  be  reversed  and  remanded  for  such  further  proceed- 
ings as  may  be  proper,  not  inconsistent  with  this  opinion. 

In  disposing  of  this  case  we  have  not  found  it  practicable 
to  examine  each  exception.  The  defendant  asked  fifty-four 
instructions,  many  of  which  were  given  in  a  modified  form, 
others  were  refused,  and  some  of  them  were  given  as  asked. 
The  court  gave  fifty  instructions,  to  many  of  which  excep- 
tions were  taken.  To  exatoine  separately  each  of  these 
rulings  would  require  more  time  and  labor  than  we  can 
bestow  upon  a  single  case.  Nothing  short  of  a  moderate- 
sized  treatise  on  the  law  of  negligence  and  its  cognate 
subjects  would  sufiice.  Such  voluminous  instructions  must 
tend  to  confuse  the  jury  rather  than  elucidate  the  questions 
they  are  to  consider.  A  few  plain  and  simple  propositions 
of  law  applicable  to  the  facts  will  aid  them  in  reaching  a 
correct  conclusion  much  more  efTectually  than  some  of  the 
complicated  statements  to  be  found  in  this  record. 

Let  the  judgment  be  reversed  and  the  cause  remanded  to 
the  court  below  for  such  further  proceedings  as  may  be 
proper,  not  inconsistent  with  this  opinion. 

Bean,  J.,  having  presided  at  two  former  trials  of  this  case, 
did  not  sit  here* 
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J.    N,    GARDNER,    Administrator    v.    MARTIN 

GILLIHAN,  Administrator. 

7VBI8DICTXON  OF  COUNTY  CouET-- DISCOVERY.— While  ft  couuty  court  in  the  exercise 
of  Its  probate  jurisdiction  may  entertain  proceedings  in  the  nature  of  a  discovery 
against  persons  charged  with  secreting  or  rcfusiug  to  account  for  properly  belonging 
to  an  estate,  yet  its  power  ends  with  the  discovery,  so  that  the  right  or  title  of  the 
decedent  to  i>roperty  claimed  by  or  from  his  administrator  must,  if  an  adjudication 
becomes  necessary,  be  litigated  in  courts  of  ordinary  jurisdiction. 

ElPRESENTATivE  P0S8B8SION  —  WAIVER  OP  LiKN.— A  party  who  assumes  possession  ci 
personal  property  in  a  representative  capacity,  which  is  Inooobistent  with  his 


July,  1891.]  Gardner  u  Gillihan.  599 

statement  of  facts. 

previous  possession  of  the  property  under  his  individual  lien  thereon,  is  presumed 
to  have  waived  his  lien,  and  he  cannot  at  the  same  time  defend  his  possession  both 
In  his  representative  and  in  his  individual  capacity. 

Multnomah  county:  E.  D.  Shattuck,  Judge. 

Defendant  appeals.    AflSrmed. 

This  is  an  action  brought  by  the  plaintiff  as  administrator 
of  the  partnership  estate  of  J.  N.  Gardner,  Presley  Gillihan, 
and  M.  E.  Gillihan,  deceased,  against  the  defendant  as 
administrator  of  the  individual  estate  of  M.  E.  Gillihan, 
deceased,  to  recover  possession  of  certain  personal  property 
alleged  to  belong  to  said  partnership  estate.  The  complaint 
is  in  the  usual  form.  The  defendant  first  filed  an  answer 
alleging  his  appointment  as  administrator  of  the  individual 
estate  of  M.  E.  Gillihan,  deceased,  and  that  the  property 
described  in  the  complaint  was  at  the  commencement  of  the 
action  and  at  the  time  of  filing  such  answer  in  his  possession 
as  such  administrator.  This  answer  having  been  adjudged 
by  the  court  insufficient  to  constitute  a  defense,  he  answered 
to  the  merits,  in  which  he  denied  the  existence  of  the  part- 
nership and  plaintiff's  right  to  the  possession  of  the  property 
described  in  the  complaint,  or  any  part  thereof.  He  also 
denied  that  said  property  or  any  part  thereof  belonged  to 
the  partnership  estate,  but  alleged  that  the  same  was  the 
property  of  the  estate  of  M.  E.  Gillihan,  deceased,  and  that 
certain  specified  articles  of  said  property  never  came  into 
his  possession.  A^  a  further  and  separate  defense  he  averred 
"that  at  the  request  of  the  late  M.  E.  Gillihan,  who  was  the 
lawful  possessor  of  the  live  stock  mentioned  in  the  com- 
plaint, he,  defendant,  depastured,  agisted  and  fed  said  live 
stock  and  supplied  fodder  to  same  on  defendant's  farm  from 
the  first  day  of  September,  1889,  up  to  and  until  the  death 
of  said  M.  E.  Gillihan,  which  took  place  on  or  about  the  4th 
day  of  February,  1890,  and  ever  since;  that  the  said  late 
M.  E.  Gillihan  promised  to  pay  defendant  for  such  depas- 
turing, agisting,  feeding  and  fodder  what  the  same  was 
reasonably  worth,  and  the  same  were  and  are  reasonably 
worth  three  dollars  per  month  a  head  of  said  live  stock; 
that  no  part  thereof  was  ever  paid,  and  defendant  had  pos- 
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session  of  said  cattle  from  the  commencement  of  the  time 
of  agisting  and  feeding  same  up  to  the  time  of  the  death  of 
said  Gillihan,  and  ever  since,  and  has  a  lien  on  said  live 
stock  for  such  depasturing,  agisting,  feeding  and  fodder.  A 
reply  having  been  filed,  the  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff,  from  which  this  appeal  is 
taken. 

C  /.  McDougaU,  for  Appellant 

H.  T,  and  E.  W.  Bingham,  for  Respondent 

Bean,  J. —  The  first  question  presented  by  this  record  is 
the  right  of  an  administrator  of  a  partnership  estate  to 
maintain  an  action  against  the  administrator  of  the  estate 
of  an  individual  member  of  such  partnership  to  recover 
possession  of  personal  property  alleged  to  belong  to  said 
partnership  and  in  the  possession  of  the  latter  as  such 
administrator.  The  contention  of  defendant  is,  that  the 
county  court  has  exclusive  jurisdiction  in  such  cases.  The 
question  in  issue  in  the  case  at  bar  is  the  title  to  the 
property  in  controversy,  and  unless  the  county  court  is  by 
law  given  exclusive  power  in  the  first  instance  to  try  and 
determine  that  question,  defendant's  contention  cannot 
prevail.  The  fact  that  both  administrators  were  appointed 
by  and  are  under  the  control  of  the  county  court,  does  not 
necessarily  confer  upon  that  court  authority  to  try  disputed 
questions  of  title  to  property  claimed  by  each  as  belonging 
to  their  respective  estates.  Such  power  or  authority  can 
only  be  conferred  by  statute  or  by  necessary  implication  in 
order  to  carry  out  the  functions  expressly  pointed  out  and 
to  accomplish  the  express  purposes  for  which  such  courts 
are  created.    (1  Woerner  Adm.  §  151.) 

We  are  not  aware  of  any  provisions  of  the  statute  confer- 
ring such  power,  either  expressly  or  by  necessary  implication, 
upon  the  county  court  It  is  true,  sections  1121-1124  of 
Hill's  Code  provide  for  proceedings  in  the  nature  of  a 
discovery  against  persons  charged  with  secreting  or  refusing 
to  account  for  property  belonging  to  the  estate;  but  with 
the  discovery  the  power  of  the  county  court  ends.    There  is 
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no  provision,  as  in  many  of  the  states,  for  compelling  the 
delivery  of  the  property  so  discovered  upon  the  decree  or 
order  of  the  county  court.  The  administrator  is  then  left 
to  his  remedy  by  the  proper  proceeding  in  a  court  of 
ordinary  jurisdiction.  (1  Woerner  Adm.  §  151;  2  Id.  §  325; 
Gibson  v.  Cook,  62  Md.  256;  Ex  Parle  Casey,  71  Gal,  269; 
Edvxvrds  v.  Mourds,  61  Tex.  398.) 

The  functions  of  the  county  court,  as  respects  adminis- 
trators and  executors,  are  limited  to  the  control  of  the 
transmission  and  disposition  of  property,  upon  the  death 
of  the  owner,  and  cannot  adjudicate  upon  collateral  matters. 
The  right  or  title  of  the  decedent  to  property  claimed  by 
the  administrator  against  third  persons,  or  by  third  persons 
against  him,  must,  if  an  adjudication  becomes  necessary,  be 
tried  in  courts  of  ordinary  jurisdiction.  He  is  entitled  to 
the  possession  of  the  property  of  his  decedent,  but  if  it  is 
in  the  possession  of  some  person  who  refuses  to  surrender 
to  him,  the  county  court  cannot  aid  him  in  obtaining  such 
possession.  It  may  call  him  to  account  for  not  doing  so, 
but  he  must  seek  his  remedy  in  some  other  court. 

Nor  can  we  see  any  sufficient  reason  for  his  not  maintain- 
ing such  action  because  the  property  is  in  the  possession  of 
another  administrator.  An  administrator  is  not  entitled  to 
the  possession  of  property  unless  it  belonged  to  his  decedent, 
nor  is  he  accountable  to  the  county  court  for  the  property 
seized  or  claimed  by  him  as  part  of  the  estate  and  belonging 
to  others,  because  he  does  not  hold  such  property  as  the 
representative  of  the  estate,  but  as  one  who  has  trespassed 
upon  the  rights  of  others.  The  machinery  and  proceedings 
of  the  county  court  are  wholly  inadequate  to  the  trial  of 
disputed  questions  of  title.  Such  issues  are  properly  triable 
in  the  circuit  court,  where  the  aid  of  a  jury  can  be  had,  and 
must  we  think  under  our  statute  be  tried  in  that  court. 

The  next  assignment  of  error  is  in  the  refusal  of  the  court 
to  allow  the  defendant  to  give  evidence  tending  to  prove  the 
lien  for  feeding  and  agisting  the  live  stock  described  in  the 
complaint.    Fron   tlie  record  it  appears  that  the  evidence 
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on  the  part  of  the  defendant  showed,  and  it  was  admitted, 
that  he  was  the  duly  qualified  and  acting  administrator  of 
the  estate  of  M.  E.  Gillihan,  deceased;  that  he  had  possession 
of  the  property  in  controversy  before  and  at  the  time  of 
Gillihan's  death;  that  he  included  said  property  in  the 
inventory  of  the  estate,  had  the  same  appraised  and  returned 
it  to  the  county  court  as  belonging  to  the  estate  of  his 
decedent,  and  that  he  is  defending  this  action  as  adminis* 
trator,  and  not  in  his  individual  capacity.  It  must  be 
admitted  that  defendant  must  either  defend  as  an  individual 
or  in  his  representative  capacity.  He  cannot  do  both.  He 
cannot  at  one  instant  claim  that  he  has  possession  of  this 
property  in  his  representative  capacity,  and  at  the  next  that 
he  holds  such  possession  as  an  individual.  He  has  elected 
to  defend  as  administrator,  and  cannot,  therefore,  avail  him- 
self of  the  defense  that  he  has  a  private  lien  on  the  property, 
because  his  possession  of  ibis  property  in  his  representative 
capacity  is  inconsistent  with  a  possession  under  a  lien  per- 
sonal to  himself.  Besides,  he  does  not  allege  that  he  has  or 
claims  possession  by  virtue  of  any  lien  he  has  or  holds 
thereon.  He  avers  that  he  has  an  agister's  lien,  and  that 
he  had  possession  of  the  property  prior  to  the  death  of  Gilli- 
han, and  still  has  possession,  but  he  does  not  plead  that  he 
holds  possession  by  virtue  of  his  lien,  while  his  pleadings 
and  entire  course  in  the  trial  indicate  that  he  claims  posses- 
sion as  administrator.  Having  taken  possession  and  inven- 
toried this  property  as  belonging  to  the  estate  of  M.  E. 
Gillihan  and  assumed  the  relationship  of  administrator 
thereto,  and  having  undertaken  to  defend  this  action  as 
such  administrator,  he  assumed  a  relation  to  the  property 
not  consistent  with  the  lien  claimed  by  him,  and  must, 
therefore,  be  regarded  as  having  waived  his  lien.  (13  Am. 
&  Eng.  Ency.  Law,  623 ;  Guille  v.  Wong  Fook,  13  Or.  577 ;  Mexal 
V.  Dearborn,  12  Gray,  33G;  Louisinlle  R,  R,  Co,  v.  McGuire,  79 
Ala.  395.)  There  was  no  error,  therefore,  in  refusing  to 
admit  the  evidence  offered. 
The  other  alleged  errors  do  not  require  any  extended 
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notice.  The  order  of  the  county  court  appointing  plaintiff 
administrator  of  the  partnership  estate,  however  erroneous 
it  may  have  been,  is  not  subject  to  collateral  attack.  {Ramp 
V.  McDanid,  12  Or.  108.)  And  under  the  rule  laid  down  in 
Pre&cott  V.  Heiiner,  13  Or.  200,  and  GfuiMe  v.  Wong  Fook,  supra, 
the  description  of  the  property  contained  in  the  complaint 
is  sufficient  after  verdict 
Judgment  affirmed. 


FFlled  July  8, 1891.1 

J.  R.  MEYERS  &  CO.  v.  THE  PACIFIC  CONSTRUC- 

TION  CO. 

CoimtAcn^  Decision  of  Umpibe.— Where  a  contract  provldea  that  dliputes  or  diffbr- 
ences  arising  between  the  parties  shall  be  submitted  to  some  certain  person  for 
settlement*  whose  decision  shall  be  final,  it  \b  incumbent  upon  the  plaintiflT,  in  an 
action  upon  such  a  contract,  to  allege  and  prove  a  compliance  with  that  condition, 
or  at  least  a  reasonable  eflort  to  comply  with  it. 

FILA.UD— Refusal  to  Act.— To  excuse  compliance  with  this  rule,  the  plaintiff  may 
show  fraud  or  refusal  to  submit  on  the  part  of  the  defendant,  or  Ihiud  or  reftifal  to 
act  on  the  part  of  the  umpire. 

Benton  county:  R.  S.  Bean,  Judge. 

Defendant  appeals.    Reversed. 

L.  Flinn,  Rufm  MaUory,  and  John  BumeU,  for  Appellant. 

Not  haviug  alleged  any  submission  of  the  differences  between 
the  parties  to  the  decision  of  the  divisional  engineer,  the  com- 
plaint fails  to  state  a  cause  of  action,  and  it  was  error  on  that 
account  to  allow  any  evidence  whatever  to  go  to  the  jury  in  sup- 
port of  the  allegation  of  short  measurements  and  wrong  classifi- 
cation. {Hoxoard  v.  R.  R.  Co.  69  Pa.  St.  489;  Mason  v.  Biidge^ 
14  Me.  468,  31  Am.  Dec.  66;  McAvoy  v.  Longy  13  111.  147; 
U.  S.  v.  Robinson,  9  Pet.  319;  Perkins  v.  U.  8.  Electric  L.  Oo. 
16  Fed.  Rep.  613;  Hood  v.  Hartshorn^  100  Mass.  117,  1  Am. 
Rep.  89 ;  i>.  <fe  IL  Canal  Co.  v.  Pa.  Coal  Co.  50  N.  Y.  250 ;  But- 
ler V.  Tacker,  24  Wend.  447 ;  Smitli  v.  Briggs,  3  Denio,  73 ;  Smith 
V.  Brady,  17  N.  Y.  1 73, 72  Am.  Dec.  442 ;  McMalion  v.  R.  R.  Co. 
20  N.  Y.  463 ;  M.  &  P.  R.  R.  Cb.  v.  Marcfi,  1 14  U.  S.  649 ;  Kihl- 
berg's  Case,  97  U.  S.  398 ;  Sweeney's  Case,  109  U.  S.  618 ;  HefTich 
V.  Belknap,  27  Vt.  673;  Vanderwerker  v.  R.  R.  Co.  27  Vt.  130.) 
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There  is  no  allegation  of  fraud  or  other  matter  which 
would  relieve  plaintiffs  from  their  obligation  to  submit  the 
differences  to  the  decision  of  the  divisional  engineer.  (Bige- 
low  on  Fraud,  450;  Voorheea  v.  Bonested,  16  Wall.  16;  Noonan 
V.  Lee,  2  Black,  499;  RUey  v.  Riley ,  34  Wis.  372;  Supemsors 
V.  Decker^  30  Wis.  634 ;  Lewis  v.  Nengel,  38  Pa.  St.  222 ;  Marr'a 
Appeal,  78  Pa.  St.  66; jSpecA/  v.  AUeti,  12  Or.  117;  Mimer  v. 
Knapp,  13  Or.  135,  57  Am.  Eep.  6.) 

This  is  not  a  cause  for  which  other  damages  are  recoverable 
than  the  amount  of  money  due  with  interest.  Therefore  the 
charge  in  the  complaint  for  supplies,  material,  plant,  and  so 
forth,  which  they  say  they  have  lost  as  a  result  of  quitting  the 
work,  and  giving  as  a  reason  for  so  quitting  that  the  defendant 
did  not  pay  the  money  due  them,  does  not  state  a  cause  of 
action.  (F.  &  Z  L.  Oo.  v.  Miller,  67  Cal.  464;  Oox  v.  3Io- 
Langhlin,  54  Cal.  605;  ilasterson  v.  Mayor,  7  Hill,  61,  42 
Am.  Dec.  38;  Mackey  v.  Ohaen,  12  Or.  429;  Field  on  Dam. 
§  10 ;  Moore  v.  Taylor,  42  Hun,  45.) 

Tlie  defendant  claims  the  law  to  be  in  this  case  that  plaintiffs 
can  recover  only  for  the  value  of  the  work  done,  at  the  contract 
price,  and  any  profit  he  might  have  made  by  completing  the 
contract ;  but  they  cannot  recover  for  the  loss  on  plant  and  cost 
of  preparation  and  also  for  the  value  of  the  work  done  under 
the  terms  of  the  contract.  (J7.  8.  v.  Bohan,  110  U.  S.  338 
U.  8.  V.  Speed,  8  Wall.  77;  Biilkley  v.  U.  8.  19  Wall.  37 
Masterson  v.  Giiy  of  Brooklyn,  7  Hill,  61,  42  Am.  Dec.  38 
Loudon  V.  Taxing  DisU  104  U.  S.  771;  Insurance  Co.  v. 
Fiaggio,  16  Wall.  378.) 

W.  S.  McFadden,  and  /.  K.  Wcatherfcrd,  for  Respondents. 

The  contract  was  made  with  the  understanding  that 
plaintiffs  should  make  the  preparations  that  they  did,  both 
parties  well  knowing  that  the  work  required  to  be  done  by 
tlie  contract  could  not  be  done  without  a  great  expenditure 
of  money  to  get  the  plant  and  material  on  the  ground  for 
the  purpose  of  vigorously  pushing  the  work.  And  it  is  a 
well-established  rule  of  law  that  under  such  circumstances 
the  party  not  in  fault  can  recover  as  damages  for  the  loss 
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upon  supplies  of  all  kinds  that  became  necessary  for  use  in  the 
progress  of  the  work  under  the  contract.  {U.  &  v.  Bohan^  110 
U.  S.  338 ;  Taylor  Mfg.  Co.  v.  Hatcher  Mfg.  Oo.  39  Fed.  Rep.  440 : 
Mastersm  v.  Mayor,  7  Hill,  61, 42  Am.  Dec.  38 ;  U.  8.  v.  Speedy 
8  Wall.  77;  U.  8.  v.  Bulkley,  19  Wall.  37;  U.  8.  v.  Pai^rish, 
100  U.  S.  600;  Griffin  v.  Colua,  16  N.  Y.  489, 69  Am.  Dec.  718.) 
When  there  has  been  part  performance  and  expenditures  made 
by  one  of  the  parties  to  a  contract  which  is  broken  by  the  fault 
of  the  other,  the  party  performing  may  recover  his  reasonable 
expenditures,  etc.  (Mann  v.  Taylor,  78  Iowa,  355 ;  Brent  v. 
Parker,  23  Fla.  200, 1  So.  Rep.  780;  Bndge  Co.  v.  O'Connor, 
88  Ky.  303,  11  S.  W.  Rep.  18;  Petrie  v.  Lane,  67  Mich.  454.) 
Expense  of  transportation  necessarily  incurred  by  the  plaint- 
iff in  fulfilling  his  part  of  the  agreement  is  a  legitimate  item 
of  damage  in  an  action  for  a  breach  of  the  contract,  {Cknoeta 
Falls  Mfg.  Co.  v.  Rogei^s,  19  Ga.  416,  65  Am.  Dec.  602;  Abbott 
V.  Gaidi,  13  Md.  314,  71  Am.  Dec.  635;  A%he  v.  De  Bossett, 
5  Jones  (N.  C.)  299,  72  Am.  Dec.  552.) 

Damages  can  be  proportioned  to  the  different  parts  of  the 
work  or  breaches.     {Tarbell  v.  Linehan,  151  Mass.  448.) 

If  plaintiff's  plant  was  lost  or  destroyed  by  the  breach  on  the 
part  of  the  defendant,  the  measure  of  damages  is  the  value  of 
the  same  at  the  time,  as  it  would  be  really  a  conversion.  (Ford 
V.  Boberis,  14  Colo.  291 ;  8Ut(m  v.  McDonald,  25  S.  C.  68,  60 
Am.  Rep.  484;  Savage  v.  Ingersol,  46  Hun,  176.) 

Lord,  J. — This  action  was  brought  by  the  plaintiffs  against 
the  defendant  for  work  and  labor  performed  by  them  under 
three  separate  contracts  set  out  in  the  complaint,  and  also 
for  damages  alleged  to  have  been  sustained  for  breach  of 
these  contracts  by  the  defendant.  All  the  contracts  contain 
the  same  provisions,  and  are  identical  except  that  they  cover 
different  times  for  their  performance,  and  different  portions 
of  the  railroad  to  be  constructed.  They  are  minute  in  detail, 
specifying  the  prices  to  be  paid  for  the  various  kinds  of 
work  to  be  performed,  and  prescribing  what  is  solid  rock, 
what  is  loose  rock,  what  is  cement  gravel,  what  is  hard-pan, 
etc.,  and  providing  also  that  the  work  done  by  the  plaintiffs 
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fihall  be  measured  and  estimated  by  the  company's  engineer 
for  each  month,  and  that  payment  shall  be  made  by  the 
defendant  for  the  amount  so  ascertained  upon  the  first  of 
every  month,  etc.,  less  ten  per  cent,  and  that  such  monthly 
estimate  shall  cover  the  work  done  as  fully  as  possible  with- 
out complete  detail  measurements  and'  calculations  of  all 
parts  of  the  work  done,  but  that  the  divisional  engineer  in 
calculating  or  classifying,  or  approving  the  final  estimate, 
shall  not  be  bound  by  such  monthly  statements  and  classifi- 
cations, but  that  such  estimates  shall  be  considered  merely 
a  basis  for  the  defendant's  monthly  advances  on  account  to 
the  plaintiffs  as  contractors.  And,  finally,  these  contracts 
provide  that  "any  dispute  or  difference  between  the  com- 
pany and  the  contractors  under  this  contract  as  to  the 
classification  of  work,  or  otherwise,  shall  be  referred  to  the 
decision  of  the  divisional  engineer  of  the  company,  whose 
decision  shall  be  final  and  conclusive  on  both  parties  to  such 
dispute  or  difference." 

The  contention  for  the  defendant  is,  that  under  these 
contracts,  neither  party  could  claim  the  benefit  of  them 
upon  any  point  in  dispute  or  difference  arising  between 
them  in  estimating  or  classifying  the  work  done,  unless  the 
same  was  submitted  to  the  divisional  engineer  for  his 
decision,  which  would  be  binding  upon  them  in  the  absence 
of  fraud  or  gross  misconduct  evidencing  bad  faith.  Hence, 
the  defendant  claims  that  the  plaintiffs  are  precluded  by 
such  stipulation  in  their  contracts  from  bringing  or  main- 
taining any  action  unless  they  can  allege  and  show  that  the 
matters  in  dispute  in  respect  to  the  work  done  under  them 
have  been  submitted  to  the  divisional  engineer,  and  that  his 
decision  in  the  premises  was  fraudulent,  or  characterized  by 
such  gross  mistakes  or  misconduct  as  would  amount  to  fraud 
or  bad  faith.  Within  this  view,  a  complaint  would  fail  to 
state  a  cause  of  action  that  omitted  to  allege  the  submission 
of  the  matter  in  dispute  arising  out  of  the  contract  to  the 
decision  of  the  divisional  engineer,  and  the  misconduct  on 
his  part,  which  operated  to  avoid  the  conclusive  effect  of 
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his  decision.  The  only  allegation  in  the  complaint  which 
can  have  any  reference  to  this  aspect  of  the  case  is  as  follows: 
"As  a  reason  for  abandoning  said  work  on  and  under  said 
contract  was  and  is  that  the  estimates  of  plaintiffs'  work 
given  by  the  defendant's  engineers  were  for  less  than  the 
amount  of  work  done  by  the  plaintififs,  and  that  said 
estimates  and  classification  of  said  work  by  said  engineers 
were  false,  unfair  and  unjust,  and  were  so  made  by  said 
engineers  with  the  intent  on  the  part  of  the  defendant  to 
defraud  the  plaintiffs  and  to  deprive  them  of  the  just 
compensation  for  said  work."  It  would  seem  from  this 
allegation  that  the  plaintiffs  considered  and  intended  to 
charge  that  the  estimates  given  by  the  company's  engineers 
for  the  work  done  by  them  was  so  much  less  than  they  had 
in  fact  performed,  and  that  not  only  the  estimates  of  the 
same  but  its  classification  by  them  were  so  plainly  wrong  and 
unjust  as  to  impute  misconduct  or  bad  faith  on  their  part, 
indicating  an  intent  to  defraud  the  plaintiffs  and  to  deprive 
them  of  their  just  compensation.  The  wrong  measurement 
and  classification  of  the  work  as  rendered  by  the  company's 
engineers,  are  the  grounds  of  grievance,  and  to  which  the 
plaintiffs  object. 

Assuming  this  to  be  true,  the  occasion  would  seem  to  be 
an  appropriate  one  to  invoke  the  decision  of  the  arbiter 
selected  by  them  to  settle  such  differences,  without  resort  to 
litigation,  unless  he  was  privy  to  the  fraud  or  practiced  it 
himself.  The  reference  to  him  was  intended  to  correct  any 
wrong  or  unfair  measurement  or  classification  of  the  work 
done  by  the  engineers  in  charge,  and  His  decision  is  binding 
and  conclusive  on  both  parties  to  the  contract  unless  he  in 
some  way  practiced  fraud  or  was  privy  to  it.  It  is  fraud  on 
his  part  or  refusal  to  act  when  alleged,  that  gives  the  right 
of  action.  Now,  there  is  a  total  absence  of  any  allegation 
that  the  incorrect  estimates  or  classifications  of  the  work 
made  by  the  company's  engineers,  and  alleged  to  be  so  gross 
and  unfair  that  an  intent  to  defraud  is  charged,  were  or  have 
ever  been  submitted  to  the  divisional  engineer,  so  that  this 
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matter  of  diflFerence  arising  out  of  the  contract  may  have 
been  decided  by  him  and  litigation  avoided.  The  object  of 
such  stipulations  is  to  prevent  disputes  and  to  secure  accu- 
racy of  measurement  and  classification  of  the  work  done. 

Nor  is  there  any  allegation  that  he  practiced  or  was  privy 
to  any  fraud.  All  that  is  alleged  is  that  the  engineers  who 
made  the  measurements  and  classifications  committed  gross 
errors  or  acted  unfairly  and  unjustly,  but  this  is  no  allega- 
tion of  fraud  which  would  excuse  the  reference  of  such 
disputed  questions  to  the  divisional  engineer.  It  is  owing 
to  the  supposed  competency  and  fairness  of  such  oflficer  to 
properly  classify  the  work  performed,  and  to  accurately 
estimate  it  in  case  of  dispute  or  diiSference,  that  he  has  been 
selected,  and  his  decision  made  final  and  conclusive.  A 
submission  to  him  of  the  matter  alleged,  in  the  absence  of 
any  imputation  of  fraud  or  bad  faith  on  his  part,  we  have 
a  right  to  assume  would  have  resulted  in  correcting  any 
mistake  or  wrong,  either  in  the  estimates  or  classification 
of  the  work  performed,  and  thus  avoided  the  matter  now 
in  dispute.  It  is  in  this  way  that  the  plaintifis  would  have 
received  the  just  compensation  to  which  they  were  entitled 
under  the  terms  of  their  contract,  or  at  least  the  kind  of 
evidence  to  prove  their  right  to  it,  in  case  of  refusal  after  its 
submission  and  decision. 

It  is,  therefore,  incumbent  on  the  plaintifis  to  allege  and 
show  a  compliance  with  this  condition  of  their  contract,  or 
at  least  a  reasonable  effort  to  comply  with  its  condition, 
before  any  action  can  be  maintained.  In  Howard  v.  Railroad 
Co.  69  Pa.  St.  494,  there  was  a  contract  for  the  construction 
of  a  railroad,  containing  among  other  things  a  stipulation  of 
this  character,  and  the  court  says:  "It  is  agreed  that  to 
prevent  disputes,  the  engineer  of  the  work  shall  in  all  cases 
determine  the  amount  or  quality  of  the  several  kinds  of 
work  which  are  to  be  paid  for  under  the  contract,  and  decide 
every  question  which  can  or  may  arise  relative  to  the  execu- 
tion of  the  contract  on  the  part  of  the  contractors;  that  his 
decision  has  been  uniformly  held  t>3  be  final  and  conclusive. 
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It  would,  therefore,  appear  that  this  suit  cannot  be  main, 
tained  by  all  or  any  of  the  parties  of  the  first  part  who  are 
precluded  by  their  own  covenants."  In  U.  S.  v.  Robeson,  9 
Pet.  319,  it  was  held  that  when  the  parties  to  a  contract  fix 
on  a  certain  mode  by  which  the  amount  to  be  paid  shall 
be  ascertained,  the  party  that  seeks  the  enforcement  of  the 
agreement  must  show  that  he  has  done  everything  on  his 
part  to  carry  it  into  effect.  The  cause  of  action  is  not  perfect 
unless  the  prescribed  mode  of  determining *the  extent  of  the 
liability  has  been  pursued  or  has  been  dispensed  with.  In 
Searle  &  Deane  v.  0.  P.  R  R.  Co,,  recently  decided  by  Mr.  Justice 
Deady,  the  question  in  the  case  was  whether  the  defendant 
refused  to  refer  the  matter  of  difierence  to  the  divisional 
engineer  under  a  contract  identical  with  those  set  out  in 
this  record,  and  the  plaintifi*s  were  allowed  "to  amend  their 
complaint  so  as  to  make  that  allegation  and  maintain  the 
action."  In  Butler  v.  Thicker,  24  Wend.  449,  it  was  held  that 
where  one  party  enters  into  a  contract  for  doing  work,  and 
binds  himself,  that  the  whole  shall  be  done  and  completed 
to  the  entire  satisfaction  of  the  other  party  and  of  third  per- 
sons, in  an  action  to'  recover  the  price  stipulated  to  be  paid 
for  the  work,  it  is  necessary  to  aver  in  the  pleading  that  the 
work  was  done  to  the  satisfaction  of  the  arbiters  designated 
in  the  contract,  Bronson,  J.,  saying:  "When  parties  fix  on 
an  umpire  and  agree  to  abide  his  decision,  neither  of  them, 
without  the  consent  of  the  other,  can  withdraw  the  question 
of  performance  from  the  common  arbiter  for  the  purpose  of 
referring  it  to  the  decision  of  a  jury."  In  Denver  &  iV.  0.  Cbn. 
Co,  V.  Stx>ui,  8  Col.  61,  it  was  held  in  an  action  to  recover  a 
balance  alleged  to  be  due  on  a  contract  for  the  construction 
of  the  defendant's  road,  where,  under  the  terms  of  the  con- 
tract, payments  are  to  become  due  upon  the  inspection  and 
estimates  of  the  engineer  of  the  defendant  company,  no  right 
of  action  accrues  until  such  estimates  are  procured,  unless 
the  engineer  refuses  to  act  or  some  other  matter  in  avoidance 
appears,  Beck,  C.  J.,  saying:    "An  examination  of  the  cases 

cited  shows  that  sti^^tions  of  this  character  are  extensively 
xxoB.-8r^  '^'^ 
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used  in  contracts  relating  to  the  building  of  railroads,  and 
that  their  validity  has  been  sustained  by  the  most  eminent 
courts.  Where,  as  in  the  present  case,  au  inspection  and  an 
estimate  by  the  engineer  in  charge  of  the  work  are  required 
by  tlie  terms  of  the  agreement  before  either  a  monthly  or  final 
payment  may  be  demanded,  such  stipulation  forms  a  condi- 
tion precedent,  and  no  right  of  action  exists  until  such 
inspection  and  estimate  are  made.  Or  if  a  dispute  arises 
between  the  contracting  parties  as  to  the  quality  or  suflB- 
ciency  of  the  work  performed  under  the  contract,  the  dispute 
must  be  settled  in  the  manner  and  by  the  person  provided 
by  the  contract  before  a  resort  may  be  had  to  another  forum. 
(D.  &  K  Caned  Co.  v.  Pa.  Coal  Co,  50  N.  Y.  250;  Jacks&n  v. 
Clcaveland,  19  Wis.  *400;  Hudson  v.  McCartney,  33  Wis.  331; 
Reynolds  v.  Caldwell,  51  Pa.  St.  298 ;  SiieU  v.  Bromn,  71  111.  133 ; 
Humasion  v.  Tel  Co.  20  Wall.  20;  Fox  v.  JR.  R.  Co.  3  Wall.  Jr. 
243.)  Causes  sufficient  to  excuse  a  resort  to  the  arbiter  desig- 
nated in  the  agreement  may  arise,  as  where  he  refuses  to 
net,  or  is  prevented  from  acting  by  the  opposite  party.  But 
one  of  the  parties  cannot  arbitrarily  ignore  or  revoke  the 
stipulation  and  resort  in  the  first  instance  to  the  courts  of 
law." 

In  D.  S.  P.  &  P.  R.  Co.  v.  Rileyy  7  Col.  494,  the  action 
was  brought  to  recover  a  balance  claimed  to  be  due  for 
grading  seven  sections  of  the  defendant's  railroad.  The 
appellee  claimed  that  the  total  amount  of  work  done  by 
him  was  underestimated  by  the  engineer,  and  that  conse- 
quently his  compensation  was  less  by  several  thousand  dol- 
lars than  it  should  have  been.  In  this  regard  the  grievances 
were  like  the  case  at  bar.  But  the  court  says:  "  His  position 
is  and  must  be  that  the  aggregate  amount  of  grading  done 
under  the  contract  is  not  one  of  the  matters  as  to  which 
the  engineer's  decision  was  to  be  final  and  conclusive. 
Upon  this  view  alone  could  he  have  maintained  his  action; 
for  the  engineer  had  passed  upon  the  measurement  and 
fixed  the  amount  of  work  performed.  Appellee  charged  no 
fraud  against  the  oflicer,  nor  does  he  aver  or  attempt  to 
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prove  any  such  mistake  on  the  latter's  part  as  will  vitiate 
his  determination  of  the  question.  These  things  being; 
true,  the  engineer's  decision  would  be  final,  if  the  matter  is 
covered  by  the  italicised  phrases  in  the  paragraph  of  the 
agreement."  {Condon  v.  R.  R  Co,  14  Gratt  302;  Vander- 
werker  v.  R  R  Co.  27  Vt.  130.) 

In  the  case  at  bar,  the  matter  alleged,  affecting  the 
plaintiffs'  right  of  compensation,  is  that  the  estimates  of 
the  work  performed  by  them  was  grossly  underestimated 
and  wrongly  classified  by  the  company's  engineers,  the 
identical  matter  as  to  which  the  divisional  engineer's  deci- 
sion was  to  be  final  and  conclusive.  The  plaintiffs  charge 
no  fraud  against  the  divisional  engineer,  nor  do  they  aver 
any,  or  any  excuse  for  not  resorting  to  him,  and  yet  attempt 
to  maintain  the  action  in  disregard  of  their  stipulation. 
Where  parties  standing  upon  an  equal  footing  deliberately 
select  a  person  as  fit  and  competent  to  decide,  and  by  whose 
determination  they  have  agreed  to  abide,  it  is  but  reasonable 
and  proper  that  the  contractor  should  be  held  to  the 
performance  of  his  agreement.  {Ilvdson  v.  McCartney^  33 
Wis.  331.)  The  divisional  engineer  was  selected  and  the 
stipulation  entered  into  for  the  sole  purpose  of  settling  all 
differences  which  might  arise  in  estimating  the  work  done, 
its  classification  and  matters  of  that  kind,  making  his 
decision  final,  so  that  litigation — the  present  action — might 
be  avoided.  It  is  on  account  of  these  alleged  erroneous 
measurements  and  classifications  that  a  dispute  or  difference 
exists,  whereby  the  plaintiffs  claim  they  have  not  received 
as  much  money  as  was  their  due  under  the  contract.  This 
is  the  foundation  of  their  grievance.  Their  contract  provides 
the  person  to  whom  shall  be  referred  such  disputes  or  differ- 
ences as  to  the  calculation  and  classification  of  the  work 
performed;  and  until  such  reference  is  made,  there  is  no 
performance  of  this  condition,  and  no  light  of  action  exists. 
It  is  intended  to  prevent  the  parties  to  it  from  resorting  to 
the  law  to  settle  their  differences  when  the  contract  has 
provided  the  person  to  determine  the  matter,  and  whose 
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decision  is  final  in  the  absence  of  fraud  or  palpable  mistake. 
It  operates  alike  on  both,  and  before  any  of  the  parties  to 
the  contract  can  claim  any  benefit  from  it  in  regard  to  any 
differences  which  may  arise  between  them,  either  as  to  the 
classification  or  otherwise  of  the  work  performed,  the  matter 
must  be  referred  to  the  divisional  engineer  for  his  decision, 
and  until  that  is  done,  or  some  valid  reason  alleged  for  not 
doing  it,  no  right  of  action  exists.  It  is  enough  that  the 
parties  have  seen  fit  to  insert  the  condition,  that  any  dispute 
or  difference,  arising  under  their  contract,  "as  to  the  classi- 
fication of  the  work  or  otherwise,"  shall  be  referred  to  such 
oflScer,  whose  decision  shall  be  final,  that  its  performance  is 
required  before  resort  can  be  had  to  any  legal  tribunal. 

The  plaintiffs  are  as  much  bound  by  this  part  of  their 
contract  as  any  other,  and  it  is  necessary  for  them  to  allege 
and  show  compliance  with  it,  or  at  least  some  excuse  for  not 
doing  it,  before  they  can  maintain  an  action.  As  the  alle- 
gation is  insufficient  in  the  view  expressed  to  show  a  breach, 
or  give  a  right  of  action,  it  results  that  the  overruling  of 
the  demurrer,  the  admission  of  the  evidence,  and  the  giving 
of  the  first  instruction  excepted  to,  was  error,  for  which  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper  not  inconsistent  with 
this  opinion. 

Bean,  J.,  did  not  participate  in  this  decision. 
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ACCOUNT   STATED. 

1.  ITEJCS.— An  account  rendered  which  begins  on  the  debit  fdde  to  balance  withont 
giving  the  items  which  constituted  such  balance,  when  accounts  are  rendered 
annually  between  the  parties,  and  such  balance  is  brought  forward  from  last 
year's  balance,  will  become  a  stated  account  if  not  objected  to  within  a  reason- 
able time.—Ftetschner  y.  KuUi.  S28. 

2.  "E.  A  O.  E."— An  account  rendered  which  has  at  the  end  the  usual  initials, 
£.  A  O.  E.,  will  become  a  stated  account  if  not  objected  to  within  a  reasonable 
time,  with  like  efTect  In  every  respect  as  if  it  did  not  contain  those  initials.— 7<L 

8.  FoK  What  Causes  Opened.— An  account  stated  can  only  be  opened  for  fVaud, 
error  or  mistake,  and  the  fhiud,  error  or  mistake  relied  upon  must  be  set  forth  in 
the  answer.— Jd. 

4.  Idem— 8TAXB  Decisis.- TVufnon  ▼.  Otoau,  17  Or.  528,  and  Hobna  ▼.  Page,  19  Or. 
232,  approved  and  followed. 

ACCRETION.    See  Ripabian  Rights,  L 

ACT  OF  GOD.    See  Negligekcb.  8. 

ADMINISTRATOR.    See  Exxcutobs  and  ADMiMiffTBATOBfl,  poBtim, 

ADVERSE  POSSESSION.    See  Possession.  1,  2. 

APPEAL. 

1.  Notice  of  Appeal— Sebvicx  on  Party  oe  Attorney.— Cases  reviewed  and 
Lindley  v.  Wallia,  2  Or.  203,  followed. -Bugler  v.  Smith,  126. 

Z  Transcript  Filed  Prematurely.— A  transcript  filed  in  this  court  before  the 
time  allowed  by  law  for  excepting  to  sufficiency  of  the  sureties  on  the  appeal  is 
41ed  prematurely,  and  such  appeal  is  not  perfected  by  afterwards  filing  a  new 
undertaking  in  the  court  below  without  leave,  and  more  than  ten  days  after  the 
service  of  notice,  nor  by  having  the  surety  justify  on  notice  more  than  five  days 
after  such  exception.- CboA  v.  Albina^  190. 

8.  Judgment  Roll— Bill  of  Exceptions  When  Unnecessary.— Where  the  error 
relied  upon  on  appeal  appears  ftom  the  Judgment  roll,  no  bill  of  exceptions  is 
necessary.— iStote  v.  Mack,  234. 

4.  Habmlebs  Erbob.— Where  the  trial  court  erred  in  the  admission  of  evidenoe, 
and  the  appellate  court  can  clearly  see  that  it  was  impossible  for  such  evidence 
to  have  injured  the  appellant,  the  Judgment  will  not  be  reversed.— .SKote  ezreLr. 
Kraft,  28. 

&.  When  Appeal  Will  Lib  fbom  Obdeb  Qbanting  ob  Refusing  iNjuNcnoN.— An 
order  granting  or  refusing  a  preliminary  injunction  does  not  ordinarily  partake 
of  the  nature  of  a  final  Judgment  to  such  an  extent  as  to  warrant  an  appeal 
therefrom;  but  when  the  court  not  only  refused  the  injunction,  but  entered  a 
decree  settling  the  rights  of  tbe  parties,  an  appeal  will  lie.- Ifdm  v.  QUrcy,  617. 

ARRAIGNMENT.    See  Cbiminal  Law,  1. 

AflSATTLT  WITH  INTENT  TO  KILL.    See  Cbijonal  Law,  1, 
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ASBIONEE. 

L  AssioNKB  Under  Gekxbjll  Absioiticxnt  Lav,  Tttls  ov.— An  assignee,  under  the 
general  assignment  law,  takes  no  better  title  than  his  assignor,  and  is  affected  bj 
all  the  equities  existing  as  against  him.— J9elm  t.  QUroy,  517. 

IL  6UBJECT  TO  Depensis.— An  assignee  of  a  chose  In  action,  not  negotiable,  takes 
the  thing  assigned  subject  to  all  the  rights  which  the  debtor  had  acquired  in 
respect  thereto  prior  to  the  assignment  or  the  Ume  notice  was  giyen  of  it.— Bay- 
bum  T.  Hurd^  229. 

ASSIGNMENT. 

L  AaBiGKMENT^CHon  DT  AcnoN.— The  principle  Is  well  established  that  the  pur- 
chaser of  anything  in  action,  not  negotiable,  takes  it  subject  to  all  the  defenses 
which  the  debtor  or  promiseor  had  at  the  time  of  the  assignment.— iZay6urn  t. 
Hurd,  229. 

BAGGAGE.    Bee  Cabbiebs,  2, 8, 4,  ft. 

BAILMENT. 

L  DELiVBRy  nr  Specib.— A  bailment  takes  place  when  any  article  of  personal 
property  is  put  into  the  hands  of  one  for  a  special  purpose  and  is  to  be  returned 
by  the  bailee  to  the  bailor  or  delivered  to  some  third  person  when  the  object  of 
the  trust  is  accomplished.— iState  t.  You,  21&. 

BILL  OF  ITEMS. 

1.  When  Depault  Mat  be  Reueved.— The  court  nay,  In  its  discretion,  reliere 
a  party  A-om  default  in  failing  to  fornish  a  bill  of  items,  when  it  is  made  to  satia- 
fiictorily  appear  that  a  good  and  sufficient  reason  existed  for  such  failure,  and 
one  is  fUmished,  etc—Eaybum  ▼.  Hurdt  229L 

9T7BGLART.   See  Cbucinal  Law,  6b 

CARRIE&S. 

L  Common  Cabbiebs  — How  Classified.— Common  carriers  are  classified  as  car* 
riers  of  goods  and  carriers  of  passengers,  because  their  employment  is  qwul 
public,  and  the  public  have  an  interest  in  the  £ELithful  performance  of  their 
duties. — TTiompson-Houaion  Co.  t.  Simon,  60. 

X  Gabrierb  op  Pabsengebs  — Baggage— Fabb.— Carriers  of  passengers  are  re< 
Bponsible  for  the  carriage  and  safe  delivery  of  such  baggage  as  by  custom  and 
usage  is  ordinarily  carried  by  travelers,  and  the  payment  of  the  usual  fare  in- 
cludes in  legal  contemplation  a  compensation  for  the  conveyance  of  such 
baggage.— OoAys  v.  N.  P.  J2.  R.  Co.  392. 

8.  Baooagb— Insurers.— They  are  insurers  of  such  baggage  in  the  same  manner 
and  to  the  same  extent  as  for  goods  or  freight.— Jd 

^  Personal  Baggage-  Merchandise.— Baggage  within  the  rule  of  such  liability 
is  confined  to  suoh  articles  as  are  usually  carried  as  baggage  for  the  personal  use 
of  the  passenger,  or  for  his  convenience,  instruction  or  amusement  on  the  Jour- 
ney, and  does  not  inclu<le  that  which  is  carried  for  the  purposes  of  business,  such 
as  merchandise  or  the  like.<— id. 

ft.  Merchandise— Knowledge  op  Carrier.— While  the  obligation  of  a  carrier  of 
passengers  is  limited  to  ordinary  baggage,  yet  if  the  carrier  knowingly  permit  a 
passenger,  either  on  payment  or  without  payment  of  an  extra  charge,  to  take 
articles  as  personal  baggage  which  is  not  properly  such,  It  will  be  liable  for  their 
loss  or  destruction  though  without  fault -^/d. 

COLLATERAL  ATTACK.    See  Judgments,  8,  4,  5. 

CONSTITUTIONAL  LAW.    See  Statutes,  a,  U,  12, 13. 
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CONTEMPT. 


!•  What  Acib  Oonstituti— Dxfined  bt  Lav.— Acts  and  omissions  deemed  to  be 
contempts  of  the  authority  of  courts  under  the  laws  of  Oregon  are  only  those 
which  are  specified  as  such  under  the  subdivisions  of  section  660  of  the  CiTil 
Code,  and  in  other  sections  thereof,  and  can  be  punished  only  in  the  mode 
therein  prescribed.— Sfote  y.  Kaiaer,  50. 

%  FowsB  OF  THS  Court  to  Pukish — Afpidatit  Whkn  Necebbaby.— ▲  court  has  no 
authority  to  proceed  against  a  party  for  contempt  on  account  of  acts  not  com- 
mitted in  the  immediate  view  and  presence  of  the  court,  unless  the  facts  consti- 
tuting the  contempt  are  shown  by  an  affidavit  presented  to  the  court.— Jd. 

8.  PuBUCATiON  IN  A  Nkwspapbb—  Whkn  NoT.— The  publication  of  an  article  in  a 
newspaper  is  not  a  contempt  unless  it  reflect  upon  the  conduct  of  the  court  in 
reference  to  a  pending  suitor  proceeding,  and  tends  in  some  manner  to  influence 
its  decisions  therein,  or  to  impede,  interrupt  or  embarrass  the  proceedings  of  the 
court  in  reference  thereto.— 1± 

CONTRACTS. 

2«  CoNTEMFORANKoiTS  WsnTNGS.— Two  Written  agreements  between  parties  about 
the  same  subject  matter,  made  at  the  same  time,  or  in  close  succession,  are  not 
presumed  to  be  contradictory,  but  the  intention  to  change  the  terms  of  one  by 
the  execution  of  the  other  must  affirmatively  appear.— JJoeftier  t.  MeOUnehy^  880. 

%  Dependent  Covenants — Perform ancb — Tender.  —  Where  by  an  oral  contract 
for  insurance  it  was  agreed  that  upon  delivery  to  him  of  a  written  policy  there, 
after  to  be  issued,  the  insured  should  i>ay  a  certain  amount  of  money  as  pre- 
mium, he  must  allege  and  prove  payment  or  tender  of  the  premium  before  he 
can  maintain  an  action  for  recovery  of  a  loss  under  the  contract.— jETardti^l;  v. 
SUsle  Im,  Co.  547. 

8.  Usages  as  to  the  Subject  liATTER.— In  all  contracts  as  to  the  subject  matter  of 
which  known  usages  prevail,  the  parties  proceed  on  the  tacit  assumption  of  such 
usages;  but  commonly  reduce  into  writing  the  particulars  of  their  agreement,  but 
omit  to  specify  those  known  usages  which  are  included  as  of  course  by  mutual 
understanding.- ifcC^iZtitv  v.  Klotterman,  103. 

4.  Subject  Matter — OursTANDiNa  Aooountb.-  Where  the  subject  matter  of  a  con- 
tract is  the  ascertainment  of  the  net  profits  of  a  firm  for  the  purpose  of  paying  in 
cash  the  value  of  a  one-third  share,  the  term  outstanding  accounts,  unless  it 
otherwise  appear,  has  a  particular  meaning,  different  from  the  common  or 
ordinary  meaning.— 7d. 

A.  Net  Profits— Ascertainments.- Where,  In  a  contract  to  ascertain  the  net 
profits  of  a  firm,  it  was  provided,  among  other  things,  that  from  the  outstanding 
accounts  five  per  cent  be  deducted  to  cover  losses  and  bad  accounts,  and  usage 
was  admitted  to  show  in  such  case  that  outstanding  accounts  meant  those  from 
which  the  bad  accounts  had  been  segregated  and  charged  to  profit  and  low,  hdd, 
no  error  upon  the  facts  as  disclosed  by  the  record.— Jd. 

8,  DsanoN  of  Umpire.— Where  a  contract  provides  that  disputes  or  difTerences 
arising  between  the  parties  shall  be  submitted  to  some  certain  person  for  settle- 
ment.  whose  decision  shall  be  final,  it  is  incumbent  upon  the  plaintiff,  In  an 
action  upon  such  a  contract,  to  allege  and  prove  a  compliance  with  that  con- 
dition, or  at  least  a  reasonable  effort  to  comply  with  iX.—Meyen  y.  Poc  Cuntl.  Cb. 

eos. 

7,  Fraud— Refusal  to  Act.— To  excuse  compliance  with  this  rule,  the  plaintiff 
may  show  fraud  or  refusal  to  submit  on  the  part  of  the  defendant,  or  fraud  or 
refusal  to  act  on  the  part  of  the  umpire.— Jd 

lb  Executory  Contract  for  Sale  of  Land— Time  Not  Essence  of  Contract.— 
Time  is  not  of  the  essence  of  a  contract  for  the  sale  of  real  estate,  unless  made  so 
by  the  express  agreement  of  the  partiM  or  by  the  nature  of  the  oontruct  Itself,  or 
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of  the  circumstuicea  under  which  It  wm  made.  Courts  of  equity  will  ordinarttjr 
infer  that  interest  on  the  deferred  payment!  will  be  a  sufficient  compensation 
for  the  delay.— iWni  v.  Thomat,  266. 
t.  Paymknt  of  Purchase  Money  and  Making  Deed,  Concubrent  Actsl— Where 
the  payment  of  the  purchase  money  and  the  making  of  the  deed  are  to  occur 
simultaneously,  they  are  regarded  as  concurrent  acts,  which  disable  either  party 
ttom  putting  an  end  to  the  contract,  without  performance,  or  a  valid  offer  to 
perform  on  his  part.— /d. 

10.  Failure  to  Pay  Purchase  Money.— Mere  failure  to  pay  the  purchsse  money 
according  to  terms  of  the  contract  will  not  entitle  vendor  to  have  contract 
rescinded.— 7(2. 

11,  Inability  of  Vendor  to  Convey— Wrongful  Act  of  Defendant,— Where  the 
vendor  is  prevented  from  complying  with  his  contract  to  convey  by  the  wrongiul 
act  of  the  vendee  in  obtaining  an  outstanding  title  to  a  portion  of  the  land,  so 
far  as  that  portion  of  the  land  is  concerned,  in  a  suit  by  vendor  to  rescind,  the 
vendee  is  estopped  from  claiming  that  no  tender  of  deed  has  been  made.— /d. 

12i  Vendor  — Suit  to  Rescind  —  Tender  op  Deed.— In  a  suit  by  a  vendor  for  a 
rescission  of  a  contract  for  the  sale  of  real  estate  on  account  of  a  failure  to  pay 
purchase  money,  the  complaint  must  allege  that  he  has  tendered  to  the  vendee 
a  valid  deed  conveying  Ut  him  all  the  land  according  to  the  terms  of  the  agree- 
ment and  demanded  performance  on  the  part  of  the  vendee.— /d. 

13.  Rescission  by  Vendor— Return  of  Purchase  Money  and  Unpaid  Notes- 
Rents  and  Profits.— When  the  vendee  has  paid  part  of  the  purchase  money 
and  given  his  notes  for  the  balance,  before  the  vendor  can  rescind  a  contract  he 
must  return  or  offer  to  return  money  paid,  with  legal  interest,  less  reasonable 
rental  value  of  the  premises  if  vendee  has  been  in  possession,  and  also  all  unpaid 
notes.— /d. 

14.  Tmb  May  Be  Made  Essence  of  Contract,  How.— Although  there  Is  no  stipu- 
lation in  the  contract  that  time  shall  be  essential,  nor  anything  in  the  nature  or 
circumstances  of  the  agreement  to  make  it  so.  it  can  nevertheless  be  made  so  by 
a  performance  or  tender  of  performance  by  one  party  and  a  demand  of  the 
other.— Jd. 

Bee  Evidence,  8. 
CON^'^ERSION.    See  Evidence,  4. 
CORPORATIONa 

1.  Private  Corporations— Assessment  of  Stock.— Aft«r  one-half  of  the  capftal 
stock  of  a  private  corporation  in  this  state  has  been  subscribed  and  a  board  ot 
directors  elected,  assessments  may  legally  be  made  upon  the  stock  so  subscribed. 
WiUamette  Freighiing  Oo.  v.  Stannus,  4  Or.  261,  approved.— ilstoria  &  S.  C.  R.  IL  Oo. 
V.  MiU,  177. 

2.  Same- Action  to  Recover  AssfSSMENTS— Tender  of  Certificate  for  Shares 
NOT  NECF.SSARY.— In  cRse  of  au  ordinary  subscription  to  the  capital  stock  of  a 
corporation,  a  tender  of  the  certificate  for  the  shares  so  subscribed  is  not  a  condl- 
tioR  precedent  to  the  right  to  maintain  an  action  to  recover  assessments  l^ally 
made  on  such  share.— id. 

COUNTY  COURT. 

1,  Exclusive  Jurisdiction- Devastavit.- Section  895,  HilVs  Code,  confers  upon 
the  county  court  exclusive  Jurisdiction,  In  the  first  instance  to  direct  and  control 
the  conduct  and  to  settle  accounts  of  executors,  administrators  and  guardians, 
and  this  Includes  the  power  to  inquire  Into  a  case  of  devaslavU  and  to  charge  the 
delinquent  with  the  amount  thereof.— iS%e«^  v.  HoUaday,  70. 

2.  Jurisdiction  Over  Roads.- Under  our  statute  the  county  court  is  granted  origi- 
nal jurisdiction  over  the  subject  of  county  roads,  and  in  a  proper  case  the  circuit 
court  may,  upon  a  writ  of  review,  correct  its  errors.— JE£tf£{)te  v.  CUukamoM  Cbi  XA7. 
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CRIMINAL  LAW. 

I.  Abbaiomksmt— TixB  TO  Answbk  the  iNDicncENT— Motion  to  Set  it  Aside.— 
If  upon  the  arraignment  the  defendant  be  allowed  a  day  to  plead  or  to  answer  the 
indictment,  he  may,  before  otherwise  pleading  thereto,  move  to  set  it  aside  In 
answer  to  the  arraignment;  and  when  such  time  is  allowed  to  the  defendant  by 
the  court,  section  1315  does  not  preclude  him  firom  making  the  motion  at  any 
time  before  pleading.— Stote  t.  liol,  ISO, 

%  Indictmemt  fob  Abbault  With  Intent  to  Kill— Intent,  How  Alleged.— In 
an  indictment  for  an  assault  with  intent  to  kill,  after  properly  charging  the 
assault,  the  intent  may  be  alleged  by  averring  that  the  assault  was  made  "  with 
the  intent  him,  the  said  J.  B.,  then  and  there  to  kill  and  murder."— ^KcUe  v. 
Lunch,  389. 

t.  Evidence— Gbakd  Jubt— Instructions.— In  a  prosecution  for  gambling,  It  is 
not  proper  for  the  defense,  on  cross-examination  of  the  state's  witnesses  or  other- 
wise,  to  introduce  evidence  tending  to  prove  that  the  particular  act  of  gambling 
investigated  by  the  grand  Jury  was  different  and  occurred  on  a  different  day  in 
the  same  month  in  a  different  place  in  the  same  town  ftom  the  one  then  being 
'investigated  before  the  trial  Jury,  and  an  instruction  based  on  such  evidence  is 
properly  reftisod.— State  v.  Adama,  525. 

4.  FoBGEBY- Fictitious  Name.— The  execution  of  a  promissory  note  in  the  name 
of  a  fictitious  person  or  under  an  assumed  name  with  inient  to  defraud,  is 
forgery. State  v.  Wheder,  192. 

H  6  AMBLiNO — Plat.— A  person  who  bets  money  at  a  game  of  faro  dealt  by  another, 
plays  faro  within  the  meaning  of  section  8626,  Hill's  Code.— State  v.  McDamel,  528. 

H  Indictment- BuRGLABY.— An  indictment  for  burglary  which  charges  that  M., 
on  the  3d  day  ot  November,  18U0,  in  the  county  of  M.  and  state  of  Oregon,  did 
onlawiVilly  and  feloniously  and  burglariously  break  and  enter  a  dwelling-house, 
namely,  the  dwelling-house  of  one  £.  A  C,  with  the  intent  on  the  part  of  him, 
the  said  M.,  to  commit  the  crime  of  larceny  therein,  is  insufficient  to  sustain  a 
conviction.— Stote  ▼.  Mack,  284. 

1>  Indictment- Defect  in  When  Not  Waived.— The  objection  that  the  facts 
suted  in  an  indictment  do  not  constitute  a  crime,  may  be  taken  fbr  the  first  time 
in  the  appelltte  court,  and  is  not  waived  by  failing  to  demur  or  move  in  arrest  of 
Judgment  in  the  trial  court.— /d. 

I.  Incest  — Rape.— Under  section  1873,  Hill's  Code,  the  crime  of  rape  by  forcible 
ravishment,  and  incest  cannot  be  committed  by  the  same  act  Rape  is  accom- 
plished by  the  impelling  will  of  one  person,  and  Incest  by  the  concurrent  assent 
of  two.- iState  V.  JarvU,  437. 

8l  iNCEarr  — Indictment,  Fobm  of.— An  indictment  under  the  statute  of  this  state 
for  the  crime  of  incest  should  allege  that  the  act  charged  was  the  Joint  act  o^ 
both  parties.— /d. 

Ul  Indictment  fob  Incest- Pboof  of  Rape.— Where  the  evidence  discloses  that 
defendant  committed  the  crime  of  rape,  he  cannot  be  convicted  under  an  indict- 
ment charging  the  crime  of  iuuciit.— Id. 

tL  Evidence  —  Rape — Incest.—  On  the  trial  of  a  defendant  charged  with  the  crime 
of  incest,  it  is  error  to  admit  evidence  tending  to  prove  him  guilty  of  rape.— /d. 

IX  Labceny  by  Bailee  —  Indictment.- It  is  not  necessary  that  when  the  defendant 
is  charged  with  being  a  bailee,  that  the  facts  and  circumstances  of  the  bailment 
should  be  set  out  When  one  is  charged  with  being  a  bailee,  the  allegation 
coven  all  necessary  facts.— £ifate  v.  You,  215. 

lib  Obstbuctino  Highway.— Where  a  party  was  convicted  of  obstructing  a  public 
highway,  and  the  record  of  its  laying  out  and  establishment  by  the  county  court 
was  insufficient  to  show  the  necessary  Jurisdictional  facts;  hetd,  that  the  Judg- 
ment of  oonviction  must  be  reversed.— ^ote  v.  Mver$t  442. 
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14.  IKDIOTMENT  —  SURPLUSAGE.—  All  UDDecessary  words  in  an  indictment  may  after 
Jurlgment  be  rejected  as  surplusage,  and  if  the  indictment  is  good  after  striking 
them  out.  the  conviction  must  stand.— State  y.  ifom«,  485. 

15.  Indictment  for  Robbery  —  Lakceny  from  the  P£R:H)n.— Aconyiction  for  the 
crime «f  larceny  fVom  the  person  cannot  be  sustained  under  an  indictment  for 
robbery  which  fails  to  charge  that  the  property  was  taken  fh>m  the  person.— 
State  y.  Lawrence,  237. 

Ifi,  Indictment  — Robbery  by  Putting  in  Fear,  Etc.— An  indictment  for  the  crime 
of  robbery  under  section  1742,  Hill's  Code,  is  defective  which  fails  to  charge  that 
the  offense  was  committed  by  force  and  violence,  or  by  putting  In  iear  of  force 
and  violence  or  assault,  as  the  case  may  be.-  Id. 

17.  Indictment  iNsuFFiaENT  to  Sustain  a  Conviction  of  Larceny  from  the 
Person.— An  indictment  which  charges  that  L.,  on  the  28th  of  October,  1890, 
in  the  county  of  M.  and  State  of  Oregon,  did  feloniously  in  and  upon  G.  L.  make 
an  assault,  and  him,  the  said  6.  L,  did  put  in  fear  and  in  danger  of  his  life  and 
of  great  bodily  harm,  and  one  silver  watch  of  the  value  of  ten  dollars  did  forci- 
bly, violently  and  against  his,  the  said  G.  L.'s  will,  feloniously  steal  and  (arry 
away,  the  said  watch  then  and  there  being  the  personal  property  of  the  said 
G.  L,  will  not  sustain  a  conviction  of  the  crime  of  larceny  ttom  the  person.- /d. 

DAMAGES. 

L  iNYASioN  OP  Another's  Rights — Nominal  Damages.— Any  invasion  of  another's 
rights  of  property  entitles  the  person  whose  rights  are  invaded  to  at  least  nom- 
inal damages.— ^broAam  v.  Ouvtu,  51L 

DECREE    Bee  Judgments,  2, 8. 

DEDICATION. 

1.  Dedication  op  Land  by  Parol.— In  order  to  constitute  a  dedication  by  parol, 
there  must  be  some  act  proved  evincing  a  clear  intention  to  dedicate  the  land  to 
the  public  use.—  Hoyiie  v.  Albina,  182. 

2.  Map  or  Plat.—  Where  it  is  sought  to  establish  a  dedication  by  the  sale  of  lota 
with  reference  to  a  map  or  plat,  the  extent  of  such  dedication  is  to  be  deter- 
mined from  the  consideration  of  the  whole  map,  the  object  being  to  ascertain  the 
indention  of  the  donor,  the  cardinal  rule  of  construction  being  to  give  effect  to 
the  intention  of  the  i>arty  as  manifested  by  his  act.—  Id, 

8.  Burden  of  Proof.— A  dedication  of  land  to  the  public  use  is  not  presumed,  but 
mu.st  be  shown  by  the  acts  and  declarations  of  the  owner,  of  such  a  public  and 
deliberate  character  as  clearly  show  an  intention  on  his  part  to  surrender  his 
land  for  the  use  of  the  public,  and  the  burden  of  proof  is  on  the  party  asserting 
such  dedication.— Jd. 

4«  Proof  Required.—  In  order  to  constitute  a  common -law  dedication,  the  owner's 
acts  and  declarations  must  be  deliberate,  unequivocal  and  decisive,  manifesting 
a  positive  and  unmistakable  intention  to  permanently  abandon  his  property  to 
the  public  use.— /d. 

S.  Second  Plat— Effect  of.— When  the  owner  of  land  lays  out  a  town  and 
records  a  plat  thereof  on  which  streets  are  dedicated  to  the  public,  and  it  is 
sought  to  establish  another  and  different  dedication  by  the  acts  and  condoct  of 
the  owner  in  exhibiting  to  intending  x^urchascrs  another  map  prepared  on  the 
same  day  and  selling  lots  by  reference  to  the  second  plat,  such  second  plat  to 
have  this  effect  must  be  essentially  different  from  the  recorded  one,  showing  on 
its  face  an  intention  on  the  part  of  the  owner  to  make  an  additional  dedica. 
tion.— Jd. 
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Defectiyb  TITI.E— Notice.— When  a  party  claims  title  to  real  property,  and  the 
deeds  through  which  he  claims  show  an  infirmity  in  such  title,  he  is  chargeable 
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with  notice  of  the  state  of  his  own  title  and  of  eTory  fact  appearing  in  any  of  the 
deeds  through  which  he  deraigns  iii\e.~- Oouller  v.  Port,  Tnut  Co.  469. 

•2L  Description— Deed  — iNTKNTiON  op  Parties.— Where  the  description  in  a  deed 
is  not  clear  and  intelligible,  the  situation  of  the  parties  and  the  circumstances 
surrounding  the  transaction  may  be  considered  In  connection  with  its  provisions 
to  ascertain  the  intention  and  give  it  practical  effecX.^WiUt  y.  Leverieh.  16S. 

t,  MoRTOAGB  —  Parol  Defeasance.- A  deed  absolute  on  its  face  may  be  shown  by 
parol  evidence  to  have  been  intended  as  a  mortgage  to  secure  the  payment  of 
TBLOuej.^  Swegle  v.  Bdle,  323. 

4.  MoBTSAaE  —  Description  —  Parol  Evidence.— Where  the  terms  used  in  the 
description  contained  in  a  deed  or  mortgage  are  clear  and  Intel liffible,  the  court 
will  put  a  construction  on  those  terms,  and  parol  evidence  is  not  admissible  to 
control  the  legal  effect  thereof.—MeUr  v.  KdUy,  86. 

5.  Survey— Parol  Evidence.— A  deed  which  does  not  refer  to  a  particular  survey, 
and  which  Is  unambiguous  In  Its  terms,  cannot  be  enlarged,  or  in  any  manner 
modified  by  the  introduction  of  parol  evidence  tending  to  prove  that  one  of  the 
parties  to  it  understood  its  descriptive  words  to  have  reference  to  a  particular 
private  survey.— ^ou<a7id  v.  Mcdncn,  538. 

Vendor  and  Vendee  — Sale  in  Gross.— Where  a  tract  of  land  is  sold  for  a  sum 
in  gross,  and  not  by  the  acre,  and  the  quantity  stated  Is  qualified  by  the  words 
"  more  or  less,"  there  is  no  warranty  of  the  quantity,  and  there  can  be  no  abate- 
ment if  the  number  of  acres  is  less  than  stated,  nor  oompensatlon  allowed  for 
any  excess.- ^ritt  v.  Markt,  223L 

DEFENSES.    See  AflsiaNxxNT,  I. 

DEVASTAVIT. 

1,  DsvAJTAViT  Dbpined.— DftKistartf  Is  a  violation  of  duty  by  the  executor  or  admin- 
istrator such  as  renders  him  personally  responsible  for  mischievous  consequenoes; 
a  wasting  of  the  assets;  a  mismanagement  of  the  estate  and  effects  of  the 
deceased,  in  squandering  and  mlsajiplying  the  assets,  contrary  to  the  duty 
impaled  on  the  executor  or  administraior.— Steetc  ▼.  HoUa4ayy  70. 
DIVORCE. 

1.  Marriagb  and  Divorce  — Fraud— Case  in  Judgment.— Facts  examined  and 
held  that  plaintiff  was  entitled  to  a  decree  dissolving  the  marriage,  and  also  for 
fl.4OT  and  interest,  money  advanced  at  defendant's  request  before  said  marriage, 
upon  the  fraudulent  representationa  and  itattments  of  the  defendant— If u7«roe 
v.  Jftmroe,  679. 

90WER. 

1.  Cannot  Bb  Released  to  Huiband.— Section  2^69,  Hill's  Code,  which  providet 
tkat  when  property  is  owned  by  either  husband  or  wife,  the  other  has  no  interest 
therein  which  can  be  made  the  subject  of  contract  between  them,  includes  the 
wife's  dower  in  the  husband's  lands  and  the  husband's  estate  by  curtesy  in  the 
wife's  lands,  and  therefore  a  conveyance  or  release  to  the  husband  by  the  wife 
Of  her  inchoate  right  of  dower  in  his  lauds  is  a  nullity.— ifouse  v.  Jbtofe,  163. 

t,     SURPLDB  MONBT  ARISING  PROM  SaLE  OP  MORTGAGED  PREMISES- WiDOW'S  DOWER. 

—A  wife's  inchoate  right  of  dower  attaches  to  the  surplus  money  realized  upon  a 
■ale  of  the  husband's  lands  upon  a  decree  of  foreclosure,  and  her  interest  in  the 
Aind  will  be  protected  against  the  deceased  husband's  creditors,  but  her  nghta 
eannot  be  litigated  in  an  action  to  recover  the  fond  in  a  caw  where  she  la  not  % 
party.— PttOer  ▼.  amtth,  12B. 

DTIKO  DECLABATION&    See  EymxNCX,  ft» 

XASBMENT&    See  Statdtb  OF  Fsaudi,  X 

KJECTMENT.    See  EviDXNCI,  I. 


Estoppel. 


ELECTIONS. 

1.  Ballot— Secbkcy—Evidknce.— The  secrecy  of  the  ballot  is  for  the  lawful  Yoter 
only,  and  not  for  the  Rpurlous.  The  public  policy  inTolved  does  not  extend  to 
the  voter  who  has  voted  illegally.  He  may  be  required  to  disclose  for  whom  he 
▼otcd,  and  tn  any  case  the  exemption  from  obligation  to  disclose  the  character  of 
his  vote  can  be  claimed  only  by  the  voter  himself.  If,  when  the  question  Is  pat 
to  him  as  a  witness,  he  sees  fit  to  answer  It,  there  is  no  objection  to  his  testimony. 
—State  ex  rd.  v.  Krafl^  2». 

2.  Municipal  Eijbction— Poweb  of  Council— CUMtTLATiVE  Rexedt.— Where  the 
charter  of  a  municipal  corporation  makes  the  common  council  the  Judges  of  the 
election  and  qualification  of  its  members,  but  not  the  final  or  exclusive  Judges, 
the  Jurisdiction  of  the  courts  remains,  and  the  remedy  conferred  on  the  council 
Is  cumulative.  But,  qusere,  is  not  such  legislation  prohibited  in  the  state  by 
article  7, 1 9,  of  the  constitution?— /d. 

8k  Tie— Illegal  Votes.— When,  on  the  face  of  the  returns  of  an  election  for  coun- 
cilman of  the  city  of  Albina,  two  candidates  had  an  equal  number  of  votes.  If 
such  votes  were  all  legal,  there  was  a  tie,  and  no  election.  But,  if  illegal  votes 
were  cast  for  both  or  either  of  the  candidates,  the  election  was  not  thereby 
vitiated,  but  the  true  result  could  only  be  known  by  deducting  the  illegal  votes; 
and  in  such  case  the  person  elected  is  not  bound  to  anticipate  the  result  of  an 
investigation  by  taking  the  official  oath  before  it  could  be  ascertained  whether 
he  was  elected  or  not.— /d. 

4.  Existing  Law.— An  election,  in  order  to  be  valid,  must  be  held  In  pursuance  of 
some  law  authorizing  it,  in  force  at  the  time.  The  provision  for  the  general 
election  in  the  city  of  Portland  does  not  authorize  the  election  of  any  officer  of 
the  city,  unless^ special  provision  is  made  by  law,  either  directly  or  by  implica- 
tion, for  the  election  of  such  officer  for  the  particular  term  to  which  he  is  seeking 
to  be  elected.— S^ote  ex  rd.  v.  Simony  365. 
See  Statutes,  7. 
EMINENT    DOMAIN. 

1,  Condemnation  of  Lands— What  CoRroRATioNS  Mat  Not.— The  provisions  of 
the  statute  for  the  condemnation  of  a  right  of  way  have  little  or  no  reference  to 
corporations  operated  as  ,street  railways  propelled  by  electricity  or  horse- power 
for  local  convenience  and  the  transportation  of  pat^engera,  and  do  not  authorixa 
such  to  condemn  private  property  for  right  of  vraj.^Thompvm-Houaton  Cb.  v. 
Simont  60. 

EQUITY. 

Stale  Equity— Question  of  Fact.— What  constitutes  a  stale  equity  Is  regarded  as 
a  vexed  question,  hardly  susceptible  of  an  accurate  definition;  it  Is  not  length  of 
time  alone  that  is  a  test  of  staleness,  but  the  question  must  be  determined  by  tha 
facts  and  circumstances  of  each  case,  and  according  to  right  and  Justice.- AVp- 
pach  V.  Jones,  491. 

ESTOPPEL. 

Riparian  Rights  —  EsTOpPEL.-Facts  examined  and  hdd,  under  the  circumstances 
of  the  particular  case,  the  plaintiff  should  not  be  permitted  to  set  up  her  riparian 
interest  so  as  to  defeat  the  defendant's  right  to  a  certain  portion  of  the  water  of 
Mill  creek,  where  the  diversion  was  made  under  a  claim  of  title  and  the  defend- 
ant believed  and  had  reason  to  believe  that  the  claim  was  well  founded,  and  the 
plaiutifi*  stood  by  without  asserting  or  making  known  her  claim  while  the 
defendant  was  expending  large  sums  of  money  and  making  extensive  improve- 
ments under  an  honest  and  reasonable  belief  that  it  had  the  right  to  make  such 
diver>ion,  and  without  which  its  expenditure  would  prove  a  total  loa.—Ourtis  v. 
La  Grande  Water  Co.  84. 

Vendee  in  Possession,  under  Contract  of  Purchase,  not  Permittbd  to  Obtain 
OUTSTANDING  TiTLE  FOE  His  OwN  UsB  AND  B£.N'£FiT.— Where   a  vcndcc  enters 
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into  possession  of  land  under  a  contract  of  purchase,  he  will  not  be  permitted  to 
obtain  an  outstanding  title  and  assert  it  against  its  vendor,  but  suoh  title  will 
inure  to  the  benefit  of  the  yendor.—^VfnJk  t.  Thonuu,  266. 

See  Pbactics,  & 

EVIDENCE. 

1.  Books  of  Acxx>xtnt— Admissibilitt  op.~Wfarile  books  of  account  kept  bj  a 
party,  or  known  by  him  to  be  correct,  may  be  used  by  him  as  memoranda  for 
the  purpose  of  refreshing  his  memor}',  this  question  must  be  kept  distinct  from 
the  question,  under  what  circumstances,  books  of  account,  shown  to  hare  been 
correctly  kept,  are  admiwible  as  original  evidence.— /Wmd/y  v.  Lee,  202. 

2.  Memoranda  — Dates.— A  witness  will  be  permitted  to  refresh  his  memory  by 
an  examination  of  memoranda  reasonably  contemporaneous  with  the  transac- 
tion  to  which  they  relate,  regarding  dates,  figures,  results  of  calculation,  and  the 
like.-/d 

S.  Contract— Memorandum  Read  at  the  Time— Res  Gestjb.— Where  at  the  time 
parties  enter  into  a  parol  contract,  a  memorandum  Is  read  containing  the  terms 
thereof  which  are  assented  to  by  the  parties  except  In  two  particulars,  such  mem- 
orandum  becomes  a  part  of  the  transaction,  and  in  an  action  on  the  contract  the 
same  is  competent  evidence  as  a  part  of  the  res  gestx,  and  may  be  con.sidered  by 
the  jury  for  the  purpose  of  asnisting  them  to  determine  what  the  terms  of  the 
contract  were.— if umpftrey  v.  Chilcat  Canning  Co.  209. 

4.  Conversion— Admissions  Corroborative  Testimony.— Where  gold  dust  was 
intrusted  to  the  possession  of  another  to  deliver  to  a  third  party  in  Portland 
when  the  object  of  the  trust  would  be  accomplished,  and  upon  demand  of  such 
bailee  for  the  property  he  promised  to  deliver  it,  but  falling  to  do  so,  upon  the 
third  demand  he  denied  having  received  it  and  refused  to  account,  held,  (1)  that 
this  was  a  conversion  and  that  the  court  had  Jurisdiction,  and  (2)  that  his  admis- 
sions were  only  corroborative.- 5lf<rfc  v.  You,  215. 

5.  Dying  Declarations.- Facts  referred  to  and  held,  they  were  sufficient  to  admi 
the  account  given  by  the  deceased  of  how  and  by  whom  he  was  injured,  t^a  dyiug 
declarations.- S<a/«  v.  Pool,  iriO. 

6.  Locomotive— Railroads.-  In  consequence  of  the  difficulty  In  identifying  a  pa^^M- 
Ing  engine,  so  as  to  make  direct  proof  of  negligence,  and  for  the  reason  that  the 
baslness  of  running  railroads  supposes  a  unity  of  management  and  a  similarity 
in  construction  of  the  engines,  the  admission  of  evidence  as  to  other  and  dis- 
tinct fires  from  the  one  alleged,  is  permitted.—  Koontz  v  0.  R.  A  N.  Co.  8. 

7.  Fact  Estabushed.—  When  a  court  is  asked  to  declare  a  fact  established,  the  evi- 
dence must  so  completely  establish  ihat  fact  as  to  remove  all  doubt,  otherwise  it 
Is  for  the  decision  of  tlie  Jury.—  Id, 

8.  Ejectment—  Map.—  In  an  action  of  ejectment,  a  map  or  diagram  of  the  premises 
in  controversy,  made  by  a  competent  surveyor  who  had  surveyed  the  premises, 
is  competent  evidence.  It  is  explanatory  of  the  survey  of  the  premises.- JSotv- 
land  V.  McOncn,  5:W. 

^.  Pleading  — Real  Party  in  Interest— Irrelevant  EvrDENCB.— In  an  action 
to  recover  the  value  of  hops  sold  in  Noycmber.  l«ss,  where  there  was  no  issue  in 
ihe  pleadings  as  to  who  was  the  real  parly  in  inierefct,  evidence  that  in  December 
of  same  year  plainiiff*  ma<le  a  bill  of  sale  of  the  hops  to  another,  was  irrelevant: 
and  held/urther,  that  the  applicability  of  said  evidence  to  an  Issue  in  the  cause 
not  being  apparent,  upon  objection  being  made  lo  lis  irrelevancy,  counsel  for 
appellant  should  have  pointed  out  to  the  court  the  issue  to  which  he  claimed 
such  evidence  was  applicable.— ^ump  v.  Cooper,  527. 
10.  Unrkm-onsive  Answer.— a  witness  was  asked  if  he  thoueht  he  knew  what  the 
price  of  hops  was  at  Independence,  November.  18SS.  and  ho  answered,  "seven- 
teen and  a  half  cents;  I  knew  of  one  man  getting  thai  who  lived  within  two 
miles  of  Independence  ":  held,  not  error  to  refuse  to  strike  out  the  aiiswer.--/d. 
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XL  Value  of  Hops.— In  proving  the  commercial  Talue  of  hops  at  Independence  on 
a  varticalar  day.  a  witness  stated  the  value  on  that  day  at  Buena  Vis  a,  a  town 
about  five  miles  above  Independence  un  the  Willamette  river;  heldt  not  error.— /d. 

12.  Tbb.spass  by  8TRAN GBR.— Where  the  trial  court  refused  to  admit  as  evidence  the 
indictment  and  judgment  of  the  conviction  of  one  W.  A.  Hill  for  the  killing  of 
the  plaintifF's  intestate  by  di«arraoglng  a  bwitch  on  the  defendant's  railroad,  and 
certain  cuufcssiouK  he  had  made  to  one  Dr.  Davis,  upon  the  ground  that  such 
evidence  was  r«  inter  alios  acta;  held^  no  erroT.—MilUr  v.  S.  P.  Co.  286. 

11.  Writing  out  of  State— Secondary  Evidence  op  Contents.— Where  the  caaa< 
of  action  or  defense  is  founded  uix)n  an  alleged  writing,  and  both  the  execution 
and  contents  of  the  writing  are  denied,  and  the  alleged  writing  is  shown  to.be  in 
the  pos80s»ion  of  a  person  residing  outside  the  state,  secondary  evidence  of  Ita 
contents  is  not  admis  ible  unless  a  proper  tffbrt  is  made  to  obtain  the  originaL— 
Wiseman  v.  N.  R  R.  R.  Co.  425. 

14b  Writing— Secondary  Evidence  of  Contents,  When  Admissible.— Secondary 
evidence  oi  the  contents  of  a  wiitJug  is  admitted  on  the  theory  that  the  original 
writing  cannot  be  produced  by  the  party  by  whom  the  evidence  Is  oflteied  within 
a  reasonable  time  by  the  exerci&e  of  reasonable  diligence.— itf. 

15.  Reasonable  Diugencs,  What  Is.- No  precise  rule  can  be  laid  down  as  to  what 
shall  be  considered  a  reasonable  efTort,  but  the  party  alleging  the  loss  or  destruc- 
tion of  the  document  is  exp»ected  to  show  that  he  has  in  good  faith  exhausted 
in  a  reasonable  degree  all  tbe  sources  of  information  and  means  of  dLscovery 
which  the  nature  of  the  case  would  naturally  suggebt  and  which  are  accessible  to 
him,- Jd. 

IS.  Deqbxe  of  Diligence  Required  Depends  on  Cibcumstances  of  Each  Partic- 
ular Ca£|£.— The  degree  of  diligence  which  shall  be  considered  necessary  in  any 
case  will  depend  on  the  circumstances  of  the  particular  case,  the  character  and 
importance  of  the  paper,  the  purposes  for  which  it  is  proposed  to  use  it  and  the 
place  where  a  paper  of  that  kind  may  naturally  be  supposed  to  be  found.—/d. 

See  Deeds,  3,  4,  S. 

See  Witness,  1« 

EXECUTIONS. 

1/  Failure  to  Follow  Juogkent— Sale— Inadequacy  of  Pxicb— Kotion  to 
Quash.- Where  an  execution  is  radically  defective  In  failing  to  follow  the  judg- 
ment, and  a  sale  has  been  had  of  certain  real  property  fh>m  which  is  realised 
about  two -fifths  of  what  the  &ame  property  brought  a  few  months  previously  at 
another  execution  sale  in  the  same  case,  and  the  cause  of  the  discrepancy  in  the 
amount  realised  does  not  appear,  the  court  in  the  exercise  of  a  superintending 
power  over  its  process  will  quash  the  writ.— -FKnt  v.  PUpps,  340. 

%  Amendment  of.— The  power  to  amend  an  execution  is  vested  in  the  oonrt,  but 
its  exercise  must  always  be  in  furtherance  of  Justice.— Jd. 

8.  lUTURN— Payment  of  Money  to  the  Clerk,— Subdivision  8,  lectlon  296,  Hill's 
Oode,  requires  a  sheriff  upon  return  of  an  execution  to  pay  the  money  realized 
thereon  to  the  olerk;  hdd^  in  an  action  against  the  sheriff  to  recover  the  surplus 
realized  from  the  sale  of  land  over  and  above  the  sum  due  on  a  decree  of 
foreclosure,  that  the  complaint  was  demurrable  which  failed  to  allege  that  the 
sheriff  negleotad  or  failed  to  pay  such  money  to  the  clerk  at  the  time  his  writ  was 
returnable,  and  Aat  for  the  want  of  sueh  allegation  it  is  to  be  presumed  that 
of&clal  duty  has  been  regularly  performed.— iluT^  y.  SmUk,  126. 

SXSCUTORS  AND  ADMINISTRATORS. 

1.  Possession  of  the  Property  of  Deceased— Right  of  Adkinxbtbatok.— The 
administrator  Is  entitled  to  the  possession  of  all  the  property  of  the  deceased, 
both  real  and  persona],  for  the  purpose  of  administration;  but  the  county  court 
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has  power  to  protect  the  widow's  dower  interest  in  money  in  the  hands  of  such 
administrator.— £u(2er  v.  Smith,  126. 
2.  ADifiNisTRATOR— Common  Law— Tttlk  to  Perbonal  Property.— At  common 
law  the  legal  title  to  all  personal  property  of  the  deceased  vested  in  the  executor 
or  administrator,  with  absolute  power  to  dispose  of  it,  and,  in  the  absence  of 
fraud  or  collusion  between  him  and  the  person  to  whom  he  transferred  it,  the 
creditors  or  next  of  kin  could  not  follow  it  into  the  hands  of  the  alienee.—  Weidar 
T.  Ofibom,  807. 

8.  Statute  Modified— Common  Law.— The  statute  has  curtailed  the  power  of  the 
executor  or  administrator  to  sell  or  dispose  of  the  personal  property  of  the  de- 
cedent, and  limited  it  to  such  as  is  visible  and  tangible,  except  by  an  order  of 
the  probate  court,  either  at  public  or  private  sale,  as  may  be  provided  therein. 
—Id. 

4.  Choses  in  Action— Vested  in  Executors.- With  this  difference,  the  power  of 
disposition  of  the  executor  or  administrator  remains  as  at  common  law,  and  the 
title  of  all  choses  in  action  are  vested  in  him,  with  the  authority  to  collect  and 
otherwise  dispose  of  them.— Id. 

5.  Executor  May  Sell.—  By  force  of  such  power  of  disposition  of  choses  in  action, 
an  executor  or  administrator  may  sell  or' dispose  of  them  by  indorsement  to 
another,  or  to  a  distributee,  without  an  order  of  the  probate  court,  and  such 
transfer  passes  the  title,  so  as  to  enable  the  transferee  or  distributee  to  maintain 
an  action  on  them;  nor  can  the  makers,  In  the  absence  of  tnxid,  abate  such 
action  for  a  want  of  authority  to  make  the  transfer.— Jd. 

flL  CoMMiBBioN  OF  EXECUTOR,  WHEN  NoT  ALLOWED.- No  commisslou  cau  be  allowed 
an  executor  on  property  which  never  came  into  hlR  possession,  nor  on  property 
which,  although  it  belonged  to  the  estate,  has  not  been  administered  on  and  is 
not  under  the  control  of  the  probate  court.—Steele  v.  HoOaday,  4C2. 

7.  Unusual  and  Extraordinary  Services,  What  Are.— Unusual  and  extraor- 
dinary services  of  an  executor,  for  which  the  court  Is  authorized  to  allow  com- 
pensation, are  such  services  as  are  not  ordinarily  required  of  an  executor  in  the 
dlscharse  of  the  duties  of  his  trust.- Id. 

8L  Idem— Claim  Foe.— The  claim  of  an  executor  or  administrator  for  unusual  or 
extraordinary  services  should  contain  a  statement  of  each  special  service 
claimed  to  have  been  rendered,  with  its  particular  value;  and  until  such  an 
account  Is  presented  no  allowance  should  be  made  therefor.— Jd. 

9.  Executor  Allowed  Reasonable  Attorney's  Fees.- An  executor  is  entitled  to 
reasonable  attorney's  fees  in  any  necessary  litigation  or  matter  requiring  legal 
advice  or  counsel.— Jd. 

10.  Claim  for  Attorney's  Fees,  How  Presented.- A  claim  of  an  executor  for 
attorney's  fees  should  ordinarily  be  presented  in  an  Itemized  form  and  not  for  an 
aggregate  amount  by  the  year;  but  under  the  peculiar  circumstances  of  this 
case,  this  rule  ought  not  to  oe  enforced.— Jd. 

IL  Clerk  Hire.— It  is  the  duty  of  an  executor  to  keep  and  render  a  just  account 
of  his  trmt.  and  if  he  thinks  proper  to  keep  a  clerk  for  that  purpose  he  must  do 
it  at  his  own  expense.— Jd. 

FELLOW-SERVANTS. 

!•  Fellow-Servant's  Risk.— The  co-operation  of  a  switchman  is  necessary  to  the 
successful  management  of  railway  trains,  and  employes  upon  trains  in  the  com- 
mon service  assume  the  risk  of  the  negligent  discharge  of  his  duty.— ZfiUerY, 
&  P.  Co.  285. 

Si    NEouGBNCE—EviDENCB—lNSTRUcnoNB.- Facts  examined,  and  held,  thnt  there 

was  no  evidence  before  the  Jury  upon  which  the  court  could  properly  submit  the 

question  of  defendant's  negligence  to  the  Jury ;  and  hdd  further,  that  when  large 

Umbers  were  being  moved  on  lollen,  and  those  engaged  in  the  work  flailed  to 
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keep  the  rollen  at  right  angles  with  the  pteoe  of  timber  being  mored,  end  by 
reason  thereof  it  slued  round  so  that  the  end  struck  a  lumber  pile  which  earned 
Bome  planks  to  fall  upon  the  plaintiff's  leg,  by  means  of  which  he  was  injured, 
such  negligence  was  the  negligence  of  the  plaintiff's  fellow-servaats,  for  which 
the  defendant  is  not  responsible.— ITeeUund  y.  Southern  Or.  Co.  &9L 

FIXTURES. 

1.  FiZTURKS,  When  as  Betweih  Mobtoaook  and  Mokgaou,  MjLCHimBT  Is.— As 
between  mortgagor  and  mortgagee,  machinery  necessary  for  and  used  in  the 
operation  of  a  sash  and  door  and  planing  mill,  when  afDxed  to  the  building  by 
screws,  bolts,  pulleys  and  bands,  la  a  fixture,  and  lubjeot  to  the  lien  of  the 
mortgage.— ZWm  v.  Qilroy,  617. 

FORGERY.   See  CmifiiiAL  Law,  4. 
FRAUD. 

L  Sale  of  R&al  Ebtati— Fraudulkht  RiPRnKiiTATiONS— Stjltuti  of  Fbauss. 
^Whete  the  sale  of  real  estate  is  Induced  by  the  ftaud  of  the  yendor,  although 
such  fhiudulent  representations  may  be  In  reference  to  a  matter  within  tbe 
statute  of  frauds,  the  vendor  will  be  liable  for  damages  to  his  vendee.— /bss  v. 
Netdmry,  257. 

2,  Written  Agreement— Fbaud.— A  written  agreement  can  be  relieved  against 
on  account  of  fraud.—  Id. 

8.    Voluntary  Conveyance— Constructive  Fraxtd.— A  voluntary  conveyance  by 
a  husband  to  his  wife  of  all  of  hia  property  subject  to  execution,  Is  oonstmct* 
ively  fraudulent  as  to  existing  creditors,  and  an  intent  to  defraud  ciedititts  is  not 
necessary.— Z>avt8  v.  Davit,  78. 
See  Husband  and  Wif^  L 
See  Judgments,  i,  6L 
See  Pleadings.  1L 
OAMBLINQ.    See  Criminal  Law,  A, 
GUARDIAN'S   SALE. 

L  When  Sustained.— Where  the  question  as  to  a  guardian's  sale  of  lands  of  his 
ward  arises  collaterally  and  the  pleadings  do  not  attack  the  proceeding  for  want 
of  Jurisdiction,  and  where  the  record  discloses  Jurisdiction,  both  of  the  parties 
and  of  the  subject  matter,  the  sale  will  be  sustained.— ifcC^^^tocA  v.  EttOt  819. 

HUSBAND  AND   WIFE. 

t.    Family  Expenses  —  Purchase  Money.— Under  section  2874,  Hill's  Code,  the 
expenses  of  the  family  are  chargeable  on  the  property  of  both  the  husband  and 
wife;  and  where  the  wife  takes  a  voluntary  conveyance  from  her  husband  and 
pays  a  sum  which  had  accrued  as  family  expenses  before  the  conveyance  to  her, 
■he  is  entitled  to  have  the  same,  as  well  as  a  sum  she  paid  to  her  husband's 
vendor  as  purchase  money  before  the  land  was  conveyed  to  her,  out  of  the  first 
proceeds  of  the  sale.— I>avii  v.  Jkwit,  7^ 
See  DowBR,  1. 
See  Fraud.  8. 
INCEST.    See  Cedhinaj.  Law,  8  9,  10^  H. 
INDICTMENT.   See  Criminal  Law,  poaiiR. 

INJUNCTION. 

• 

1«  Preliminary  Injunction— PBoymoNAL  RnraDT— Txtia.— A  pnUmlnary  in- 
junction is  a  provisional  remedy,  the  sole  object  of  which  is  to  preserve  the 
aubjeot  in  oontroverqr  in  its  then  condition;  and  oourts  of  equity  in  gnmtlng  or 
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refusing  the  same  should  in  no  manner  anticipate  the  ultimate  detennination  of 
the  qnestion  of  right  involved.— ^ebn  y.  QUroy,  617. 

INSTRUCTIONS. 

1.  "Duty  of  the  Court.— In  an  action  npon  an  account  stated,  when  it  appean 
that  the  same  had  heen  rendered  and  forwarded  by  mail  by  the  creditor  to  the 
debtor  residing  in  the  same  state  about  six  months  before  any  objections  were 
made  thereto,  it  is  the  duty  of  the  court  to  instruct  the  Jury,  if  requested,  that 
■aid  account  becomes  a  stated  icconnL^Flcischner  v.  KvbU,  328. 

%  Statute  op  Liscitatioks.—  In  an  action  of  ejectment  it  is  not  error  to  refUse  an 
instruction  asked  by  the  defendant  in  relation  to  the  statute  of  limitations  where 
there  is  no  evidence  before  the  jury  tending  to  prove  that  the  possession  ot  the 
defendant  had  been  adverse  to  the  true  owner  for  at  least  ten  years.— JSoutond  v. 
McCknm,  538. 

8,  Abstract  Propositions  —  Rkfusal  Not  Error.—  It  is  not  error  in  the  trial  court 
to  refuse  to  give  instructions  which  are  inapplicable  to  the  case  made  by  the 
pleadings  or  to  the  Ikcts  discloeed  by  the  evidence,  though  correct  as  abstract 
propositions  of  law.— Id. 

INSURANCE. 

!»  Partial  Assionicrnt.— Where  the  value  of  property  destroyed  by  Are  occasioned 
by  the  act  of  a  wrongdoer  is  in  excess  of  the  amount  of  insurance  money  paid 
thereon,  and  the  owner  assigns  his  claim  against  the  wrongdoer  to  the  extent  of 
the  insurance  money  paid  to  the  insurer,  the  latter  has  only  a  joint  interest  with 
the  owner  in  a  single  cause  of  action,  and  cannot  sue  at  law  thereon  alone.— 
Btatt  In$.  Oo.  y.  0.  E.  it  N.  Co,  563. 

2,  Subrogation.— Where  insured  property  is  destroyed  by  fire  caused  by  the  wrong- 
ful act  or  negligence  of  a  third  party,  an  insurance  company  paying  the  loss  is, 
to  the  extent  of  the  payment,  thereby  subrogated  to  the  owner's  cause  of  action 
against  the  wrongdoer.— ffoms  Mutual  Im,  Oo.  y,  0,  B,  dt  Jf.  Cb.  569l 

See  Pleading,  7. 

INTENT.    See  Crihinal  Law,  2. 

INTEREST. 

1.  Contract  to  Purchase  Land.— Facts  examined  and  held  to  be  inequitable  for 
one  occupying  and  enjoying  use  of  land  under  contract  to  purchase  the  same, 
not  to  pay  interest  on  the  unpaid  purchase  price.— ifoeA^  y.  McQUnchy,  8Ga 

INTERPLEADER. 

1.  When  it  Lies.- When  two  or  more  persons  severally  claim  the  same  thing,  debt 
or  duty  trom  the  party  liable  therefor,  such  party  may  maintain  a  suit  in  equity 
to  compel  such  persons  to  litigate  the  title  thereto  between  themselves,  such 
party  having  incurred  no  independent  liability  to  any  of  olalmants  and  being 
merely  in  the  position  of  a  stakeholder,  without  interest  in  the  matter  himself.— 
IHtpe  V.  Ames,  199. 

JUDGMENTS. 

1.  Former  Adjudication  —  ErvBcr  of.— A  former  decree  between  the  same  parties 
for  the  same  cause  is  a  bar  to  a  re-ezamination  of  the  same  facts  in  that  case;  but 
when  new  facts  have  occurred  since  the  former  decree  entitling  the  plaintiir  to 
relief,  she  may  have  a  decree  founded  on  those  facts.— /brguar  y.  Jlirgvar,  69. 

2.  Decree  in  Partition  Suit  — Effect  of.— A  decree  for  partition  is  condusiya 
4  npon  the  parties  and  privies  that  they  were  tenants  In  common  and  in  poisesiloii 

of  the  land  at  the  date  of  iu  rendition.— iforriU  v.  iforritt,  96. 
8.    Collateral  Attack  — What  is.— A  collateral  attack  on  a  judgment  or  deeiea 
is  any  proceeding  which  is  not  instituted  for  the  express  purpose  of  annulUsgi 
correcting  or  modifying  such  decree.— id. 
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JUDGBCENTB — Comcludkd. 

4.  DoirBsno  Judgiceiit — Collatbiul  Attack  —  Fratto.^A  Jadgment  of  a  conrt  of 
thla  state  having  JariadlcUon  of  the  parties  and  subject  matter,  cannot  bo 
attacked  collaterally  for  fraud,  aliunde  the  record,  by  the  parties  or  prirlea— Ji* 

5.  JuDGirBNT— OoLLATBBAL  ATTACK  —  Ebbobs  OP  LAW.— When  a  court  haA  juris- 
diction of  the  subject  matter  and  the  parties,  its  judgment  cannot  be  impeached 
oollaterally  for  errors  of  law  or  irregularity  in  practice.—Jd 

6.  Fbaudulbnt  Gbaktbb  —  Right  to  Look  Behind  thb  Juogmbnt.— When  the 
title  of  a  grantee  is  attacked  for  f^ud,  he  may  look  behind  the  judgment  and 
ascertain  whether  or  not  there  was  an  actual  indebtedness  between  the  partief 
upon  which  the  ludgment  is  founded.— Davis  v.  DavU,  73. 

T.  NoN  Obstamtb  Vbbbdicto.— a  judgment  non  obstante  veredicto  is  always  upon  the 
merits,  and  is  never  granted  but  in  a  very  clear  case,  as  where  it  is  apparent  to 
the  court  from  the  defendant's  own  plea  that  he  can  have  no  merits.— FneiuUy  t. 
Let,202. 

8.  BuBDEN  OF  Pboof.— A  judgment  upon  which  no  execution  has  been  Issued  for 
twenty  years,  in  the  absence  of  explanatory  facts  or  evidence,  is  presumed  to  he 
paid.    The  burden  of  proof  is  on  the  Judgment  creditor.— Bedbnon  v.  Bamhn,  852. 

JUDiaAL  8ALEa 

1.  IBBXCULABITIBS.— Mere  Irregularities  of  proceedings,  though  of  so  grave  a  char* 
acter  as  to  render  a  Judicial  sale  inoperative,  may  be  deprived  of  their  evil 
ooBsequeaoes  by  subsequent  legislation.- ifcCTuUacft  v.  Estes,  349. 

JOVTICE  OF  THX  PEACE. 

1.  JuBBDiGTioN.— When  a  justice  once  obtains  jurisdiction  over  the  subject  mattte 
of  the  action,  his  Jurisdiction  continues  until  the  action  is  legally  disposed  of  by 
such  Justice.— &  P.  Co.  v.  RtuseU,  4&9. 

1  Void  Jvxkuocnt— Auab  Summons.— Where  a  complaint  was  filed  against  a 
defeadant,  and  a  void  judgment  rendered  by  the  justice,  such  judgment  does 
not  terminate  the  action  so  as  to  prevent  such  justice  from  issuing  an  aUat  stun- 
moBs  and  acquiring  Jurisdiction  of  the  person  of  the  defendant.— /d 

JUEI8DICTI0N. 

1«  Qdvmty  Roam.— The  county  court,  in  exercising  its  jurisdiction  In  laying  out 
and  establishing  a  public  highway,  is  a  court  of  special  and  limited  jurisdiction, 
i^nd  the  necessary  Jurisdictional  facts  must  appear.—  State  v.  Myen,  442. 

3.  PBisUMKnoN  OF  RiGULARiTY.— It  Is  ouly  wheu  such  courts  have  acquired  Juris- 
diction that  the  same  intendments  obtain  in  favor  of  the  regularity  of  their  pro- 
ceedings as  prevail  in  courts  of  general  Jurisdiction.—  Id. 

8.  JUBiBDicnoN  OF  COUNTY  CouBT— DISCOVERY.- While  B  county  court  in  the 
eterclse  of  its  probate  Jurisdiction  may  entertain  proceedings  in  the  nature  of 
a  discovery  against  persons  charged  with  secreting  or  refusing  to  account  for 
property  belonging  to  an  estate,  yet  its  power  ends  with  the  discovery,  so  that  the 
light  or  title  of  the  decedent  to  property  claimed  by  or  ftom  his  administrator 
must,  if  an  adjudication  becomes  necessary,  be  litigated  in  oourti  of  ordinary 
jurisdiction.— Gardner  v.  QiUihan,  698. 

See  ELxcTioNi,  2. 

Bee  GuABDiAN'i  Sali,  L 

LABCSNT  BY  BAILEE.     See  Cbdcinal  Law,  U,  17. 

LIGBNSX. 

1,    Efkict  of— Ritocablk,  Umlbss  XJndsb  Pabticulab  CtBcmorTAifcs.— a  Ucense  . 
eseates  no  interest  in  land.     It  is  founded  on  personal  confidence,  and  is  not 
asiARnable,  and  its  continuance  depends  on  the  will  of  the  party  giving  it.  and  is 
revooable,  unlea  the  license  is  executed  under  such  oiroumstances  as  would 
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LICENSE— CONCLTTDXD. 

authorize  the  interference  of  equity  to  proTent  frand.—  OurtU  ▼.  La  Orande  Water 
Cb.34. 

%  When  Irrevocable.— To  allow  one  to  revoke  a  lloense  when  It  was  given  to 
Influence  (he  conduct  of  another,  and  cause  him  to  make  large  Investments, 
would  operate  as  a  fraud,  and  warrant  the  Interference  of  equity  to  prevent  It, 
under  the  doctrine  of  equitable  estoppel.—  Id. 

t.  Construction  of— By  building  a  dam,  laying  the  pipes,  and  making  a  diversion 
of  the  water,  the  licensee,  by  its  acts  and  the  consent  of  the  licensor,  fixed  the 
point  of  diversion  and  the  place  on  the  land  where  the  license  was  to  be  exer- 
cised: and  it  cannot  be  exercised  at  any  other  place.— Id. 

i.  Abandonment  op.— In  such  case,  at  that  point  and  place,  the  license  Is  Irrevo- 
cable so  long  as  the  dam  and  pipes  remain  for  the  purpose  for  which  they  were 
constructed;  but,  if  abandoned,  there  can  be  no  right  to  divert  the  water  of  the 
stream  at  any  other  place  without  the  assent  of  all  parties  In  interest.— Id. 

LIENS. 

1.  Laborer'^  Lien  —  Grading  City  Tx)T.  —When  a  person  Is  employed  by  the  owner 
of  a  lot  in  an  tncorporated  city  to  grade,  fill  in  or  otherwise  improve  the  same, 
and  he  employs  laborers  to  assist  him  in  performing  the  work,  the  services  of 
such  laborers  will  be  considered  as  having  been  rendered  at  the  request  of  the 
owner,  within  the  meaning  of  section  3676,  Hill  s  Code.^PiYs  v.  EiUingnDefih, 
43^ 

%  Representative  Possession  —Waiver  of  Lien.— A  party  who  assumes  possession 
of  personal  property  in  a  representative  capacity,  which  is  inconsistent  with  his 
previous  pot»sei>sion  of  the  property  under  his  individual  lien  thereon,  is  pre- 
sumed to  have  waived  his  lien,  and  he  cannot  at  the  same  time  defend  his  pos- 
session both  in  his  representative  and  in  his  individual  capacity.— 6ard«er  v. 
QiUihan.  598. 

See  Pleadimo,  6, 

LIS  PENDENS. 

1.  Land  Department  United  Statm,  COntew  Pbndino  xh— Courtb  Rstuse  to 
Interfere.— When  a  controversy  concerning  the  title  to  government  land  is  still 
pending  in  and  undetermined  by  the  land  department  of  tho  United  Stateii  the 
courts  of  this  sute  will  not  Interfere.— .FVteifc  t.  Thoma$,  2ltb, 

LOT.    See  Real  Estate,  1. 

HAP.    See  Evidence,  8. 

MANDAMUS.    See  PLEADim,  IL 

MASTER  AND   SERVANT. 

1.  Master's  Duty  Cannot  be  Avoided  by  Dklegattoit.— Any  duty  which  the 
master  is  required  to  perform  for  the  safety  and  protection  of  his  servants  cannot 
be  delegated  to  any  servant  of  any  grade,  so  as  to  exempt  the  master  ft-om  liabil- 
ity to  a  servant  who  has  been  injured  by  its  non-performance.-ifiOer  v.  S.  P.  Cb.  285. 

2.  Law  and  Contract  — Regulations.— It  is  the  law,  in  the  absence  of  express 
contract,  that  establishes  the  relation  of  the  parties,  creating  him  agent  or  repre- 
sentative of  the  master  who  performs  duties  whi<;h  the  law  itself  makes  it 
incumbent  on  the  master  to  perform,  and  not  the  rules  or  regulations  of  the  com- 
pany designed  for  the  guidance  of  its  servauU,  and  to  secure  reasonable  safety  in 
the  conduct  of  its  business.- /r^ 

a.  Knowledge  of  Servant.— Where  the  plaintiff  assisted  in  the  construction  of 
the  chute  for  moving  large  timbers,  and  had  as  complete  knowledge  of  its  sufQ- 
cieucy  for  the  purpose  for  which  It  was  constructed  as  the  defendant,  and 
received  an  injury  In  the  moving  of  the  timbers  down  said  chute,  defendant  is 
not  responsible  on  account  of  Its  alleged  unsuitableness  for  the  purpose  for 
which  it  was  used.—  Weeklund  v.  Southern  Or.  Cb.  091. 
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MO&TGAGES. 

L  MORTQAOEi  IN  PowESflON— ACCOUNT— Tkndbb.— A  mortgagee  In  potsessioii  l8 
liable  to  account  to  the  mortgagor  for  the  rents  and  profits,  and  in  a  salt  for  an 
accounting  and  redemption,  no  tender  is  neoeasary  before  the  conunenoement  of 
the  suit.— StoegU  v.  BeOc,  823. 

See  DKED0,  8,  4. 

Bee  DowKB,  2. 

MUKiaPAL  CORPORATIONS. 

L  PAiLuai  TO  QuAUFY— Vacancy.- Sectloni  24  and  27  of  the  charter  of  the  dty 
of  Alblna  (ScBs.  Acts,  1889,  pp.  240,  241),  when  construed  together,  require  a 
person  elected  as  councilman  of  that  city  to  qualify  on  or  before  the  first  Monday 
in  July  next  after  his  election,  and  a  failure  to  do  so  may  work  a  forfeiture  of 
his  office;  but  forfeitures  are  neyer  favored,  and,  before  such  forfeiture  could  bo 
Claimed  or  enforced  by  the  city,  its  oflScers  must  have  performed  all  the  duties 
imposed  by  the  charter  In  relation  to  such  election  and  qualification.  Held, 
further,  in  case  of  a  tie  vote  for  councilman  on  the  face  of  the  return,  the  duty 
to  qualify  does  not  arlbe  until  the  result  of  the  election  shall  be  finally  deter- 
mined in  some  mode  provided  by  Ihvr.— State  ex  rd.  v.  Krt^fl^  28. 

8.  Chabtbb  op  the  City  of  Albina.— Under  section  18  of  the  charter  of  the  city 
of  Alblna  (Laws  1887, 176),  the  city  of  Albina  may,  through  and  by  its  oflicers  and 
agents,  render  itself  liable  for  work  in  improving  its  streets,  without  an 
ordinance  first  pa-ssed  authorizing  the  same.  The  mayor  and  common  council 
are  the  governing  body  of  the  corporation,  and  it  may  act  through  those  officer! 
or  any  of  them  authorized  for  the  purpose,  or  it  may  appoint  agents  to  carry  into 
efl^ect  the  power  of  improving  its  streets.— if urp Ay  v.  AMna^  379. 

IL  Ratification  by  Accept ancb  of  the  Wobk.— If  work  was  done  in  Improving 
the  streets  without  regular  authority  by  direction  of  the  mayor  and  members  of 
the  council,  and  afterwards  the  council  accepted  the  same  on  behalf  of  the  city, 
this  would  be  a  ratification  and  equivalent  to  an  original  authority.— /d 

4.  Pbesident  of  East  Pobtland  Council— Section  16  of  Chabteb,  18S5.— This 
provision  of  the  charter  of  the  city  of  East  Portland  does  not  prevent  the  presi- 
dent of  the  coimcil  ftom  taking  an  assignment  of  the  right  to  receive  warrants  to 
be  issued  in  the  future  for  work  already  performed  on  the  streets  of  the  city,  and 
such  an  assignment  is  not  unlawful.— Stott  v.  Franey,  410. 

k  Assignment  of  the  Right  to  Receive  City  Wabbants  to  be  Issued  in 
FuTUBE—  Equity  Jurisdiction.- A  contractor  to  do  work  on  the  streets  of  a  city 
may  assign  his  right  to  receive  the  warrants  for  such  work,  and  such  assignment 
creates  an  equitable  interest  in  such  expectancy,  which  a  court  of  equity  wUl 
protect  by  decreeing  the  delivery  of  the  warrants  when  issued.  The  interest 
created  by  such  an  assignment  is  equitable,  not  legal.— Jd. 

C  LiABiLrrY.— A  municipal  corporation,  unless  prohibited  by  its  charter,  is  liable 
for  the  professional  services  of  a  physician  employed  by  a  committee  assuming 
to  act  for  it,  when  such  services  have  been  rendered,  in  attending  persona 
Aflilcted  with  small-pox,  within  its  limits,  with  knowledge  of  its  officers  and 
without  notice  that  the  contract  of  employment  is  not  recognized  as  valid  and 
binding,  although  the  corporation  has  not  in  a  formal  manner  conferred  the 
authority  on  such  committee  to  make  the  contract—  Ward  v.  Forest  Orove,  355l 

f,  PowEB  to  Pee  vent  Fires— Fibb  LuaTB.—Thegrant  to  a  municipal  corporation 
of  power  to  provide  for  the  prevention  and  extinguishment  of  fires  necessarily 
Implies  the  right  to  establish  fire  limits  and  prohibit  the  erection  of  wooden 
buildings  therein.— fluibard  v.  Medjord,  815. 

flL  Municipal  Purposes- Public  Cobporation.— A  corporation  created  for  munici- 
pal purposes  is  one  established  by  law  for  public  or  governmental  objects,  subject 
to  the  control  of  the  legislature,  with  certain  delegated  political  powers  to  be 
exercised  for  the  public  good  in  the  administration  of  civil  government,  and 
whose  members  are  eitieens,  not  stockholdeis.— CboJfc  y.  Fort  qfForOand,  68QL 
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NATIONAL  BANKS.    See  Statutes. 
NEGLIGENCE. 

1.  Adjoining  Owner— Rbabon  a.bi.b  Cabe.—  A  parly  in  the  exercise  of  a  right  upon 
his  own  land  which  Involves  danger  to  the  property  of  his  neighbor  is  bound  to 
provide  against  such  danger  by  all  reasonable  prudence  and  care.— ZTummei  v. 
Jhraee  Co.  401. 

2.  Retaining  Wall  — Diligence.— Where  a  defendant  undertakes  to  construct  a 
retaining  wall  on  his  own  land,  which  materially  increases  the  risk  of  the  adjoin- 
ing property  to  land  slides,  he  is  bound  to  exercise  his  right  in  a  way  not  to  expose 
the  property  of  the  plalntifT  to  any  risks  which  might  beprovided  against  by  the 
exercise  of  ordinary  diligence,  ^hlch  would  require  that  the  defendant,  in  its 
construction,  should  take  into  ax^count  or  anticipate  such  stonns  or  rainfalls  as 
might  reasonably  be  expected  to  occur.— Jd. 

8.  DEFEcnvE  CoNSTRrcnoN- Act  of  God.— No  weakness  or  defect  In  such  wall, 
caused  by  the  negligence  of  the  defendant,  or  which  the  exercise  of  ordinary 
care  and  skill  would  have  avoided  in  its  construction,  although  combined  with 
the  act  of  God,  would  excuse  liability  for  damage  to  the  adjoining  property.— Jd. 

A,  pRESuifpnoN.— The  escape  of  fire  from  a  passing  engine  whereby  property  is 
destroyed,  raises  a  presumption  of  negligence  in  the  construction  and  manage- 
ment of  such  engine  and  casts  on  the  defendant  the  burden  to  rebut  such  pre- 
sumption.-JToon^  V.  O.  R,  &  N:  Co.  3. 

ft.  Presumption— Rebuttal.— When  the  presumption  raised  is  rebutted  by  proof 
of  proper  construction  of  the  engine  and  the  use  of  proper  appliances  and  careftil 
management,  the  plaintiff  cannot  maintain  the  action  without  making  proof  of 
other  negligence.- Jd. 

«.  Fire  Started  by  Locomotive-  Evidence.—  In  such  an  action  where  the  objec- 
tion was  that  the  evidence  of  the  emission  of  sparks  by  plaintiff's  engine  prior 
and  subsequent  to  the  burning  in  question  was  Improperly  admitted,  hdd^  not 
error,  that  sach  evidence  was  admissible.- Jd. 

Qee  Fellow-Servants,  2. 
NOTICE.     See  Deeds,  1« 
OFFICE. 

ABOLisHifENT  OF  OFFICE— 8uocESBOB.—Where,  while  a  person  is  rightfully  in  pos- 
session of  a  public  office,  the  legislature  abolishes  the  term  and  mode  of  electing 
his  successor,  the  public  necessities  requiring  that  the  office  be  in  possession  of 
some  one  with  authority  to  discharge  its  duties,  he  continues  to  hold  it  until  he 
shall  be  superseded  by  proper  legislative  action.— iSt<Ue  ez  reL  v.  Simon^  365. 

See  Municipal  Corporations,  L 

PARTIES.    See  Pleading,  8. 

PARTNERSHIP 

1,  When  It  Exists  in  Relation  to  Land  Purchases.- Where  two  persons  agree 
Jointly  to  secure  an  option  on  a  tract  of  land  for  the  purpose  of  Jointly  selling 
the  land  and  sharing  in  the  profits  of  the  transaction,  they  are  partners  as 
between  themnelves  for  that  traneaction,  and  owe  to  each  other  the  right*)  and 
duties  of  that  relation,  although  the  option  may  be  taken  in  the  name  of  one  of 
the  parties.— /"toiiier  v.  Bamekoff,  132. 

2.  Executed  Parol  Agreement- Partner  Estopped  to  Deny  VALiDmr.— In  a 
suit  by  one  of  the  partners  for  an  accounting  of  the  profits  realized  under  such 
an  agreement,  after  the  same  htm  been  executed,  a  partner  who  has  received  the 
entire  profits  is  estopped  from  claiming  that  the  agreement  is  void  under  the 
statute  of  frauds.— id. 


Sea  Statute  of  Frauds^  l. 
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PLEiDINQ. 

1.  ALLBOAnoH  —  Pboof.— Where  the  laognace  Is  that  *'  an  engine  *'  of  the  defisnd- 
ant  company,  at  the  time  and  place  specified,  etc.,  hy  reason  of  negligence, 
caused  the  destraction  of  the  plaintiff's  property,  hdd,  that  the  allegation  does 
not  identify  the  particular  engine  which  caused  the  mischiet— JToon^s  y.O.ILA 
N.  Cb.  3. 

2.  DBSCiupnoN  OF  Injubt.— It  is  the  duty  of  the  plain tlflT  In  actions  of  this  charac- 
ter to  state  as  definitely  as  possible  what  train  caused  the  injury,  so  that  the 
company  may  be  able  to  identify  the  engine  and  inyestigate  what  its  condition 
was,  and  the  conduct  of  its  agents  and  servants  at  that  time.— Id. 

&  CosiFLAiiiT  iNBUPnaEMT  ON  DufUBRKB.— In  au  action  by  an  administrator  with 
the  will  annexed  against  his  predecessor  in  the  trust  for  a  devattavU  in  failing  to 
redeem  certain  stock  in  a  private  corporation  belonging  to  said  estate,  and  which 
had  been  sold  under  a  decree  of  the  U.  S.  circuit  court,  and  was  by  the  terms  of 
sale  subject  to  redemption  within  six  mouths,  the^ complaint  must  allege  that 
there  were  assets  in  the  executor's  hands  available  and  applicable  to  the  pur> 
pose  of  redemption,  and  that  the  proper  county  court  ordered  the  redemption  to 
be  made.— iS^ee^e  v.  IloUaday,  70. 

4.  Demtbrbb— How  TO  Avoid. ~To  avoid  objection  by  demurrer,  the  plaintiff  most 
allege  in  his  complaint  the  facts  and  circumstances  on  which  he  relies  to  rebut 
the  presumption  that  the  Judgment  sued  upon  has  been  paid.— ^edbaon  v.  Ham- 

5.  Ejectment— Answkb.— In  an  action  of  ejectment,  if  the  defendant  does  not 
defend  for  the  whole  of  the  property,  under  section  819,  Hill's  Code,  the  answer 
must  specify  for  what  particular  part  he  does  defend.  An  answer  which  does  not 
plead  the  ultimate  fact  upon  which  the  defendant  relies,  but  sets  up  the  evidence 
of  such  fact,  is  defective,  but  if  no  objection  be  taken  thereto  until  after  verdJct 
and  Judgment,  and  then  only  on  appeal  to  the  supreme  court,  such  answer  will 
be  held  sufficient— ifemmuay  v.  Francis,  455. 

6.  FOBECLOSUBE— Averments  of  Notice  of  Lien.— It  must  affirmatively  appear 
from  the  complaint,  in  a  suit  to  foreclose  a  mechanic's  or  laborer's  lien,  that  the 
notice  filed  contained  all  the  essential  provisions  required  by  statute.-  POx  r. 
KiUmgnoortti,  432. 

7.  INSUBABLE  INTEBEOT — PLEADING — EviDENCB.—  A  Contract  of  insurance  is  one  of 
indemnity  only,  and  therefore  in  an  action  upon  such  a  contract  to  recover  for  a 
loss  arising  thereunder,  the  plaintiff  must  allege  and  prove  that  he  had  an  insura- 
ble interest  in  the  property  damaged  or  destroyed,  not  only  at  the  making  of  the 
contract,  but  also  at  the  time  of  the  loss.—  Hardwick  v.  State  Ina.  Cb.  547. 

8.  Nboligbnce.— In  an  action  for  negligence,  a  general  allegation  of  negligence 
does  not  charge  any  fact—  McPherton  v.  Pclc.  Bridge  Co.  486. 

9.  Pabties- Public  Right.- M'hen  the  question  is  one  of  public  right  and  the 
object  of  the  mandamus  is  to  enforce  the  performance  of  a  public  duty,  it  is 
sufficient  for  the  relator  to  show  that  he  is  a  citizen  of  the  county,  and  as  such  is 
Interested  in  the  execution  of  the  lawa—  State  exreLy.  Grace^  164. 

ID,  Rbfobmation  of  Mobtgage— Complaint  in.— In  a  suit  to  reform  a  deed  or 
mortgage  on  the  grounds  of  mistake,  complaint  must  allege  distinctly  what  the 
original  agreement  was,  and  point  out  with  clearness  wherein  there  was  a  mis- 
take, and  that  it  did  not  arise  fh>m  gross  negligence  of  the  plaintiff.— ifeiarT. 

KcUey,  86. 

11.  Yen  DOB  AND  Vendee  — Fbaud.— In  a  suit  by  a  vendee  against  a  vendor,  in 
which  fraud  is  relied  upon  as  the  ground  of  relief,  it  must  appear  Uoca.  the  com- 
plaint, among  otlicr  things,  that  Ibe  vendor  knew  that  the  represeniaiions  relied 
upon  were  uuirue,  and  that  they  were  made  with  the  intent  to  defraud  ihtt 
plain ti  ff.  RolJt»  v.  Rus»cU,  5  Or.  400.  and  Diiwilii^  t.  Crtmam^  6  Or.  241,  appro?«d 
and  followed.— i^iitt  v.  Maria,  223. 
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POSSESSION. 

L  PsRMiaBiyB  OocnPANCT,  Not  Adtbr8k.»A  permlaBiTe  occnpancy,  no  dlfferenoe 
how  long  continued,  is  never  advene.— J&roAam  v.  Ovkm,  511. 

X  LXG  AL  Title — Tknants  nt  Comm oic .— The  posseaBlon  of  land  nnially  followi  the 
legal  title,  where  no  adverM  possession  is  shown,  and  the  poesession  of  one  ten- 
ant In  common,  In  the  absence  of  an  ouster,  will  enure  to  the  benefit  of  his 
oo-tenant.—  JforriB  ▼.  IforriB,  9& 

PRACTICE. 

1.  Aoooinnr  Stated — Plsai>in<i.—.— Although  a  paper  offered  In  evidence  for  a  pai^ 
tlcular  purpose  may  be  an  account  stated,  yet  If  it  has  not  been  pleaded  and 
relied  upon  by  either  party  as  such.  It  cannot  control  or  limit  the  rights  of  the 
IMrtles  as  an  account  stated.— Bump  v.  Cooper,  527. 

%  Breach  of  Contract— Complaint,  Suffictency  of.— Where  a  complaint  seti 
up  a  contract  and  alleges  a  breach  thereof,  a  demurrer,  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  is  r.ot  well 
taken,  since  plaintiff  Is  entitled  to  nominal  damages  at  least— Simny«ide  Laakd 
Co.  V.  Wm,  Br.  By.  Co.  544. 

IL  Complaint  Dismissed  for  Want  of  Proper  Parties,  When.— When  it  appears 
from  the  record  that  the  real  merits  of  the  suit  cannot  be  determined  without 
essentially  affecting  the  rights  of  persons  in  the  subject  matter,  who  are  not  par- 
ties, and  whose  names  nowhere  appear  in  the  record,  this  court  will  reftue  to 
examine  the  Cacts*  but  diimlM  the  complaint  for  want  of  parties.- Beaalar  v. 
Shively,  508. 

4  Defense  —  Failure  to  Make.— When  a  party  to  k  suit  has  afl  opportunity  to 
present  his  defense  and  neglects  to  do  so,  the  decree  against  him  is  binding  in  a 
collateral  proceeding.— IftorriU  v.  MorrOl,  96. 

0b  Ejectment  —  Answer -^  Specificatiok  of  the  Part  for  Which  Defendamt 
Defends.— In  an  action  of  ejectment,  a  specification  in  defendant's  answer  of 
the  part  for  which  he  defends,  which  describes  it  as  "  about  120  acres  of  said 
land.— the  farming  land  on  the  north  side  of  the  eoanty  road,— with  the  build- 
ings thereon,"  is  very  indefinite  and  would  be  held  insufflcleut  if  properly 
objected  to  before  trial;  but  after  verdict  and  judgment,  on  objection  in  the 
supreme  court  for  the  first  time,  it  must  be  Intended  that  the  proper  evidence 
was  Introduced  upon  the  trial  to  identify  the  U.nd.—JJemenway  v.  Jhrncta,  455. 

t.  Pleading  — Answer- Motion  fob  a  New  Trial.— The  sufficiency  of  an  answer 
Is  not  raised  by  a  motion  for  a  new  trial,  but  may  be  by  a  motion  for  judg> 
ment,  notwithstanding  the  verdict,  if  the  objection  has  not  been  taken  by 
demurrer.— /d. 

7,  Entirety  of  Action— Joinder  of  Plaintiffs.— Where  the  value  of  the  property 
destroyed  exceeds  the  amount  of  iasurance  paid,  the  Insurer  paying  the  loss  only 
acquires  thereby,  to  the  extent  of  the  payment,  a  joint  Interest  with  the  owner  in 
the  cause  of  action  against  the  wrongdoer  ;  hence,  in  prosecuting  such  cause  of 
action  the  owner  of  the  property  destroyed  must  be  joined  with  the  Insurer  pay- 
ing the  loss  as  a  co-plaintiff.- Ifomc  Mut.  In».  Oo.  v.  0.  B.  A  N.  Co.  569. 

a  Judgment  for  Trespass  on  Land— Estoppel.—  In  an  action  for  trespass  on  land 
where  the  defendant  pleads  Uberum  tenemaitum,  and  there  is  a  judgment  for  the 
plaintiff  in  another  action  between  the  same  parties,  where  said  judgment  is 
relied  upon  as  an  estoppel,  it  is  for  the  party  setting  up  said  estoppel  to  show  by 
evidence  in  what  part  of  the  close  the  trespass  was  committed,  and  thus  apply 
the  issue  and  judgment  to  the  premises.— ^broAam  v.  Ouens,  51L 

%  MonoN  FOR  NoN-suiT  — Plaintiff's  Evidence.— When  it  appears  from  the  evi- 
dence on  the  part  of  the  plaintiff  that  the  Injury  which  the  plaintiff  received 
was  the  result  of  an  accident,  or  that  it  occurred  through  his  own  carelessness 
and  inattention  to  his  duties,  no  recovery  can  be  had,  and  a  non-foit  in  such  case 
ought  to  he  allowod.— JfoPAersm  r.  i\ie.  Bridge  Oo,  480, 
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P&ACTICB  —  OONCLUDKD. 

10.  pARTin  —  Consent  of  Co-plaintiff.— HIU'b  Code.  {  381,  which  pxoTides  thai  **  If 
the  consent  of  any  one  who  should  have  been  joined  as  plaintiff  cannot  be 
obtained,  he  may  be  made  a  defendant,  the  reason  thereof  being  stated  In  the 
complaint,"  does  not  apply  to  actions  at  law.— State  Ins.  Co,  v.  O.  £.  A  N.  Co,  563. 

U.  Partition  Burr— Refersks.— Where  only  one  referee  is  appointed  in  a  partition 
suit,  such  proceeding  is  only  an  irregularity,  and  cannot  be  inquired  into  collai- 
erally.-iforraz  ▼.  ifomtt,  96. 

12.  Pleading — Defective  Machinery  —  Teak.— In  an  action  for  negligence,  where 
it  Lb  alleged  defective  machinery  was  used,  proof  of  the  use  of  a  team  instead  of 
machinery  does  not  tend  to  support  the  plalntUfs  allegation.  A  team  is  not  a 
machine.— JlcPA^rson  v.  Poc.  Bridge  Co,  48& 

IS.  Demurrer  to  Complaint  Does  Not  Go  to  Rule  of  Damages.— If  the  allega- 
tions by  which  plaintiff  seeks  to  lay  down  the  rule  for  the  measure  of  his 
damAgefl  are  insufficient  or  irrelevant,  the  defect  cannot  be  reached  by  demurrer. 
BO  long  as  the  other  parts  of  the  complaint  contain  a  sufficient  statement.— 
SunnyHcU  Laud  Oo.  ▼.  WiU.  Br.  Sy.  Co,  644. 

14.  Trial  by  the  Court— Findings.-  In  the  trial  of  an  action  by  the  court  without 
the  intervention  of  a  Inry,  there  must  be  findings  of  fact  sufficient  to  sustain 
the  Judgment.  All  of  the  mateilal  Issues  made  by  the  pleadings  should  be 
passed  upon.  McFtiddcn  v.  Friendly,  9  Or.  222,  so  far  as  it  states  a  different  rule, 
is  overruled.  —Drainage  DisL  v.  Crow,  686. 

15.  Party  Claiming  to  be  Misled  Must  Prove  Same.— Whenever  a  party  claims 
to  be  misled,  that  fact  should  be  proved  to  the  satisfaction  of  the  court,  and 
unless  he  does  so,  the  court  may  either  direct  the  fact  to  be  found  according  to 
the  evidence,  or  order  an  immediate  amendment  without  oosts.— iStoiet  v.  Browu, 
580. 

16.  Variance,  When  Material.—  No  variance  between  the  allegations  and  proof  is 
material  unless  the  adverse  parly  is  misled  to  his  prejudice  In  maintaining  his 
action  or  defense  on  the  merits.— Jd. 

17.  What  Not  a  Variance.— When  the  allegation  is  unproved,  not  in  some  partic- 
ular or  particulars  only,  but  in  its  entire  scope  and  meaning,  it  shall  not  be 
deemed  a  variance,  but  a  iailure  of  proot— icL 

See  Bill  of  Items,  L 
PRESCRIPTION. 

1.  Prescriptive  Right— How  Acquired.- To  acquire  a  right  by  prescription  in 
the  lands  of  another  upon  the  presumption  of  a  grant,  the  possession  must  be 
adverse,  continuous,  uninterrupted,  and  by  the  acquiescence  of  the  owner  of  the 
land  over  which  the  easement  is  claimed.  If  its  inception  is  permissive,  or 
under  a  license  ftt>m  the  owner,  it  cannot  avail  to  work  an  ouster.— Otrfw  v.  La 
Grande  Water  Oo.  84. 

PRINCIPAL   AND  AGENT. 

1,  Acts  of  Agent— Duty  of  One  Dealing  with  Him  Knowing  His  Representa- 
tive Chakacter.— \Yhere  one  person  deals  with  another,  knowing  that  the 
other  IS  acting  under  delegated  authority,  it  is  his  duty  to  inform  himself  of  the 
extent  of  such  delegated  authority.  In  such  case  the  principal  is  bound  only  to 
the  extent  of  that  a.uihoTitj. —CouUer  v.  Portland  Trust  Oo.  469. 

2.  Power  op  Attorney— Co kstruction.— When  an  authority  is  conferred  upon  an 
agent  by  a  formal  instrument,  as  by  a  power  of  attorney,  there  are  two  rules  of 
construction  to  be  carefully  attended  to:  (1)  The  meaning  of  the  general  words 
in  the  instrument  will  be  restricted  by  the  context  and  construed  accordingly; 
(2)  the  authority  will  be  construed  strict'iy  so  as  to  exclude  the  exercise  of  any 
power  which  is  not  warranted  cither  by  the  actual  terms  used  or  as  a  neoeasary 
means  of  executing  the  authority  with  effect— Jd. 
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PRINCIPAL  AND  AGENT  -  Concluded. 

t.  PowKB  OF  Attornby—  Pabol  Evidenck.— WhOD  an  agency  is  created  by  written 
Instrument,  the  general  rule  Is  that  the  nature  and  extent  of  the  authority  must 
be  ascertained  from  the  instrument  Itself,  and  cannot  be  enlarged  by  parol 
evidence  of  an  intention  to  confer  additional  powers,  because  that  would  contra- 
dict or  vary  the  terms  of  the  written  Instrument.—Jd. 

i»  Entirxtt  of  Transaction— Acceptance.— a  principal  cannot  accept  that  part 
of  his  agent's  acts  which  are  to  his  advantage,  and  reject  another  part  of  hia 
acts  in  the  same  transaction.  He  must  either  accept  or  reject  the  transaction  in 
its  entirety.— JTyfe  v.  Hippeyt  446. 

S.  Insurance  Agent— Scx>pe  of  Authoritt.— An  insurance  company  establishing 
a  local  agency  is  as  responsible  to  the  parties  with  whom  it  transacts  business  for 
the  acts  and  declarations  of  the  agent  within  the  scope  of  his  real  or  apparent 
authority,  as  if  they  proceeded  directly  ftom  the  principal.— ifardtnci;  t.  State 
In*.  Cb.  547. 

&  Real  EffTATB  Broker— Power  to  Sell- Performance- ComnasioNs.— A  real 
estate  broker  empowered  to  sell  real  property  for  a  commission,  performs  his  part 
of  such  contract  so  as  to  be  entitled  to  his  commission  when  he  brings  to  his 
employer  a  purchaser  able,  ready  and  willing  to  purchase  the  property  on  the 
terms  and  oondltious  authorized  by  his  employer,  although  the  sale  may  not  be 
completed  because  of  a  defect  in  the  title  shown  by  the  abstract  Aimlshed  by  the 
seller  to  such  proposed  purchaser.— ir^Zc  v.  ^ippejft  446. 

f  ROKISSOBY   NOTES. 

L  Contemporaneous  Parol  Agreement.- In  an  action  upon  a  promissory  note 
where  no  illegality  or  fraud  is  charged,  it  is  not  competent  to  allege  or  prove  a 
contemporaneous  parol  agreement  for  the  purpose  of  changing,  varying  or  in 
any  manner  altering  the  legal  effect  of  such  promissory  note.— Por^nd  NatL 
Bank  T.  Scott,  421. 

IL  Negotiable  Note— Seai^  Effect  of.— An  instrument  In  the  form  of  a  negotia- 
ble promissory  note,  but  with  a  scroll  in  which  the  word  seal  was  written  thus 
[8EAL]  after  the  signature  of  the  maker,  is  a  sealed  Instrument,  and  not  a 
negotiable  promissory  note,  though  there  Is  no  reference  to  a  seal  in  the  body  of 
the  instrument.— 0«born«  v.  Hubbard,  318. 

BAILROAD8. 

L  Care  Required  of  Railroad  Compant— Inspection  of  Track— Safety  of 
Employe.—  It  is  the  duty  of  a  railroad  company  to  keep  its  road-bed  and  track, 
rolling  stock,  machinery  and  appliances  in  good  and  safe  condition;  to  cause  as 
f^quent  and  thorough  inspection  of  these  as  can  be  done  consistently  with  the 
conduct  of  Its  business,  for  the  purpose  of  discovering  any  defects  that  may  occur 
from  accidental  causes,  or  the  eifccta  of  wear  and  tear,  or  the  progress  of  decay; 
to  exercise  care  in  the  selection  of  its  servants,  and  in  their  retention  in  its  ser- 
vice; and  to  adopt  such  rules  and  regulations  as  are  calculated  to  guard  against 
accidents,  and  to  make  the  servants  in  its  employ  reasonably  safe.— ifiUer  v.  S.  P. 
Cb.285. 

a  Switchman— Duty  to  Notify  Company.— It  Is  the  duty  of  a  switchman  to 
operate  the  switch,  and  see  that  it  properly  atljusts  the  rails,  so  thai  the  trains 
may  pass  with  safety.  The  act  he  performs  involves  no  duty  of  construction  or 
repair,  or  other  duty  in  regard  to  the  switches  of  the  road,  if  out  of  repair,  or  unfit 
for  use,  whether  by  wear  or  tear,  or  by  the  criminal  interference  of  strangers, 
than  to  promptly  notify  the  company  of  its  condition,  so  that  it  may  b«  lepalied, 
-    or  its  place  supplied.—  Id, 

Bee  Carbiefs,  1,  2.  3, 4,  S. 

Bee  Eminent  Domain,  L 

Bee  Evidence,  6. 

Bee  Fellow-Sbayanti,  1. 
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BAILROADS  —  CONCLUDKD. 

See  Mabtbb  and  Sibtamt,  1,  f 

Bee  NSGUGXNCK,  4, 6, 6^ 
RAFB.  See  CJUMiifix  Law,  8,  It 
REAL  ESTATE. 

1.  Lot  DBFxifn>.~A  lot,  within  the  meaning  of  nctlon  9676,  H111*b  Code,  it  erl- 
dently  not  to  be  understood  as  synonymous  with  uact  or  parcel,  but  In  the 
sense  of  a  city  lot.  as  bounded  and  described  on  the  recorded  platt  of  the  city, 
or  as  subdivided  and  bounded  by  conveyances  of  the  owners  thereof,  or  by  other 
acts  done  by  themselves  or  the  city  authorities,  in  exercising  the  right  of  emi- 
nent domain  in  opening  and  establishing  streets.~P£b  v.  KiUmgnaorth,  432. 

REAL  ESTATE  AGENT.     See  Pbimcipal  amd  Aoxnt,  A. 

REASONABLE  TIME. 

1.  Question  op  Law.— What  Is  a  reasonable  time  when  the  fiteti  we  andlqmted,  li 
a  question  ot  la.w.'^FkiKhnerv.  KubUt  S28w 

RECEIVER. 

1.  Datx  op  Hn  Tttlx.— The  title  of  a  receiver  on  his  appointment  dates  back  to 
the  time  of  granting  the  order.— Pope  v.  Ame»,  199. 

REPLEVIN. 

1.  Ownership —DxpxcTiTB  Vebdict.— Where  In  replevin,  the  plaintiff  alleged 
that  be  was  the  owner  of  certain  personal  property  and  entitled  to  its  possession, 
which  the  defendant  wrongfully  detained,  etc.,  and  upon  issue  Joined,  the  Jury 
found  that  the  plaintiff  was  entitled  to  the  possession  of  the  property  and 
assessed  its  value,  etc.,  but  did  not  pass  upon  the  fact  of  ownership  of  the  prop- 
erty; held,  that  the  verdict  was  defective  in  substance,  and  that  a  Judgment  upon 
it  that  the  plaintiff  was  owner  is  not  sustained  by  the  verdict— £ee  ▼.  DiatbcLr,  41S. 

RETAINING   WALL.    See  NEoueKNCX,  2.  & 

RIPARIAN   RIGHTS. 

1.  "Water  Rights  — Prior  Appropriation.— The  doctrine  of  prior  appropriation, 
under  the  act  of  congress  of  1866,  applies  to  the  public  lauds  of  the  United 
States.  -  Curtis  v  La  Grande  Water  Oo.  84. 

a.  Suit  to  Quiet  Title— Riparian  Owners— A cxntETioN  —  CASB  Lbpt  in  Doubt 
BY  THE  EviDEKCB.— In  a  suit  to  qulet  title  to  certain  alluvion,  claimed  by  the 
plaintiff  and  defendants,  who  were  all  riparian  owners,  when  the  question  was 
left  in  doubt  by  the  evidence,  owing  to  its  apparent  conflict  as  to  the  questions 
of  fact,  and  it  was  manifest  that  some  or  all  of  the  oarties  were  entitled  to  the 
Isnd  in  controversy,  as  an  accretion;  held,  that  the  court  would  divide  the  land 
in  controversy  between  the  respective  claimants  on  equitable  principles,  and 
quiet  the  title  of  each  riparian  owner  to  the  parcel  allotted  (o  him.— i^toorcy  ▼. 
Bybee,  385. 

See  LiCBNSB,  1,  a,  8. 

See  Pbbsceiption,  1. 
ROADS. 

L    ALTER  Means  to  Extend  or  DiininsH.- The  term  *' alter"  fn  coonectlOB  with 
roads  gives  the  right  or  power  to  extend  or  diminish  so  that  the  width  is  not 
beyond  that  established  by  the  &\At\iie.—Heiple  v.  Claekanuu  Cb.  147. 
a.    AUTHORITY  TO  ALTER  OR  VACATE  RoADS.— The  couuty  couTt  has  authority  to 
lay  out,  alter  or  vacate  a  road,  and  this  includes  the  power  to  reduce  the  width 
of  a  road  to  less  than  sixty  feet  when  the  fiicts  would  justify  it— >/(! 
See  Criminal  Law,  13. 
See  Jurisdiction,  1,  a. 
See  STATUTES,  18. 
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BOBBERY.   See  Cbuunal  Law,  15, 1ft. 
BALE. 

1.  Salv  cf  Goods— Pslivkry—Accxptancb.— In  an  action  for  goods  sold  and 
deliTered,  if  the  plaintia  allege  and  prove  a  delivery  at  the  place  agreed,  and 
nothing  remain  foi  him  to  do.  he  need  not  show  an  acceptance  by  the  delend< 
tiUl -Schndder  v  O.  P.  It.  E  Co  172. 

t.  Mortgage  or  Pledge  bt  Plaintiff.— Where,  after  such  delivery  and  refusal  of 
payment,  plaintiff  mortgages  or  pledges  the  goods  to  secure  a  loan  of  money,  he 
cannot  maintain  an  action  for  the  value  of  the  goods  against  the  defendant.— /cf. 

9.  Refusal  to  Accept— Remedy  of  Seller.— Where,  however,  defendant  refuses 
to  accept  or  pay  for  such  goods,  plaintiff  may  elect  to  treat  the  goods  as  belong- 
ing to  defendant  and  bring  an  action  for  the  contract  price,  or  ho  may  otherwise 
dispose  of  the  goods  and  sue  for  damages.— /d. 

i.  The  Word  Sale  Defined.—  Sale  is  a  word  of  precise  legal  Import  both  at  law 
and  in  equity.  It  means  at  all  times  a  contract  between  parties  to  give  and  pass 
rights  of  property  for  money  which  the  bayer  pays  or  promises  to  pay  to  the 
seller  for  the  thing  sold.— Cbu^^  y.  ForUand  TnM  Co.  460. 

See  DsEDf,  6. 

SCHOOL  MEETING. 

1.  Who  Has  the  Rioht  to  Presids  as  Chairman— ''Oldest  in  Office  of  thb 
Directors  Present."— The  words  In  section  2601.  Hill's  Code,  "oldest  In  office  of 
the  directors  present,"  mean  the  director  who  has  served  the  longest  time  as  such 
under  an  election.  And  such  director  has  the  authority,  and  it  is  his  duty 
to  preside  as  chairman  at  all  school .  meetings  of  his  dlstriet.— fitore  e*  rel.  v. 
McKee,  120. 

%  Failure  or  Refusal  of  Clerk  to  Act  as  Secretary— Power  of  Such  Meet- 
ing.—If  the  clerk  of  a  school  district  fail  or  neglect  to  be  present  at  a  meeting  of 
his  district  or  to  act  as  secretary  thereof,  the  meeting  has  power  to  appoint  a 
secretary  protem.^  and  the  announcement  by  the  chairman  that  W.  was  appointed, 
who  accepts  the  position  and  acts  with  the  consent  of  the  meeting,  is  to  be 
regarded  as  the  corporate  act  of  the  meeting.- Id. 

t.  Incidental  Power.—  If  the  clerk  of  a  school  district  fall  to  attend  a  meeting  of 
his  district  and  to  act  as  secretary  thereof,  such  meeting  has  the  Incidental  power 
to  appoint  any  private  person  a  secretary  pro  tern,  for  the  purpose  of  making  an 
entry  of  the  business  of  such  meeting,  and  such  entries  made  by  authority  of  the 
voters  then  present  are  evidence  of  the  proceedings  of  the  meeting.— Jd 

SEALED  INSTRUMENT.    See  Promibsort  Notes,  2. 

SET-OFF. 

L  Goods  Sold  and  Delivered.— Where  aft  account  for  goods  sold  and  delivered  is 
definite,  and  exists  in  the  form  of  a  debt  which  was  then  due  and  payable  at  the 
time  of  the  transfer,  it  is  a  proper  matter  of  set-off.— faybum  v.  Hurdt  229. 

2.  Damages  — Right  to  Recoup.— In  a  suit  to  enforce  the  payment  of  a  note  and 
mortgage  given  for  the  purchase  price  of  land,  the  defendant  may  recoup  the 
damages  resulting  to  him  from  plaintiff's  fraud.- i^bss  v.  Newbury,  257. 

STATUTES. 

L  Amendment— Original  Act.— Where  a  statute  has  been  amended,  resort  may  bo 
had  to  the  original  act,  to  explain  any  ambiguity  which  may  exist  in  the  lan- 
guage of  the  amended  act,  but  not  to  supply  omissions.— iStote  ez  rd.  v.  Simon, 
865. 

IL  Constitutional  Law— Continuation  in  Office.— Under  the  provisions  of  sec- 
tion 1  of  article  XV  of  the  constitution,  a  member  of  the  board  of  police  com- 
missioners of  the  city  of  Portland  is  authorized  to  hold  the  office  uniil  his 
succeMor  Is-doly  elected  or  appointed  under  some  existing  proyision  of  the  law. 
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STATUTES — Concluded. 

8.  DxFECTivB  Statute.— When  the  legulatare  has  omitted  by  mlsUke  or  othenrlfle 
to  make  the  necessary  provisions  to  carry  out  its  intention,  the  court  cannot  by 
construction  supply  the  omissions.— /d. 

4.  Construction  op  Statutes— Legislative  Intention.— In  the  construction  of  a 
statute  the  cardinal  point  is  to  ascertain  the  intention  of  the  legislature,  but  this 
intention  must  be  ascertained  from  the  words  used,  in  connection  with  sur- 
rounding circumstances.— /d. 

ft.  Construction— Language  op  Statute— LEoisLATiyx  Intent.— C6nrts  cannot, 
even  In  order  to  give  effect  to  what  they  may  suppose  to  be  the  intention  of  th« 
legislature,  put  upon  the  provisions  of  a  statute  a  oonstructlon  not  supported  by 
the  words.— /d. 

e.  Revision- CLAUSES  Oiottkd.— Statutes  and  parts  of  statutes  omitted  from  a 
revision  are  to  be  considered  annull.ed,  and  cannot  be  revived  by  construction. 
—Id. 

9.  CouNTT  Seat—Location—Votes.— Where  an  act  of  the  legislature,  after  pro- 
viding that  the  town  of  Harney  shall  be  the  temporary  county  seat  ofthe  county 
(which  was  a  newly  organised  county)  until  otherwise  located,  as  provided  by 
the  act,  proceeds:  "  At  the  next  general  election  the  question  of  the  location  of 
the  county  seat  shall  be  submitted  to  the  legal  voters  of  the  county,  and  the 
place  receiving  a  miOorlty  of  all  the  votes  cast  shall  be  the  permanent  county 
seat  of  the  county";  hdd^  that  the  words  "a  minority  of  all  the  votes  cast"  refer 
to  the  place  receiving  them,  and  means  on  the  question  of  the  location  of  the 
county  seat,  and  not  on  some  other  question  for  which  votes  may  have  been 
cast  at  such  election.— 5tote  ez  rel.  v.  Grace,  154. 

8.  Repeal  by  Implication.- A  new  statute,  revising  the  whole  subject  matter  of  an 
old  one,  and  evidently  intended  as  a  substitute  for  it,  although  there  is  no  clause 
to  that  effect,  will  operate  as  a  repeal  of  the  old  law.— ZriOfe  v.  Oogsvodl,  345. 

9.  Section  6200,  United  States  Revised  Statutes  — Construction  by  Fedebal 
Courts.— The  construction  of  a  statute  of  the  United  States  by  the  supreme  court 
of  the  United  States  is  binding  upon  the  state  courts.- Porttond  NoiL  Bank  y. 
ScoU,  421. 

IQ.  IDEK— Violation  op  by  Bank  —Its  Efpect.— A  loan  made  by  a  national  bank 
to  an  association  or  person  of  a  greater  amount  or  proportion  than  is  permitted 
by  this  section,  does  not  render  the  security  taken  for  such  loan  void.— Id. 

IL  CoNSTiruTiONAL  Law— STATUTE  PRESUMED  VALID.— Before  a  statute  is  declared 
void,  in  whole  or  in  part,  its  repugnancy  to  the  constitution  ought  to  be  clear, 
palpable  and  free  from  doubt.— Cbot  v.  Port  qf  Portland,  580, 

12,  Statutory  Construction— Port  op  Portland.— The  act  of  February  18,  1891, 
establishing  the  port  of  Portland,  forms  a  corporation  for  municipal  purposes, 
and  is  therefore  not  within  the  provision  of  the  constitution  against  creating 
corporations  by  special  laws ;  neither  does  it  violate  the  constitutional  provision 
that  all  taxation  shall  be  equal  and  uniform.— Id. 

13,  Wagon  Roads— Constitutional  Law.— The  act  entitled  "An  act  to  appro- 
priate ten  thousand  doUara  to  aid  Tillamook  county  in  the  construction  of  a 
wagon  road  from  the  Nehalcm  river,  in  the  north  end  of  said  county,  to  the 
Fuqua  toll  road,  in  the  south  end  of  the  county,  and  to  use  one  thousand  dollars 
of  said  appropriation  on  a  branch  road  from  South  prairie  to  Netaris  bay,  and  to 
create  a  board  of  commissioners  to  construct  said  work,"  approved  February  18, 
1889,  is  in  conflict  with  article  4,  section  23,  subdivision  7,  of  the  constitution, 
which  declares  that  "  the  legislative  assembly  shall  not  pass  special  or  local 
laws  in  any  of  the  following  enumerated  cases— that  is  to  say,  *  •  •  for 
laying,  opening  and  working  on  highways,  and  for  the  election  or  appointment 
of  supervisors."  The  said  act  is  not  a  general  law,  but  a  special  and  local  law 
within  the  meaning  of  that  clause  of  the  oonstitution.~ifaxwe0  y.  TiUamook  Co, 
496. 
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STATUTE  OF  FRAUDa 
^  1.    Partnership  to  Spectflatb  in  Real  Estate— ftPATUTi  of  Fbaud»— A  valid 

^   ^^  contract  of  partnership  for  the  purpose  of  specolation  in  real  estate  may  be  made 

*^    ^P  by  parol.— i'iotocr  v.  Bamekoff,  132. 

i.    Easement— Statute  op  Frauds.— A  contract  to  grant  or  oonyey  an  easement, 
In  order  to  be  enforceable,  must  be  evidenced  by  a  writing  executed  according  to 
''•^    ■  the  Bialute  of  frauds.— fbds  v.  Netebwy,  257. 

STATUTE  OF   LIMITATIONS. 
1.    Fraudulent  Grantee  May  Plead  the  Statute  of  LnoTATiONS.— A  grantee 
iirhose  deed  is  attacked  for  fraud  by  one  claiming  to  be  a  Judgment  creditor  of 
ju  his  grantor,  may  plead  the  statute  of  limitations  against  the  debt  before  it 

becomes  merged  in  the  Judgment;  but  before  any  question  can  arise  in  relation 
to  the  statute  of  limitations,  the  objection  must  be  taken  in  the  proper  manner, 
i  &,  by  demurrer,  if  the  objection  appears  on  the  tSuoo  of  the  complaint,  otherwise 
*  by  answer.— Ztoris  v.  DavUt  78. 

X    Debt  Barred  by  the  Statute  of  Luctatiors— New  Promise— Grantee  in 
^  Voluntary  Conveyance.— Where  a  debt  is  barred  by  the  statute  of  limitations 

^  the  debtor  may  renew  it  by  a  new  promise  in  writing,  and  where  he  afterwards 

1  ^  makes  a  voluntary  conveyance  to  his  wife  which  is  attacked  because  eonstruct- 

°'  ively  fraudulent,  the  grantee  in  such  deed  cannot  say  that  she  was  ii^ured  by 

■^  such  new  promise.— Id. 

^  8.    Tax  Deed— Street  Assesbmentb.— flection  2840, 2  Hill's  Code,  does  not  apply  to 

*|  land  sold  for  delinquent  street  aaiessments.- if«ier  v.  KeUy,  86. 

jg  4.    Stale  Equity.-  In  determining  whether  or  not  the  claim  or  equity  Is  stale,  the 

court  is  not  confined  to  the  statutory  period,  but  may  refuse  relief  in  cases  where 
,  the  delay  is  less  or  greater  than  that  named  in  the  statute.— Ag^pocA  v.  Jona,  49L 

01  8UBK0GATI0N.    See  Insubance,  2.  ^ 

TAXATION. 

^  1.    Uniform  Taxation  —  Legislativb  Poweb.— The  legislature  has  andoubte<l 

^  authority  to  apportion  a  public  burden  among  all  the  taxpayers  of  the  state 

^'  or  among  those  of  a  particular  section,  if,  in  its  Judgment,  those  of  a  single 

section  may  reap  the  principal  benefit  team  the  proposed  expenditure.- Cboj;  v. 

Ik      .  JPort  qf  Portland,  680. 

d 

TITLE.     See  Deeds,  1. 

^  TRESPASS.    See  Practice,  & 

"^  UMPIRK    See  Contracts,  0. 

USAGE. 
I.    Evidence  op.— Usage  may  be  used  as  evidence  to  Interpret  a  contract,  but  not  to 
vary  or  contradict  it.     Its  purpose  is  to  ascertain  the  intention  of  the  parties 
where  it  cannot  be  ascertained  by  the  terms  of  the  contract— JCcOtUky  v.  iCZo«- 
temum,  108. 

See  Contracts,  8,  4, 6. 
VENDOR  AND   VENDEE.     See  PLEADINGS,  U. 

See  Sale,  1, 2, 8. 
VERDICT.     See  Replevin,  1. 
VOLUNTARY  CONVEYANCE.     See  FEAUDb  8. 

See  Statute  of  Limitations,  1, 2, 
WAGON  ROADS.    See  Statutes,  18. 
WAIVER.    See  Liens.  2. 
WITNESS. 
1.    Where  Has  Recollection  of  Facts.— Where  the  record  dls^lossi  that  at  the 
time  the  witness  testified  he  had,  without  even  looking  at  the  entry  in  his  book, 


640  Wills. 

WITNESS — Concluded. 

a  distinct  recollection  of  the  essential  fact  stated  therein,  there  was  no  necettlt7 
whatever  of  reading  the  entry  to  the  Jury,  and  there  was  no  error  in  reAisins 
it.-- Frictidiy  v.  Lee,  202. 

See  Evidence,  l,  2, 10, 11« 

wiixa 

1,  Dkvibe  por  Rbuoious  Purposes— Public  Chaihtt— Exbtsnce  of  Bewbfici- 
▲BiKS.— A  tei^tator  devised  certain  real  entate  to  trusteea  for  the  purpose  of  having 
-erected  on  a  designated  portion  thereof  a  Presbyterian  church,  to  be  known  as 
the  ••  First  Presbytorittu  Church  of  Upper  Astoria."  for  the  use  of  the  society  of 
said  church,  and  of  a  pari^>nHge  for  the  use  of  the  pastor  in  charge  thereof.  For 
the  pur}x)ae  of  carrylug  out  this  trust,  he  a'lthorized  and  empowered  the  trustees 
to  sell  any  and  all  of  the  laud  devised,  except  that  portion  on  which  the  church 
and  parFonage  were  to  be  built,  and  directed  that  the  proceeds  of  such  sale  be 
applied  in  the  erection  and  nimishing  of  said  church  and  panonage;  and  after 
such  church  and  parsonage  should  be  erected  and  furnished,  the  trust  to  wholly 
cease  and  determine  in  the  trustees  to  said  church,  parsonage  and  furniture,  as 
well  as  to  any  unsold  property  or  unexpended  proceeds  of  salej,  and  to  vest  in  and 
be  carried  on  by  the  biard  of  trustees  of  the  " First  Presbyterian  Church  of 
Upper  Ai«toria"  and  their  successors  in  oflBce  In  tnist "  for  the  purpose  of  advanc- 
ing and  propagating  the  Christian  religion  through  the  agency  of  the  Presbyter- 
'  ian  Church."  JIdd,  a  charitable  trust  valid  against  the  testator's  heirs,  although 
there  was  no  Presbyterian  Church  organization  or  society  in  Upper  Astona  at 
time  of  testator's  death.— Pennoyer  ▼.  Wadhumt,  274. 

X  Delusions.—  Delusions  are  conceptions  that  originate  spontaneously  in  the  mind 
without  evidence  of  any  kind  to  support  them,  and  can  be  accounted  for  on  no 
reasonable  hypothesis.  They  have  no  foundation  in  reality,  and  spring  tcom  a 
diseased  or  morbid  condition  of  the  mind.—  Potter  v.  Jonu,  239. 

8.  Idem  —  Insanity  —  Erbob  or  Judgment.—  Where  a  person  persistently  beUevea 
supposed  facts  which  have  no  real  existence  except  in  his  perverted  imagination 
and  against  all  evidence  and  probability,  and  conducts  himself,  however  logic- 
ally, upon  the  assumption  of  their  existence,  he  is,  so  far  as  they  are  concerned, 
under  a  morbid  delusion,  and  delusion  in  that  sense  is  insanity.  But  where  the 
belief  or  aversion  to  the  contestant  was  formed  on  an  apparent  cause,  leading  on 
his  part  to  a  view  unjust  and  erroneous,  this  only  shows  an  unfortunate  error  of 
Judgmeut  or  a  want  of  reasoning  power,  but  not  au  absolute  want  of  intellect  on 
the  subject.  It  shows  a  bad  Judgment  upon  an  Insufficient  state  of  facts,  but  not 
that  his  conclusion  was  formed  without  any  foundation  in  fact,  apparent  or 
otherwihe.  It  is  not  enough  that  a  delusion  may  exist,  but  its  connection  with 
the  testator's  will  must  be  made  manifest  and  shown  to  have  influenced  its 
provisious  before  the  will  can  be  set  aside  and  declared  void.— Jd 

4»  Delusion  Kot  Connected  With  Will.— Where  it  was  claimed  that  the  testator 
was  the  suliject  of  an  insane  delusion,  but  admitted  to  be  of  sound  mind  on  all 
other  subjects  not  connected  with  such  delusion,  but  which  delus^ion  the  evi- 
dence disclosed— assuming  such  delusion  to  have  ever  existed— was  not  present 
Influencing  him  when  he  executed  the  will;  held,  that  the  will  was  valid.— Id. 

8b  TB8TAMENTABT  CAPAaTY  —  DEGREE  OF,  IMMATERIAL.— While  it  sccms  harsh  and 
cruel  that  a  parent  should  disinherit  one  of  his  children  and  devise  his  property 
to  others,  or  cut  them  all  off  and  devise  it  to  straneers  fh>m  some  unworthy 
motive,  yet  so  long  as  that  motive,  whether  from  pride,  or  aversion,  or  spite,  or 
prejudice,  is  not  resolvable  into  mental  perversion,  no  court  can  interfere.— Jd. 

lb  Reasons  for  Will  Not  Reviewed.— It  is  enough  that  the  law  recognized  the 
right  of  the  parent  to  make  such  testamentary  disposition  of  his  property  as  he 
chooses  to  select  as  the  object  of  his  bounty,  and  in  the  exercise  of  this  right  he 
may  have  reasons  satisfactory  to  himself  why  some  of  his  children  should  enjoy 
his  esute  while  others  are  excluded.  Some  may  be  more  deserving  than  others, 
more  needfiil  of  help  for  various  reasons;  some  may  have  contributed  largely  to 
Its  acquisition;  these  and  other  reasons  may  exert  an  influence  in  fkvor  of  some 
and  in  exclusion  of  others.— /(i. 
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